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The  Matok,  Alobbmbn,  and  Bcboessbs  1 

o(  Soutkmolton         -       -        -       .  J  ^PpeUantt. 

The  Attornet-Genbral,  at  the  Relation  1 

of  Jambs  Miles  and  Others      -        -  /  ^^'VO«dent. 

It  is  a  qaestion  to  be  detennined  by  the  particular  words  of  each 
wiD,  whether  a  gift  of  **  surplus  "  or  **  reddue  **  means  surplus  or 
Teridne  properly  so  called,  or  a  mere  proportional  share  of  a 
particular  fund.  Where,  after  the  gift  of  a  fund  charged  with 
certain  payments,  the  words  were,  ''and  the  overplus  which  the 
aud,  &c.  do  produce  more  than  all  these  disbursements  do  amount 
to  (which  I  do  find  and  compute  to  be  about  60/.  per  annum"), 
they  were  held  to  mean  surplus,  and  not  proportional  share. 

If  a  charity  is  entitled  to  a  particular  sum  as  a  first  charge  on  an 
estate  giTen  to  certain  persons,  and  the  estate  is  amply  sufiicient  to 
aeeore  payment  of  that  sum,  the  fiict  that  a  portion  of  the  estate 
has  been  loei  by  the  alleged  negligence  of  the  donees  of  the  estate, 
wOl  not  of  itself  justify  an  information  on  behalf  of  the  cha- 
rity ifgainst  such  donees. 

Where  a  portion  of  an  estate  held  under  such  circumstances  waa 
duugcd  to  have  been  improperly  sold,  the  purchasers  must  be 
included  as  parties  in  any  such  information. 

Where  anch  portion  eonsisted  of  land  held  upon  a  renewable  lease, 
and  the  lesson  were  entitled  to  refuse  a  renewal,  and  the  batgain 
was  in  fact  made  with  them  before  the  period  for  renewal  arrired, 
SQch  bai^galn,  made  under  such  circumstances,  does  not  afford 
matter  of  complaint  against  the  donees  of  the  estate. 

VOL.  Y.  A 


1854. 
1,  2  May. 

Charity. 
«  Surphu." 

Parties. 
CotU. 
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Mayor,  &c. 
of 

SOUTBMOLTON 

The 

Attornet- 

Gbhsral 

and  others. 


In  an  infonnation  against  the  donees  of  a  fund  on  which  there  was 
a  charge  for  the  benefit  of  a  charity,  the  prayer  of  the  infonnation 
was  granted,  and  inquiries  were  directed.  This  House  reversed 
the  decree  of  the  Court  below,  and  ordered  the  information  to  be 
dismissed,  but  only  with  costs  up  to  the  hearing,  upon  the  ground 
that  the  Court  below  having  directed  the  inquiries^  the  reb&tor  was 
entitled  to  proceed  upon  that  direction. 


Tbis  was  an  appeal  against  a  decree  of  the  Master  of 
the  RoUs. 

In  1686,  Hugh  SquieTy  a  native  of  the  town  of  South- 
moltoHy  but  then  resident  in  Westminster^  formed  the 
design  of  establishing  a  free  school  in  his  native  town,  and 
built  there  a  schoolhouse,  and  a  residence  for  the  master. 
In  October  of  that  year  he  executed  an  indenture,  by  which 
he  constituted  certain  persons,  living  in  and  near  the  town, 
trustees  for  the  school,  and  assigned  them  the  school- 
house  and  master's  residence,  for  the  residue  of  a  term  of 
2,000  years.  The  indenture  proceeded  thus :  "  And  whereas 
the  said  Hugh  Squier  doth  intend  and  will  settle  1,000  /. 
of  lawiul  English  money,  or  land  of  that  value,  for  the 
better  support  of  the  said  school  and  schoolmaster,  and  the 
repairing  of  the  said^  premises,  which  said  money,  or  lands, 
so  to  be  settled,  and  the  free  school  and  other  the  premises 
hereinbefore  mentioned  to  be  granted,  shall,  nevertheless, 
be  in  the  said  trustees,  their  heirs  and  successors,  on  the 
trusts,"  &c.,  thereinafter  declared.  The  trustees  were  *'  to 
elect  20  poor  people's  children,  which  shall  be  taught  in  the 
said  school  gratis  (and  without  premium  to  the  school- 
master for  their  learning),  the  most  necessary  and  good 
arts  of  writing  and  arithmetic."  The  trustees  were  to  fill 
up  vacancies  in  the  number  of  20  by  fresh  elections.  So 
long  as  the  master  had  20  scholars  in  the  school  to  be 
taught  gratis,  he  might  teach  others  on  payment,  to  the 
intent  that  the  people  of  the  "  whole  country  near  ad- 
jacent might  have  the   convenience  of  an   extraordinary 
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good  school  to  send  their  sons  and  daughters  to;"  and 
that  ^  when  this  school  shall  be  grown  famous  and 
popoloosy  the  town  of  SouthmoUcn  may  be  the  better  gouxmioiTOK 
for  boardii^  such  gentlemen's  sons  as  shall  be  thither  sent 
to  school/'  Latin  and  grammar  were  also  to  be  permitted 
to  be  taught,  but  to  the  intent  that  ''  the  writing  school- 
master shall  always  have  the  greatest  encouragement,  the 
writiog  schoolmaster  for  the  time  being  shall  always  have 
the  dwdling-house  built  with  and  adjoining  to  the  school, 
for  his  habitation,  and  the  privilege  of  teaching  his  scholars 
in  the  school,  and  20/.  de  clarOy  out  of  what  the  said 
flchod  shall  be  endowed  withal;  and  the  Latin  school- 
master shall  have  only  20  /.  per  annum  of  the  said  revenue, 
and  the  privily  to  teach  his  Latin  scholars  in  the  same 
school  also/'  The  deed  then  recited  the  intention  of 
Sqmer  to  endow  the  school  with  a  sum  of  about  50  /.  per 
amtum,  of  which  40  /.  were  to  go  to  the  schoolmasters, 
3  L  for  two  annual  feasts  to  the  trustees,  and  the  remain- 
ing 72.  towards  the  reparation,  or  improvement,  of  the 
premises.  To  secure  due  obedience  to  his  will,  Squier 
directed  that  when  "  these  rules  do  cease  to  be  observed 
for  one  whole  year,  the  endowment  of  50/.  per  annum 
shaD  become  the  proper  estate  of  the  King's  Hospital  of 
Greencoat  Boys,  in  Tothill-streety  Westminster'* 

By  a  memorandum  indorsed  upon  this  indenture,  Mr. 
Squ^  directed  that  if  the  then  revenue  should  in  future 
bO  short  of  his  and  the  trustees'  expectations,  all  such 
fiuhire  should  be  abated  wholly  out  of  the  schoolmaster's 
salary,  and  be  (while  there  were  two  schoolmasters)  equally 
divided  between  them. 

The  trustees  or  governors  were  always  to  be  inhabitants 
of  die  town  or  parish  of  Southmoltonj  and  any  governor 
ceasing  to  be  such  inhabitant  should  cease  to  be  a 
governor.  The  design  of  having  a  Latin  schoolmaster 
seems  to  have  been  afterwards  abandoned. 
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«nd  others. 


Mr.  Squier^  by  hiB  will  dated  the  23d  day  of  February 
1109,  after  reciting  the  founding  of  the  school  and  its  then 
prosperity,  increased  the  number  of  free  scholars  from 
20  to  30y  and  directed  the  trustees  (upon  the  assumption  that 
they  were  to  receive  the  rents  of  certain  estates  at  Northanij 
and  Upcotty  and  Westmimter)  to  pay  the  rent  and  tenths, 
and  the  fine  for  the  renewal  of  the  lease  of  his  estate  at 
Northaniy  to  the  Dean  and  Canons  of  Windsor,  and  for 
this  duty  each  trustee  was  to  receive  the  sum  of  20  «.  per 
annum.  The  testator  then  proceeded :  **  And  for  the 
defraying  of  this  charge,  and  for  the  aforesaid  intent  and 
purpose,  and  also  to  the  further  uses  that  are  hereinafter 
expressed,  I  do  give  and  bequeath  unto  the  mayor  and 
aldermen  of  the  borough  of  Southmolton,  in  Devon,  and  to 
their  successors  for  ever,  all  my  right,  title,  interest,  and 
estate,  which  I  have,  or  hereafter  shall  have,  in  the  parish 
of  Northam,  in  Devon,  except  the  presentation,  which  is 
reserved  for  reasons  which  hereinafter  are  expressed,  pro- 
vided and  upon  condition  that  they  do  permit Ayres, 

the  present  vicar  of  that  parish,  and  his  successors  for 
ever,  to  enjoy  the  vicarage  house,  &c.,  &c.,  and  do  pay 
him  and  his  successors  16/.  per  annum  by  quarterly 
payments;  and  do  also  pay  tlie  above-mentioned  sums 
which  the  church  of  Windsor  doth  usually  and  reasonably 
require  for  a  fine  upon  every  such  renewing  of  their  lease, 
as  their  custom  of  renewing  is ;  and  do  also  pay  bL  lbs. 
per  annum  yearly  unto  George  Whicher  his  ahnshouses  in 
Westminster;  and  also  do  pay  40/.  per  annum  towards 
the  maintenance  of  Southmolton  free  school,  that  is  to  say, 
25  /.  to  the  schoolmaster,  5  /.  to  the  trustees,  3  /.  for  their 
two  usual  feasts  at  their  visitation,  and  7  /.  for  the  repara- 
tions of  the  school  and  schoolhouse,  and  the  highways 
between  the  schoolhouse  and  Mole  Bridge,  in  all  40  /.  per 
annum;  and  the  overplus  which  the  said  Upcott  and 
Northam  do  produce  beyond  and  more  than   all  these 
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The 

Attorney- 

Genekai* 

and  others. 


disbursements  do  amount  unto   (which   I   do  find  and        ]A54. 

compute  to  be  about  60  /.  per  annum)  shall  go  the  one-half   Mayor,  &c. 

thereof  always  unto  him  who  is  and  shall  be  mayor  of  Southmolton 

SaidkmaUon  for  the  time  beings  towards  the  expenses  of 

mayoralty,  and  the  other  half  towards  the  mending  of  the 

h^hways  in  and  near  the  town  of  Southmolton^  in  Devon. 

And  whereas   I  stand  possessed  of  three  houses  in  St. 

MartiM*s-Je-Grand,  London^  which  are  held  by  lease  from 

tlie  Dean  and  Chapter  of  JVestminstery  which  will  expire 

about  38  years  hence,  and  are  intended  to  be  renewed  by 

the  vestry  of  Si.  Margaret,  WestminsteTy  from  time  to  time 

in  such  manner  as  they  renew  many  other  leases  which 

they  haye  from  the  said  church,  I  do  hereby  give  the  same 

three  houses,  with  all  my  right,  title,  and  interest  therein, 

onto  the  said  vestry  of  the  parish  of  Saint  Margaret, 

WeUminttery  and  their  successors  for  ever  (my  executors 

receiving  first  all  the  rents  that  shall  grow  due  until  the 

next  quarter-day  after  my  death  for  their  own  use),  and  I 

do  appropriate  the  same  to  the  uses  hereafter  named." 

He  then  made  other  gifts,  and  referred  to  the  houses,  &c., 

which  he   held  on  renewable  leases  in  Westminster,  and 

enumerated  payments  to  be  made  thereout,  and  proceeded 

as  follows  :  '^  And  because  that  several  sums,  whilst  they 

stand  written  in  words  at  length,  and  until  they  are  set 

down  in  figures  (the  one  sum  under  the  other)  cannot  well 

be  cast  up,  therefore  I  have  drawn  up  several  accounts, 

the  one  of  all  I  have  now  given  unto  the  Corporation  of 

SouthmoUon,  in  Devon,  and  to  the  free  school  which  I 

built  there,  about  28  years  ago;    and  the  other  of  all 

that  I  have  given  unto  the  parish  of  Si.  Margaret,  West- 

muter :  both  of  these  accounts  I  do  make  to  be  part  of 

this  my  will,  and  my  will  and  meaning  is,  that  all  what  I 

have  given  unto  the  Corporation  of  SouthmoUon  and  to  the 

free  school  which  I  built  there,  shall  be  delivered  over  unto 

them  by  my  executors  from  the  time  of  my  death." 
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The  following  are  the  accounts  referred  to  in  the  Will : 

^  An  Account  of  the  Product  and  of  the  Outgpoings  of  all  the  things  which  I  have 
bestowed  on  the  Corporation  of  SouthmoUon  and  the  Free  School  I  built  there. 


Incoxb.  £.  f.  d. 

Of  all  my  estate  in  Northam, 

except    the  patronage    and 

chasing  their  ministers  upon 

all  ociMBions,  which  I  do  give 

to  the  parish  itself 
All  my  estate  in  Upcottf  being 

better  than  inheritaDce,  per 

annum       •       •        •       • 
A  rent  charge  upon  the  vestry 

and  parish  of  St,  Margaret, 

Weattnintierf  which  they  are 

to   pay  once  a  year  out  of 

83  2.  per    annum,  which  I 

have  settled  upon  them  for 

this   and   some   other  good 

uses  -        -       -       -      20    0    0 


125    0    0 


15    0    0 


In  an  per  annum  -    -  £.  160    0    0 


Thb  Outgoikgs. 

For  the  five  trustees  20 1.  ppr 
annum  a  piece  for  their  par- 
ticular care  in  governing  the 
school,  in  receiving  their 
rents,  In  payiog  tlie  high  rnit 
every  year,  and  the  accue- 
tomed  floes,  either  at  four  or 
seven  years'  end,  bv  which 
your  estate  will  become  pex^ 
oetual,  and  the  same  as 
Mr.  ffaach  for  the  sheaf  of 
S^molton  .        -        -        - 

To  their  schoolmaster  of  this 
free  school  from  the  time  of 
my  death,  per  annum  only  - 

For  their  two  usual  feasts  of 
visitation  of  the  school,  per 
annum       .... 

For  reparation  of  the  school 
and  Bchoolhoosej  and  the 
lands  before  it,  per  annum  - 

To  the  Church  of  Windior 
ererj  year  for  their  iilgh 
rents,  and  tenths,  &c 

For  a  fine  of  15  L  once  in  four 
years,  and  8  2.  17 «.  10  d. 
charges  for  making  every 
new  lease,  in  all  182.  17 «. 
lOd.,  at  every  four  years' 
end,  one-fourth  part  whereof 
is      -        -       -        -        - 

To  ibe  Vicar  of  Northam  and 
his  successors  for  the  time 
being,  per  annum 

Also  to  the  executors  of  George 
Whicher's  almshouses  in 
Wettmifuter,  per  annum    - 

Balance  which  the  Corporation 
of  SouthmoUon  will  gain  per 
annum,  excepUog  132.  8«. 
per  annum  land  tax  whilst 
that  lasteth,  and  the  poor's 
rate,  whereof  the  tenant  (by 
his  lease)  pays  the  moiety  • 


£.    ».  rf- 


5    0    0 


85    0    0 


3    0    0 


7    0    0 


20    2    0 


4  14    5| 


16    0    0 


5  15    0 


64    7    0| 


£.160    0    0 


^?  J55  ^[**i  y^  "i?  poor  do  not  abate  somewhat  thereof,  but  the  Parliament  do  use  to  exempt  WUid- 
fSI'iSJSiSS'i.'i*.**^*'^^  fcom  toxet;  but  whatever  the  balance  (<fe  elaro)  proree  to  be  morf  or  le«, 
«f«5 w  Sjl^il-?!!'?  ^^"^  yew  to  him  that  shall  be  Mr.  vuiyor  in  being,  4nd  the  other  half  towanto 
mending  the  highways  hi  or  near  Soathmolton,  enpeciaOy  be  ween  Mole  Bridge  and  the  schoolhouse.    ^^ 

pajS"***'  ^^  d««ireth€  CoTporatloD,  out  of  their  64/,  rs.  Ojd.,  to  pay  for  the  children's  pens,  tnJc,  and 
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In  another  paper,  called  '^  An  Account  of  the  Product        18^« 
and  of  the  Outgoings  of  my  Houses  in  St.  Martin's-le'    Mayor,  && 
Gramlj  London:'  Soothmoltoh 

The    testator    inserted   the    following    item    on    the         ^* 
**  outgoing  "  side  of  the  account :  **  Payable  more  to  tlie    Attornbt- 
five  trustees  that    belong  to  the  free  school    which    I      ^f^f^ 
built  at   Soutkmolian^    in   Devon^   to  be  added  to  the 
rerenue  which  I  have  heretofore  given  to  that  free  school, 
for  the  maintenance  per  annum  to  be  paid  here  once  a 
year,  20  /." 

At  the  time  Mr.  Squkr  made  his  will  the  property  at 
Northam  and  Upcoit  was  worth  140/.  a  year;  it  has  since 
increased  in  value  to  734  Lls.ed.VL  year.  This  is  exclusive 
of  a  piece  of  that  property  which  was  surrendered  in  1839  to 
the  Dean  and  Canons  of  Windsor ^  and  which  at  the  time 
of  the  surrender  was  of  the  value  of  44  /.  a  year.  The 
surrender  was  made  because  the  Dean  and  Canons  had 
been  applied  to  by  the  inhabitants  of  Appledore^  where 
the  land  lay,  to  appropriate  that  land  to  the  purpose  of 
erecting  a  chapel  of  ease  for  the  parish.  The  sum  given 
as  the  consideration  for  the  surrender  was  516/.,  which 
sum  was  received  by  the  Corporation,  and  since  tlie  passing 
of  the  Municipal  Reform  Act  the  whole  surplus  income, 
aAer  paying  the  several  specific  sums  before  mentioned, 
had  been  paid  into  ^  The  Borough  Fund,'*  and  applied 
to  the  ordinary  purposes  of  the  Corporation. 

The  annual  rent  of  20  /.  payable  by  the  parish  of  St, 
Margarets  had  not  been  paid  since  1803,  because  the 
Vestry  neglected  to  renew  the  lease  in  consequence  of  an 
agreement  with  the  Dean  and  Chapter  of  Westminster. 

In  April  1850  the  Attorney-General,  at  the  relation  of 
James  Miles,  of  the  King's  Boad,  Chelsea,  filed  an  in- 
formation in  the  Court  of  Chancery  against  the  Mayor  and 
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1854.        Corporation  of  Southmolton^  and  against  the  Trustees  of 

Mayor,  &c.    the  School,  praying  that  it  might  be  declared  that  the 

SouT^oLioN  ^*"^^®>  ^^'9  devised  by  the  will  of  Squier  were  held  for 

charitable  purposes  only,  and  not  for  the  purposes  of  the 
Corporation ;  and  that  accounts  might  be  taken,  especially 
with  regard  to  the  property  surrendered  to  the  Dean  and 
Canons  of  Windsor;  and  that  it  might  be  declared  that 
the  rents,  &c.,  were  apphcable,  and  oij^ht  to  have  been 
applied,  for  the  support  of  the  charities  mentioned  in  the 
will,  in  the  proportion  which  the  original  amount  devised 
to  each  charitable  purpose  bore  to  the  whole  income  and 
revenue  of  the  said  lands,  and  that  the  Master  might  be 
directed  to  settle  a  scheme  for  the  r^ulation  and  manage- 
ment of  the  school  and  due  appropriation  of  the  revenues 
thereof,  having  regard  to  change  of  time  and  circum- 
stances. 

An  answer  having  been  put  in,  the  cause  came  on  to  be 
heard  before  the  Master  of  the  Rolls  on  the  25th  of  June, 
1851,  when  his  Honor  was  pleased  to  declare,  that  accord^ 
ing  to  the  true  construction  of  the  will  of  the  testator,  the 
free  school,  and  the  several  persons  and  other  objects  to 
whom  or  in  whose  favour  the  rents  and  profits  of  the 
estate  and  property  given  or  bequeathed  in  trust  to  the 
Appellants,  were  given  or  directed  to  be  paid  and  applied, 
were  formerly  and  then  entitled  to  participate  in  the  in- 
creased rents  and  profits  of  the  said  estates  and  property  in 
the  proportions  in  which  the  rents  and  profits  thereof  at 
the  date  of  the  said  will  were  given  or  directed  to  be  paid 
or  applied  to  or  for  them  respectively.  An  account  was 
ordered  as  to  the  property,  including  that  which  had 
been  surrendered,  and  other  directions  were  given  in  con- 
formity with  this  declaration.  This  was  the  decree  appealed 
against. 


and  othen. 
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The  Solicitor-General   (Sir  R.   BeiheU)  and  Mr.        i85i. 
£L  JT.  Kardahe  for  the  Appellants :  Mat^  &c. 

The  question  in  this  case  is,  whether  on  a  devise  of  ^       ^^ 

_  SOCTHMOLTON 

property  diarged  with  payments  for  the  purposes  of  charity,  v. 

and  then  a  gift  of  the  surplus  to  the  devisees,  they  are  en-     Attorket- 
titled  to  any  augmentations  that  may  take  place  in  the      Genkral 
tmoont  of  the  surplus  after  the  payments  specifically  or- 
dered have  been  duly  discharged.    The  Master  of  the 
Bidk  thought  that  they  were  not  entitled  to  these  augmen- 
tatioos,  because  the  gift  of  the  surplus  was  not  a  mere  gift, 
of  surplus  as  such,  but  was  a  gift  of  surplus  estimated  to 
amount  to  a  certain  sum,  and  was  therefore  limited  to  a 
som  to  be  calculated  on  a  proportional  scale.     He  seemed 
\o  suppose,  that  by  stating  the  amount  of  the  surplus 
testator  had  specified  what  it  was  to  be,  and  had  made  it 
a  definite  proportion,  uncertain  only  from  having  indefinite 
chaiges  upon  it,  so  that  the  Corporation  could  only  take 
its  proportion  of  the  increased  rents.     This  was  giving 
to  the  words  of  the  testator  an  efiect  which  he  never 
intended ;    his  intention  must  govern  here   as   in  other 
cases  of  devise,  and  fit>m  the  whole  will  taken  together 
H  is  plain  that  he  merely  intended  to  benefit  the  town 
of  Samihmolion  as  represented  by  the  Corporation,  and 
that  one   of  the  means  of  doing  it  was  by  establishing 
a  school  there,  and  when  he  had  provided  the  payments 
necessary  for  the  maintenance  of  the  sdiool,  and  of  cer- 
tain other   objects  of  his  bounty,  he  summed  them  up 
together  and  stated  what  he  thought  would  still  be  the 
amount  of  profit  derivable  by  the  mayor  and  corporation 
from  the  estate  which  he  had  given  them.    His  estimate 
of  the  probable  amount  of  the  surplus  did  not  in  the  least 
degree  affect  the  right  of  the  Corporation  to  the  whole 
surplus. 
Tlus  case  must  be  governed  by  that  of  The  Attorney" 
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General  v.  Brazennose  College  (a)  where  all  the  authorities 
were  discussed.  This  is  a  gift  of  the  estate  subject  to 
a  charge  upon  it.  It  is  clear  that  the  charity  would  not 
suffer  so  long  as  the  estate  was  sufficient  to  make  the 
prescribed  payment,  while,  on  the  other  hand,  that  pay- 
ment must  be  made  though  it  should  absorb  the  whole  of 
the  surplus.  That  being  so,  the  Corporation  is  entitled, 
eyen  on  the  principle  stated  in  the  Thetford  School 
case  (&)  to  the  benefit  of  any  increase,  since  on  the  Corpo- 
ration would  fall  the  burden  of  any  loss. 

Where  an  estate  is  given  to  particular  individuals  or  to  a 
corporation,  and  sums  are  chained  upon  it  for  the  benefit 
of  certain  charities,  but  such  sums  do  not  exhaust  the 
estate,  the  surplus,  whether  expressly  mentioned  or  not, 
will  go  to  the  donees  of  that  estate.  The  Attorney' 
General  v.  The  Mayor  of  Bristol  (c) ;  The  Attorney' 
General  v.  Smytkies  (d) ;  The  Attomey^General  v.  The 
Cordwaineri  Company  (e) ;  The  Attomey^General  v.  The 
Groceri  Company  (f). 

The  Master  of  the  Rolls  treated  this,  not  as  a  gift  to 
the  Corporation  of  Southmolton  on  condition  of  paying  so 
much  a  year  to  certain  specified  objects  of  the  Testator's 
bounty,  but  as  a  mere  trust.  And  so  treatii^  it  he  held 
himself  bound  by  the  authority  of  the  case  of  The  Attor* 
ney  General  v.  The  Drapers*  Company  {g) ;  but  that  case 
is  not  in  point,  for  there  money  was  given  to  a  company  U> 
purchase  lands  of  the  clear  value  of  100  /.  a  year,  and  the 
testator  gave  96  /.  to  different  charities,  ^*  and  the  residue 
of  the  said  sum  of  100  /.,  being  4  /.  yearly,  to  the  company 
for  their  pains."    There  the  whole  sum  was  specifically 


(a)  2  Clark  and  F.  295. 

(h)  8  Co.  Rep.  130  b. 

Cc).  2  Jac.  &  Wal.  294,  reyere- 
iog  3  Madd.  319. 


{d)  2  Ru8B.  &  Myl.  717. 
(e)  3  Myl.  &  K.  534. 
(/)  6  Beav.  526. 
\g)  4  Bear.  67. 
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disposed  of,  and  the  specified  parties,  of  course,  took  the  1854. 

increase  proportionably :  that  is  not  so  here*     In  the  case  Mayor,  &c. 

of  the  Draper$'   Company ^  had  there  been  a  decrease  of  Soutmouon 

the  income,  the  4  L  would  not  have  been  primarily  Uable  v. 

to  make  good  the  loss  to  the  rest,  but  aU  would  have  Attornet- 

suffered  alike.     There,  too,  the  sum  given  was  exhausted  GmnmAL 
by  the  specific  gifts,  which  is  not  the  case  here;  so  that 
aasaming  that  case  to  have  been  well  decided  it  does  not 
govern  the  present. 

Mr.  RoU  and  Mr.  Morris  for  the  Respondents: 
The  admitted  principle  in  these  cases  is,  that  where  the 
amiaal  value  of  the  fimd  is  ascertained,  and  exhausted  by 
the  payments  specificaUy  directed  to  be  made  out  of  it,  all 
the  objects  of  the  bequest  share  in  the  increase,  or  sufier 
from  the  decrease.  This  principle  is  appUcable,  no  matter 
in  what  form  of  words  a  testator  has  expressed  himself. 
If  a  testator  has  property  to  the  amount  of  160  2.,  and  his 
intention  to  dispose  of  property  of  that  value  is  clear,  and 
he  gives  50  2.  a  year  to  one  charity,  and  50/.  to  another, 
uui  the  residue,  without  mentioning  its  amount,  to  a  third, 
the  principle  appUcable  to  the  construction  of  his  will  is 
the  same  as  if  he  had  mentioned  the  particular  sum  to  be 
leomed  by  each.  It  is  the  same  whether  the  last  sum  is 
given  under  the  name  of  residue  or  not.  The  whole  fimd 
is  apportioned  among  the  donees  according  to  the  pro- 
portians  described  in  the  gift,  and  their  benefits  will  in- 
crease or  decrease  accordingly.  The  rule  applies  with 
eqnal  tome  if  the  whole  estate  is  given  to  feofiees  or 
trustees,  and  they  are  directed  to  pay  two  sums  to  two 
diarities,  and  to  retain  the  remainder  for  themselves.  Nor 
will  the  mle  be  afiected  by  the  circumstance  that  the 
testator  may  have  made  some  mistake  as  to  the  value  of 
the  property,  nor  that  one  of  the  proportions  given  is  made 
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1854.  in  form  a  specific  charge,  nor  that  the  residue  is  given 

liiAYOB,  &c.  without  its  amount  being  specified.     A  Court  has  only  to 

g^     ^^  see  that  the  donor  contemplated  giving  the  fimd  in  settled 

«.  proportions,  and  then  the  consequence  ensues.    It  is  clear 

Attornbt-     ^  ^^  ^^^^  ^^^  ^^  whole  fimd  was  so  given,  and  the  tes- 
GsifSRAL      tator  specified  the  amount  of  the  surplus. 

In  the  Court  below  it  was  contended  that  this  fimd  was 

not  so  appropriated,  but  was  given  on  condition ;  it  is  clear, 

however,   that  it  was  a  mere  trust.    The  person  who 

accepted  the  estate  took  it  therefore  with  the  burden  of 

dischargii^  the  trust,  and  it  makes  no  difference  that  he  was 

himself  to  receive  a  benefit.    But  then  it  is  said  on  the  other 

side,  that  the  uncertainty  in  the  sum  to  be  received  by  the 

Corporation  shows  that  the  Corporation  was  to  receive  a 

residue  which  was  necessarily  always  fluctuating  in  amount, 

subject  to  decrease  if  the  fimds  out  of  which  the  payments 

were  to  be  made  should  decrease,  or  the  charges  thereon 

become  more  considerable,  and  therefore  properly  to  be 

increased  if  the  fimd   should,  after  payment  of   those 

charges,  leave  a  larger  surplus.   But  in  truth,  that  argument 

is  inapplicable,  for  it  is  clear  that  the  testator  supposed 

that  the  specific  sums  he  gave  would  exhaust  the  whole 

fund,  and  he  applied  that  fimd  to  those  payments  in  certain 

definite  proportions.    The  rule  that  where  the  ultimate 

takers  are  feoffees  or  trustees,  who  must  pay  the  charges 

out  of  whatever  they  receive,  they  are  entitled  to  all  the 

surplus  they  may  get,  does  not  therefore  apply,  for  all  the 

persons  to  be  benefited  here  are  liable  to  sufier  loss. 

Then  what  are  the  cases  which  are  supposed  to  favour 
these  claims  by  the  Corporation.  The  A  ttorney-  General  v. 
The  Mayor  of  Bristol  (h)  is  the  first.  There  the  sum  of 
money  to  be  paid  by  the  Corporation  was  exactly  ascer- 

{h)  2  Jac.  &  Walk.  294 ;  see  the  deeds  fully  set  out  in  3  Madd. 
3111. 
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tained  by  the  settlor,  and  there  being  no  declared  gift  of        1854. 
tlie  residue,  the  question  was,  to  whom  it  would  go ;  it  was    Mayor,  &c. 
dear  that  the  estate  was  given  to  the  Corporation,  and  Sotjthmolton 
therefore  the  Corporation,  having  paid  the  specific  charges  on  ^ 

it,  was  entitled  to  the  surplus.  But  in  that  case  it  was  said  Attornby- 
by  Lord  fiikfo«,(»)  "  Recollecting  that  there  is  not  one  single  ^f ''^^ 
case,  at  least  I  have  not  been  able  to  find  one,  where  the 
doctrine  to  be  found  in  the  Thetford  case  has  been  applied, 
except  where  the  value,  or  what  was  represented  to  be  the 
value,  was  distributed  at  the  time,  and  recollecting  that 
Bmiot  was  a  material  and  prominent  object  of  the  bounty 
of  the  author  of  this  gift,  is  this  not  a  case  which  falls  within 
tke  range  of  those  cases  in  which  property  given  to  a  cor- 
porate body,  is  given  to  it,  subject  only  to  the  charges 
imposed,  and  not  as  a  mere  trustee?"  The  &cts  of  that 
case  render  it  inappUcable  to  the  present ;  and  the  words 
of  the  judgment  now  referred  to  explain  the  principle 
on  which  Lord  Eldon  proceeded.  All  the  payments  to 
be  made  out  of  the  fimd  were  distinctly  ascertained  by 
the  setdor,  and  those  payments  left  a  clear  surplus  to  the 
donee  of  the  fund,  and  the  amount  constitutii^  the  surplus 
or  residue  was  not  ascertained. 

[The  Lord  Chancellor. — Though  the  testator  there  does 
not  state  the  amount  of  the  residue^  he  does  state  the 
amount  of  the  whole  property,  and  then  the  particular 
chaiges  upon  it,  so  that  the  statement  of  the  residue  is 
necessarily  impUed.] 

The  next  case  is  that  of  The  Attomey^General  v. 
Smythies(k).  The  facts  there  are  important.  The  Cor- 
poration consisted  of  a  master  and  five  poor  persons ;  all 
that  was  given  to  the  poor  persons  was  a  specified  annual 
fom  of  52s.,  to  be  paid  by  the  master  to  each,  and  then 

(0  2  Jae.  &  Walk.  392.  {I)  2  Rum.  &  Myl.  717. 
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of 
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GUNBRAL 

andothen. 


came  a  general  direction  that  the  funds  then  or  thereafter 
given  should  be  expended  for  the  support  of  the  master 
and  poor  of  the  college  for  the  time  being,  and  for  the 
repair  and  maintenance  of  the  coU^e,  &c.y  and  for  no 
other  purposes.  The  contention  was,  that  the  five  poor 
persons  should  receive  a  proportionate  share  of  the  increased 
rents  of  the  land.  Nothing  whatever  was  there  said  of 
residue.  The  ultimate  decision  was  against  the  increased 
apportionment  among  the  poor  persons ;  but  that  decision 
proceeded  on  the  particular  words  of  the  gift,  for  the  prin- 
ciples stated  in  judgment  were  all  in  favour  of  the  appor- 
tionment. The  words,  however,  in  that  particular  case 
were  held  to  show  that  (/)  ^^  it  was  a  gift  of  the  whole  to 
the  master  and  paupers,  the  amount  receivable  by  the 
latter  being  ascertained,  that  receivable  by  the  former 
unascertained;  in  other  words,  the  surplus  being  the 
master's,  after  paying  the  paupers  and  providing  for  the 
repairs."  Here  both  the  sums  are  ascertained,  and  the 
surplus  is  stated  in  the  will  of  the  testator  himself.  That 
case  therefore  is  really  in  favour  of  the  Respondents.  The 
whole  fund  here  was  given  for  purposes  of  charity  which  it 
was  thought  could  be  provided  for  by  the  assumed  propor- 
tions then  settled  for  the  objects  of  the  testator's  bounty. 
The  case  of  ITie  Attoniey-General  v.  Brazennose  (pi)  is 
inapplicable.  There  the  amount  of  the  property  was 
ascertained,  and  fixed  sums  were  to  be  paid  to  the  scholars, 
but  nothing  was  said  of  tlie  mode  of  disposing  of  the 
balance  which  those  sums  did  not  exhaust,  and  the  donees 
of  the  property  having  satisfied  the  particular  charges  were 
held  entitled  to  retain  it.  It  was  there  remarked  (n),  that 
intheBrazennose  College,  as  in  the  Atherstone  school  case, 
"the  school  had  only  a  charge  upon  the  revenues  in  a 

(0  Id.  742.  (n)  Id.  325. 

(f»)  2  Clark  &  F.  295. 
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certain  way,  but  at  the  diBcretion  of  the  goveraors,  so  that  1854. 

the  surplus  would  belong  as  property  to  the  governors."  Mitob,  &c. 

Jatk  V.  Bwmeti{o)  is  in  the  same  position.     In  no  one  So;)xb^oi.toh 

instance  was  the  amount  of  property  there  stated,  and  the  «• 

donees  of  the  property  were  held  bound  to  perform  a  cer-  Attobnet- 

tain  condition,  but  not  to  perform  more.    There  is  no  such      Gbnbral 

and  others 

restricted  obligation  in  the  present  case.  Apply  to  this 
case  the  rule  which  would  be  appUcable  in  a  case  not  of  a 
charity,  and  the  decision  must  be  in  &vour  of  the  Respon- 
dents. In  l^age  v.  Lecqringwell  (p)  there  was  a  devise  to 
sell,  but  not  for  less  than  10,000/.,  and  to  pay  several  sums 
to  differoit  legatees,  amounting  to  7,8002.,  and  the  overplus 
monies  arising  from  the  sale  were  to  go  to  il.  This  was 
held  to  be  a  specific  l^acy  of  10,000/.,  and  the  sale  pro- 
ducing less,  A,  and  aU  the  others  were  to  abate  in  pro- 
portion. That  case  proceeded  upon  the  principle,  that 
where  the  testator  has  indicated  his  intention  of  dividing 
the  benefits  among  all,  that  intention  is  to  be  exactly  fol- 
lowed, and  the  proportions  of  the  gift  being  once  declared, 
they  are  to  be  always  observed,  whether  the  sums  on  which 
they  have  been  calculated  have  been  rightly  or  wrongly 
ascertained,  or  even  not  ascertained  at  all.  The  case  of  a 
gift  to  a  charity  must  be  governed  by  the  same  principle. 
The  case  of  The  Attomey^Oeneral  v.  The  Drapers*  Com- 
p(anf{q)  is  exactly  in  point  with  the  present,  for  there,  as 
here,  the  sums  were  ascertained,  and  the  amount  of  the 
mrptns  stated  in  the  will.  The  next  case  in  the  same 
book.  Tie  Attomey-Qeneral  v.  Chrisfs  Hospital  (r),  is 
one  in  vhich  the  amount  of  the  property  devised  to  the 
hoq>itBl  was  stated  in  the  will,  and  thai  amount  was  divided 
into  q)ecific  sums,  which  were  to  be  paid  to  certain  ob- 
jects of  the  testatrix's  bounty.    The  rent  of  the  property 

(o)  12  Clark  &  F.  812.  (q)  4  Beav.  67. 

(p)  18  Yes.  463.  (r)  Id.  73. 
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increased,  and  it  was  held  that  the  hospital  was  not  entitled 
to  share  in  the  increase. 

[Lord  5/.  Leonards. — What  would  have  been  the  con- 
struction of  the  will  if  there  had  been  no  gift  of  residue?] 

The  whole  would  have  been  for  the  benefit  of  the 
school.  The  town  would  only  have  benefited  through  the 
school,  and  that  was  the  intention  of  the  testator. 

[The  Lord  Chancellor, — ^What  are  the  proportions  that 
you  say  are  intended?  The  sum  here  stated  as  residue  is 
an  odd  sum.  How  could  that  be  calculated  as  giving  pro- 
portions ?] 

It  might  be  inconvenient  to  make  the  calculations,  but 
that  would  not  affect  the  argument.  It  must  be  assumed 
that  the  proportion  meant  by  the  testator  was,  what  he 
said,  namely,  '^  about  60/." 

[Lord  St,  Leonards. — ^That  is  rather  against  your  gene- 
ral argument] 

No.  It  is  an  answer  to  the  difficulty  about  calculating 
the  fi^ctional  part  There  is  nothing  in  the  circumstance 
that  one  of  the  proportions  is  called  residue,  nor  that  the 
amount  of  the  property  may  be  inaccurately  stated.  The 
indenture  under  which  Squier  established  the  school  must 
be  considered,  in  order  to  ascertain  his  intentions.  There 
the  testator  intimates  {s)  that  there  will  be  provided  for 
the  school  a  sum  of  about  50/.  per  annum,  out  of  which 
he  aUows  3  /.to  defiuy  the  charges  of  the  two  annual  feasts, 
and  7/.  towards  the  reparation  of  the  school,  and  the  pre- 
mises; and  he  distinctly  shows  that  he  means  the  two 
masters  to  divide  the  bulk  of  the  income  in  equal  propor- 
tions. The  one  instrument  is  not  absolutely  to  be  con- 
strued by  the  other,  but  both  are  to  be  considered  together 
as  indicating  what  was  his  real  intention. 


{$)  See  ante,  p.  3. 
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The  will  does  not  give  the  property  to  the  Mayor  1854. 
and  Corporation^  but  makes  them  merely  legal  feoiFees  for  Mayor,  Ulc 
a  psrdcular  purpose:  it  gives  the  property  for  the  pur-  sodth^oltom 
poses  of  the  trusts ;  it  is  said  to  be  given  to  ^'  the  Cor- 
poration and  the  school,"  which  fu^  thus  placed  on  the 
ame  fi)oting.  It  is  not  therefore  given  for  the  benefit  of 
tbe  Corporation  bb  Corporation.  The  repairing  of  the  roads 
WIS  intended  to  be  for  the  benefit  of  the  school,  quite  as 
nmcfa  as  for  that  of  the  town  at  large,  for  the  roads  to  be 
repaired  are  not  the  roads  in  all  directions  round  the  town, 
bot  those  in  the  immediate  neighbourhood  of  the  school 
are  speciaUy  mentioned.  The  Master  of  the  Rolls  says, 
'^  this  is  a  definite  proportion,  with  indefinite  charges  upon 
it,"  which  is  a  true  description  of  the  case,  and  exactly 
accounts  for  the  fluctuating  amount  of  the  balance,  and 
this  is  remarkably  shown  in  the  provision  in  the  account 
in  which,  after  the  amount  of  the  anticipated  balance  has 
been  stated,  the  pens,  ink,  and  paper  are  ordered  to  be 
paid  for  by  the  Corporation  out  of  that  balance.  The  sen- 
tence at  the  end  of  the  second  account  (0  is  another  indi- 
cation of  his  intention  to  favour  the  school. 

[Lord  St*  Leonards. — Suppose  there  had  been  a  general 
decrease  in  the  gross  fonds,  on  what  would  that  decrease 
have  Men  ?  The  Lord  Chancellor. — Or  suppose  the  fines 
had  been  doubled,  on  what  fimd  would  that  increased 
charge  have  fallen  ?] 

On  the  whole  fimd.  Everything  in  the  indenture  and 
win  qpeaks  of  proportion,  and  all  must  have  borne  the  loss 
alike.  The  case  of  Arnold  v.  The  Attomey-Generai  («)  is 
in  point  That  was  a  devise  to  certain  persons  to  pay  to 
charities  sums  therein  named,  which,  on  the  whole, 
amounted  to  120/.  a  year.  The  land  was  found  to  be 
worth   much  more,  and  the  heir-at-law  of   the  testator 

(0  Ante,  p.  7.  («)  Show,  P.  C.  22. 

VOL.  v.  B 
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claimed  the  surplus,  but  the  Court  held  that  the  whole 
land  had  been  devised  for  the  charitable  uses.  Still  more 
so  is  the  Sutton  Colefield  case  (j),  where  lands  of  the 
value  of  3/.  per  annum  were  given  to  maintain  a  school- 
master,  and  afterwards,  when  the  value  of  the  lands  very 
much  increased,  the  income  was  held  to  be  solely  appli- 
cable to  that  purpose.  TheAttarney-Gener€UY.Johfison(y)f 
and  The  Attcmey-Qeneral  v.  The  Mayor  of  Coventry  (r), 
the  latter  of  which  was  a  decision  in  this  House,  reversing 
a  former  decision  in  the  Court  of  Chancery,  are  to  the 
same  effect,  and  must  be  overruled,  if  the  present  judg- 
ment is  not  affirmed. 


The  SoUcitor^General  replied. 

The  Lord  Chancellor : 

In  this  case,  which  was  opened  yesterday,  an  opportu- 
nity has  been  afforded  us  of  looking  into  the  authorities, 
and  I  therefore  feel  no  difficulty  in  moving  your  Lordships 
to  come  to  a  decision  at  once. 

I  cannot  but  think  that  this  decree,  which  I  for  one 
conceive  to  be  erroneous,  was  pronounced  in  consequence 
of  the  attention  of  the  very  learned  Judge  by  whom  it 
was  made  having  been  directed  into  somewhat  an  erro- 
neous channel;  because  I  observe  that  the  arguments 
seem  to  have  turned  on  the  question.  Whether  this  is 
what  is  called  a  condition,  or  a  trust?  That  question  is 
entirely  beside  the  merits  of  the  case,  in  which  the  only 
point  really  to  be  decided  is.  What  were  the  intentions 
of  the  testator,  legitimately  to  be  collected  from  the  words 
of  his  will  ? 


(x)  Duke's  Char.  Us.  68. 
(y)  Ambl.  190 ;  tee  also  Att.- 
Gen.  V.  Sparks;  id.  201. 


{»)  7  Bro.  P.  C.  285. 
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Aflsumiiig  that  there  had  been' no  decisions  on  the  sub-        1854. 
ject  of  these  charitable  cases,  but  that  we  were  now    Mayor,  &c. 
deddiDg  this  question  for  the  first  time,  I  believe  that  Southmoltok 
there  could  be  no  two  opinions  upon  it.    The  language 
appears  to  me  to  be  so  perfectly  clear,  that  nothing  but 
the  supposed  eflfect  of  former  decisions  can  at  all  raise  a 
doubt  about  the  matter.     Let  us  first  consider  the  case 
withoat  refisrence  to  those  decisions. 

This  testator  having  an  interest  in  the  .town  of  South- 
ao&off,  had,  about  25  years  before  the  date  of  his  will, 
erected  a  school  there,  for  the  purpose  of  having  reading, 
writing,  and  arithmetic  taught;  in  some  degree,  too,  it 
was  a  dassical  school.  By  his  will  he  appropriates  cer- 
tain property,  which  he  desires  shall  be  held  for  keeping 
nf  the  sdiool ;  and  the  way  in  which  he  does  so  is  this : 
[His  Lordship  read  the  will  (a).] 

Now,  supposing  it  had  ended  there,  and  that  there  was 
00  authority  fettering  your  Lordships'  judgment,  T  should 
ask  with  confidence  whether  anybody  could  doubt  that 
what  was  to  go  to  the  school  was  the  gift  of  40  /.  a  year, 
and  that  whatever  the  surplus  was,  be  it  more  or  less,  it 
was  to  go,  one-half  to  the  Mayor,  and  the  other  half 
towards  keeping  in  repair  the  highways  ?  If  it  had  rested 
(m  that  part  of  the  will  I  should  have  said  there  was  not  the 
least  doubt  on  the  subject ;  but  if  it  could  have  been  con- 
sidered doubtful,  it  seems  to  me  that  any  possible  doubt 
Ondependently  of  the  authorities)  would  be  cleared  up  by 
what  follows  at  the  foot  of  the  wil),  which  is  this :  The 
testator  remarking  that  it  would  be  difficult  to  tell,  until 
he  had  reduced  the  account  into  a  tabular  form,  what  the 
fractions  were,  refers  to  an  account  which  he  proposes  to 
add,  and  does  add,  at  the.  foot  of  his  will :  ^^  An  account 


(a)  See  ante,  p.  4. 
B  2 
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1854.        of  the  product,  and  of  the  outgoings  of  all  the  things 
Mayor,  &o.    which   I  have  bestowed  on  the  Corporation  of  South- 

SouTHifoLTOH  ""^'^^^  *^^  ^®  ^^  school   I   built  there/'     He  had 

V,  given  this  property  to  the  Corporation  of  Sauthmolton 

Attobnet-    ^^^  ^^  benefit  of  the  free  school.     But  some  attempt  is 

Gbnbsal      made  to  raise  a  doubt  upon  the  expressions,  as  if  he  had 
and  othoTB*       ••111  n  1.^^  n^i 

given  it  to  the  school  as  well  as  to  the  Corporation.    That 

is  reasoning  upon  the  words  in  a  way, that  I  cannot  quite 
understand.  He  had  given  it  to  the  Corporation,  for  the 
benefit,  to  a  certain  extent,  of  the  school ;  but  also  for  other 
purposes,  and  for  the  benefit  of  the  Mayor,  who  was  a 
member  of  the  Corporation.  That  is  the  loose  way  in 
which  he  describes  the  account  He  puts  the  estate  at 
Nartham  as  of  the  value  of  125/.,  that  at  VpcoU  at  15/., 
and  then  there  is  a  rent-charge  upon  the  parish  of  Si. 
JI/ar^artff,Tres/miiuto*,  of  20  2.,  making  altogether  160/.  On 
the  other  side  there  are  the  outgoings ;  he  enumerates  the 
40/.,  in  different  proportions,  for  the  school;  then  he  states 
the  rent  payable  to  the  Dean  and  Chapter  of  Windsor; 
he  estimates  the  fines  payable  every  four  years  at 
4/.  145.  5^6/.,  the  payment  to  the  vicar  16/*  a  year,  to 
the  almshouses  at  Westminster  5/.  155.,  and  then  he  adds, 
^'  Balance  which  the  Corporation  of  Southmolton  will 
gain  per  annum,  excepting  13/.  Ss,  per  annum  land-tax, 
whilst  that  lasteth,  and  the  poor's-rate,  whereof  the  tenant 
(by  his  lease)  pays  the  moiety,  64/.  7*.  9 id"  That  is 
what  he  describes  as  the  sum  which  the  Corporation  of 
Southmolton  will  gain.  What  does  that  mean,  supposing 
it  had  stopped  there  ?  Does  not  that  clearly  show  that  he 
estimated  the  estate  as  then  worth  160/.  a  year  ?  He  ap- 
propriates all  these  different  disbursements,  some  of  which 
will  certainly  for  ever  remain  the  same,  namely,  the  rent 
payable  to  the  Dean  and  Chapter  of  Windsor  (the  fines  of 
course  would  be  fluctuating),  and  then  he  states  this  as  the 
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baianoe  which  the  Corporation  of  Sauthmoltan  will  gain,  1864. 
except  that  there  will  be  certain  appropriations  for  land-  MatoC&c. 
(ax  and  poor'»-rate.  Can  any  one  doubt  that  what  he 
means  is,  that  the  Corporation,  on  receiving  this  rent,  is  to 
pay  40/.  in  the  way  he  puts  it ;  to  pay  the  fines,  whatever 
they  may  be;-  to  pay  the  sums  to  the  vicar,  and  to  the  alms- 
kHises,  and  then  that  the  balance  is  what  the  Corporation 
will  gain  for  corporation  purposes  and  for  the  highways  ? 
The  testator  must  have  been  aware  that  the  gross  amount 
(not  the  64/.  Is.  9id,)j  upon  which  the  balance  was  to  be 
calcolatedy  would  fluctuate,  because  the  fines  would  vary. 
Bat  he  likewise  thought  that  possibly  something  else 
mi^t  vary,  for  he  adds  a  suggestion,  that  the  taxes  to 
CShurch  and  poor  may  abate  somewhat ;  but,  at  all  events, 
"whatever  the  balance  proves  to  be,  more  or  less,  the 
half  thereof  is  given  every  year  to  him  that  shall  be  Mr. 
Mayor  in  being,  and  the  other  half,  towards  mending  the 
U^ways  in  or  near  SouihmoUon"  I  cannot  imagine 
language  that  a  testator  could  adopt  more  directly  and 
more  pointedly  alluding  to  the  circumstance  that  he  did 
not  want  to  have  any  question  raised  about  whether  the 
balance  was  60/.  or  64/.,  or  whatever  it  might  be.  An 
uDleamed  person  who  knew  nothing  whatever  of  the  deci- 
sions that  have  taken  place  on  the  subject  of  these  chari- 
table questions  could  not  have  a  doubt  about  it. 

I  must  not,  however,  overlook  the  circumstance  that  the 
Master  of  tAe  RoUsy  in  alluding  to  this  note,  interprets  this 
expression  of  doubt  as  to  the  amount  of  the  balance,  not  in 
the  way  in  which  I  should  interpret  it,  as  meaning  to  say, 
in  a  general  way,  that  it  will  fluctuate  ftom  difierent  causes, 
bat,  putting  the  question  in  a  very  neat  way,  he  considers 
that  the  sum  of  ^4/.  Is.  did.  is  represented  as  a  definite 
proportion,  subject  to  indefinite  charges.    Then  he  says, 

b3 
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3854.        although  the  sum  to  be  received  might  fluctuate,  that  will 

Mayor,  &c.    not  be  because  the  proportion  64/.  7«.  9 Id.  will  vary,  but 

SoDTHMOLTow  ^<^*^8®  ^^  chaTges  upon  that  sum  will  vary.     I  confess 

«•  I  think  there  is  an  undue  refinement  in  that,  and  that. 

The  .  ...  -77 

Attornkt-     ^  truth,  that  is  not  a  correct  view  of  the  case,  because  the 

^f^^h^^  64  /.  7  J.  9  J  d.  may  vary  by  reason  of  the  fluctuating  nature 
of  the  fines  which  have  to  be  paid.  Although  the  tes- 
tator estimates  what  they  were  at  that  time,  it  cannot  have 
been  absent  from  his  mind  that  any  change  in  them  would 
make  this  balance  vary,  and  although  his  language  is  not, 
perhaps,  the  most  accurate,  yet  when  I  see  that  his  olgect 
was  to  constitute  a  surplus,  after  payment  of  these  dis- 
bursements, it  seems  to  me  to  be  a  matter  that,  inde- 
pendently of  authority,  does  not  admit  of  doubt.  Every- 
body would  say  that,  after  the  various  payments  previously 
mentioned  have  been  made,  the  surplus,  be  it  more  or  less, 
the  Corporation  is  to  take  for  itself. 

Then  is  there  anything  in  the  authorities  which  have 
been  quoted  that  compels  your  Lordships  to  do  that  which 
it  is  always  most  distressing  to  do,  namely,  to  decide  that 
a  testator*s  language  is  to  be  interpreted  as  meaning  some- 
thing which  we  feel  is  not  what  he  really  meant,  but  in  all 
probability  is  exactly  the  contrary  of  what  he  meant  ?  The 
principle  which  has  been  reUed  upon  for  inducing  such  a 
necessity  (a  very  sad  necessity  if  it  should  exist),  is  that 
thefe  has  been  a  current  of  authorities  which  has  led  to 
putting  a  particular  construction  upon  language  of  this 
sort,  and  which  must  govern  the  present  case.  I  agree 
with  what  was  said  by  Lord  E/don,  that  where  there  has 
been  such  a  current  of  authorities,  or  a  single  old  autlio- 
rity  very  long  acted  upon,  however  anomalous,  it  is  much 
more  to  the  interest  of  mankind  that  it  should  be  followed 
rather  than  that  Courts  should,  in  each  case,  speculate  on 
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whether  it  is  right  or  wrong,  and  adopt  in  each  a  construe-        1864. 
tioD  I4>parently  more  reasonable  and  more  in  accordance    Mayor,  &c. 
with  modem  times.    But  I  see  nothing  in  any  of  the  southmoltoh 
authorities  which  necessarily  leads  to  such  a  conclusion. 
Let  me  now  consider  them. 

The  earliest  authority  is  the  Tketfard  School  case  (&). 
That  was  a  case  in  which  a  testator  gave  an  estate  worth 
35/.  a  year  for  charitable  purposes,  for  the  maintenance  of 
a  [weacher,  a  schoolmaster,  and  ushers,  and  for  certain  poor 
people,  and  he  distributed  the  whole  35  /.  a  year  amongst 
them.  In  the  course  of  time,  the  property  rose  in  value,  and 
became  worth  100/.  a  year;  and  the  question  then  was, 
whether  anything  more  was  given  to  the  charity  than  the 
35  /.  a  year.  The  question  was  a  comparatively  new  one 
at  that  time,  and  after  an  elaborate  argument,  it  was 
decided  that,  although  the  sum  of  35  /.  a  year  was  all  that 
had  been  so  apportioned,  it  was  because  that  sum  was  all 
that  the  estate  then  produced.  The  estate  was  given  for 
the  maintenance  expressly  of  the  schoolmaster,  the  usher, 
ud  other  persons,  and  the  whole  was  held  to  be  given, 
uid  not  a  part  only.  In  referring  to  similar  cases.  Lord 
Eld(m  has  remarked,  that  it  may  be  very  doubtful  whether 
that  or  any  other  case  having  a  similar  aspect,  would,  if  now 
for  the  first  time  presented  for  consideration,  be  decided  in 
the  same  way.  I  do  not  know  how  that  might  be,  but  it 
appears  to  me  that  that  case  has  not  the  least  resemblance 
to  the  present  If  this  testator  had  said,  **  I  mean  to  give 
my  estates  at  Nariham  and  Upcott,  now  worth  160/.  a 
year,  for  the  b^iefit  of  the  school  which  I  have  established 
at  Swtkmolionf  and  I  give  50  /•  a  year  to  the  master,  and 
50/.  to  the  usher,  and  60/.  to"  so  and  so,  apportioning  the 
whole,  then  that  case  would  govern  the  present.     If  it  had 


(5)  8  Co.  Rep.  190  ;  Duke's  Ch.  Us.  71. 
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now  risen  to  the  value,  as  the  relator  here  alleges,  of  800  /. 
a  year,  the  whole  would  be  so  apportioned.  But  here 
there  is  nothing  of  the  sort.  The  testator  makes  a  dis- 
tinction between  what  he  appropriates  to  the  school,  and 
the  surplus,  which  he  has  given,  not  to  the  school,  but  to 
the  Corporation.  That  case  really  does  not  touch  the 
present. 

The  Tketford  case  was  followed  by  others  where  the 
estate  was  given  for  charitable  purposes,  and  certain  spe- 
cified portions  of  the  rents  were  appropriated  in  a  particular 
way.  Such  are  the  cases  of  The  Attorney-General  v. 
Arnold  (c),  and  The  Attomey^General  v.  Johnson  (d)^  and 
the  Courts  in  considering  those  cases  always  found  their 
way  to  the  conclusion  (whether  correctly  or  not,  we  have 
not  now  to  decide),  that  although  that  which  was  appro- 
priated might  not  be  at  the  time  the  whole  of  the  rent,  yet, 
if  the  whole  was  intended  to  be  dedicated,  the  surplus  must 
be  applied  by  the  Court  in  the  same  manner.  Such  cases 
have  no  bearing  on  the  present 

There  arose  in  more  modem  times  the  cases  of  The 
Attomey^General  V.  Smythie»{e\  The  Attorney- General  r. 
Brazennose  College  (/),  and  The  Attorney-general  v.  The 
Corporation  of  Bristol  (g)y  in  which  the  tendency  of  the 
decisions  went  exactly  in  the  opposite  direction.  Those 
were  cases  where  estates  or  sums  of  money  had  been  given 
to  charities,  and  the  surplus  given  to  somebody  else,  and 
in  those  cases  it  was  held,  that  there  was  nothing  whatever 
in  the  doctrine  of  the  Thetford  School  case,  or  the  cases  of 
ITie  Attorney-General  v.  Coventryy  or  The  Attorney-General 
V.  Arnold  J  or  TJie  Attorney-General  v.  Johnson^  to  compel 
the  Court  to  say  that  the  parties  to  whom  the  surplus  was 


(c)  Show,  P.  C.  22. 

(d)  Ambl.  190;  see  also  Att.- 
Gen.  r.  Sparks ;  id.  201. 


(e)  2  Russ.  &  MyL  717. 
(/)  2  Clark  &  F.  295. 
Q)  2  Jac.  &  W.  294. 
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» giYcn  did  not  take  it,  as  it  was  expressed  they  should 
take  it,  for  their  own  use  and  benefit. 

Then  conies  The  Attcmey-general  ▼.  The  Draperif  Comr 
fnji{k)f  the  case  before  Lord  LangdaUj  on  which  the 
Req)ondents  so  much  rely,  and  which  they  say  is  so 
oondonTe,  that  this  case  cannot  be  decided  differently 
without  overriding  it.  In  that  case  the  testator  gave 
a  sum  of  money  to  certain  persons,  with  directions  that 
tiiey  should,  out  of  it,  purchase  land  which  should  yield  a 
net  income  of  100 1,  year,  and  then  the  rent  was  appor- 
tkned  among  several  distinct  charitable  objects  to  the 
extent  of  96  /.  a  year,  and  as  to  the  residue,  being  4  /•  a 
year,  the  testator  gave  it  to  the  trustees.  Lord  Lamgdale 
diere  held,  that  the  value  of  the  estate  having  materially 
increased,  the  sums  given  would  increase  in  proportion, 
and  that  those  who  took  the  residue  would  take  in  the 
pioporti<m  of  4/.  to  every  100  2.,  and  were  to  vary  and 
flnctoate  with  the  other  objects  of  the  testator's  bounty* 
For  aught  I  know,  that  decision  might  be  exactly  what 
jow  Lordships  would  have  come  to.  I  do  not  think  that 
becnse  a  testator  dscribes  the  last  gift  that  he  makes  by 
the  tenn  **  sorfdus,"  or  *'  residue,"  it  necessarily  follows 
that  he  means  to  put  the  person  to  whom  that  is  given  in 
a  diffetent  dass  from  those  who  take  the  other  gifts  that 
vt  not  so  described.  It  may  be  that  the  term  ''  residue,'' 
or  **  sorplns,*'  is  used  only  in  describing  the  quantum  that 
the  individual  is  to  take,  and  if  there  ever  was  a  case  in 
which  the  will  could  be  &irly  interpreted  by  the  use  of  the 
wofd  **  residue,''  it  was  in  such  a  case  as  that  which  was 
before  Lord  LangdaUy  because  there  it  was  specifically  said, 
**  Purchase  that  which  shall  yield  a  net  value  of  100  /.  a 
year,  and  then  give  96  L  a  year  to  different  charities,  and 
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1854.        the  residue,  being  4/.  a  year,  take  for  yourself/'     It  might 

Mayor,  &c    well  be,  that  looking  at  the  whole  contents  of  the  will,  the 

SouTHMOLTON  ^^^  would  come  to  the  conclusion  that,  although  it  was 

described  as  **  residue,"  it  only  meant  that  the  party  should 
take  his  share,  amounting  to  4  /.  a  year,  just  as  the  other 
recipients  were  taking  different  proportions.  All  that  must 
depend  on  the  particular  language  of  the  will,  and  without 
having  that  will  before  you,  your  Lordships  cannot  feel 
yourselves  fettered  or  encumbered  by  that  decision. 

Then,  if  I  am  correct  in  saying  that'  it  is  to  the  particu- 
lar language  and  to  the  circumstances  of  each  will  that 
we  must  look,  in  order  to  see  whether  the  word  ^*  surplus," 
or  '^  residue,"  is  to  be  taken  as  indicating  surplus  or  resi- 
due, properly  so  called,  or  merely  as  indicating  a  share  of 
the  rent,  we  may  fairly  look  to  the  language  of  this  will, 
and  to  the  circumstances  attending  it  Upon  looking  at  this 
will,  not  only  can  I  find  no  intention  so  to  use  the  word, 
but,  on  the  contrary,  there  is  every  indication  thai;  that 
could  not  have  been  the  meaning  of  the  testator.  I  put  the 
question  to  Mr.  Holt  in  the  course  of  his  very  able  argu- 
ment, whether  he  meant  that  there  was  to  be  a  variation  in 
the  amount  of  the  rent  received  from  year  to  year,  in  the 
proportion  of  the  variation  in  the  64  /.  7  s.  9 1  <f .,  because, 
if  so,  what  would  be  the  fraction  upon  which  you  must 
calculate  it?  It  would  not  do  to  have  it  calculated  in  a 
loose  and  rough  manner.  It  might  be  very  easy  to  do  it  in 
a  case  where  96/.  a  year  are  given  to  certain  charities,  and 
4  /.  a  year  to  a  certain  person,  but  here  to  make  such  a 
calculation,  you  must  have  a  fiuction,  in  which  the  numerator 
would  be  37,000,  and  the  denominator  46,000  odd. 

I  do  not  rely  much  on  that  argument,  because,  in- 
dependently of  it,  the  case  appears  to  me  perfectly  clear, 
although  at  the  same  time  I  must  say,  that  before  we  can 
take  The  Attorney-general  v.  The  Drapers    Company  as  a 
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whidi  ought  to  govem  the  one  now  before  your        1854. 
Lonkhqpsy  we  must  look  to  all  the  circumstances^  and  one    Mayor,  Sic. 
Hialerial  arcamstance  is  the  character  of  that  which  is  the  f,       ^^ 

SOUTHMOUON 

sorpfaiSy   and  the   impossibility  that  there  could  be  an  «. 

appotticmnent  made  upon  the  different  charges  which  would     aitornbt. 
woA  anjrtfaing  like  justice.    For  these  reasons  I  am  of     Gshbbal 
opimon  that  the  very  learned  Judge  here  has  come  to  an 
emneoas  conclusion,  and  that  consequently  this  judgment 
cannot  be  sustained. 

There  are  minor  points  upon  which,  if  a  proper  case  had 
been  made  out,  if  the  matter  had  been  free  from  other 
objectioiis,  possibly  an  inquiry  mi^t  haye  been  reasonably 
asked  far.  The  only  interest  that  those  interested  in  the 
sdiool  at  Somtkwiolton  can  have  when  it  is  once  decided 
that  the  snipfais  goes  to  the  Corporation,  is  this ;  they  have 
an  interest  in  seeing  that  the  security  for  their  40/.  a  year 
flhall  not  be  damaged.  The  allegation  is,  that  by  the 
mismaniigement  of  the  trustees  a  sum  of  20/.  a  year  that 
was  payable  from  a  certain  parish  in  London  has  been 
irrecoreraUy  lost  by  lapse  of  time,  and  that  a  field  called 
die  Chapel  Field,  which  ori^ally  formed  part  of  the  lease- 
hold property,  has  been  improperly  given  up  by  them  to 
the  Chnrch  Conmiissioners,  to  build  a  chapel  for  the  benefit 
of  the  inhabitants  of  the  town  where  that  land  was 
situated.  The  information  is  filed  by  a  person  apparently 
an  entire  stranger,  having  no  connexion  with  the  town  of 
Somthtmolton^  residing  in  the  King's-road,  Chelsea;  and 
the  information  states  that  the  present  net  income  of  the 
charity  estates  exceeds  800  /.  a  year.  That  being  so,  it  is 
somewhat  unjust  on  the  part  of  those  who  have  only  a 
cfaaige  of  40  /.  a  year,  to  question  that  which  has  depreciated 
the  value  of  this  800  /.  a  year,  by  taking  from  it  a  particular 
field  for  building  a  chapel  for  the   convenience  of  the 


2s  CASES.  IN  THE  HOUSE  OF  LORDS. 

1854.  inhabitants  of  the  place ;  but  independently  of  that  con* 

MayoC&c.  sideration,  I  think  there  are  grounds  that  exclude  the 

0^  present  relator  from  any  title  to  raise  such  a  question  in 

p,  this  suit     In  the  first  place^  he  could  not  get  relief  here 

The         without  havins:  before  the  Court  other  parties,  because  the 
Attorney-  ^^  *  ^  , 

General      purchasers  have  got  this  ground,  and  they  might  raise 
and  otUew.    ^jg^^ggg  ^^  g^ow  that  they  are  entitled  to  keep  this  field. 
For  what  the  defendants  say  in  their  answer,  and  which  is 
entitled  to  great  consideration,  is  this:  it  was  not  a  fee 
simple   property  of  theirs ;  the    Dean  and   Chapter  of 
Windsor  say,  whether  you  consent  or  not,  when  the  lease 
comes  to  be  renewed,  it  will  not  be  renewed  except  on  the 
terms  of  our  appropriating  this  field  to  the  chapel ;  therefore 
all  the  breach  of  trust  that  could  have  been  alleged  is, 
that  these  parties  consented  to  do  by  anticipation  that 
which  in  the  course  of  some  years  the  Dean  and  Chapter 
would  have  compelled  them  to  do,  or  would  have  done 
without  them,  namely,  appropriate  a  piece  of  grouAd  for  the 
good  of  the  town  for  the  building  of  a  chapel.    It  would  be  a 
very  dangerous  course,  to  allow  parties  to  file  an  informa- 
tion, raising  what  would,  if  well  founded,  be  a  substantial 
and  available  question,  and  thus  to  have  a  sort  of  peg  to 
hang  something  on  to  relieve  themselves  from  the  costs  if 
they  should  £ul,  which  they  will,  if  your  Lordships  shall 
concur  vrith  me  in  thinking  that  they  have  not  established 
what  is  the  real  point  in  the  case.     I  humbly  advise  your 
Lordships  that  this  judgment  ought  to  be  reversed,  aud 
that  the  information  ought  to  have  been  dismissed  in  the 
Court  below,  and  dismissed  with  costs. 

Lord  Brougham: 
My  Lords,  I  entirely  agree  with  my  noble  and  learned 
friend.     It  appears  to  me  that  there  was  a  miscarriage 
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m  tbe  Court  below,  and  that  this  information  ought  to        1854. 
hare  been  dismissed  with  costs  instead  of  the  decree    Mayor,  &c. 
having  been  made  which  is  now  brought  before  your   gourmioLTOK 
Lordships  by  appeal. 

With  regard  to  the  cases  upon  this  subject,  there  was  at 
one  time  some  little  doubt  as  to  one  of  them ;  but  now, 
when  by  the  course  of  proceeding  in  the  Court  of  Chancery 
and  also  in  this  Court  of  Appeal,  the  law  upon  which 
your  Lordships  are  called  upon  to  decide  had  beto  clearly 
established,  there  can  be  no  longer  any  doubt  about  it. 
It  was  at  one  time  supposed  from  the  earliest  case  upon 
dm  matter,  the  Thetford  School  case  (i),  that  there  was 
iome  countenance  given  to  the  doctrine,  not  only  that 
where  a  fund  is  given  to  certain  individuals,  specifying 
tfadr  proportions,  and  nothing  more  is  said,  that  they  shall 
take  in  the  same  proportions  any  increase  of  that  fund 
which  occurs ;  but  that  another  proposition  was  deducible 
fiom  that  case,  though  not  actually  decided  in  it,  that 
where  a  fimd  or  estate  is  given  to  certain  different  objects 
of  charity,  such  proportions  being  specified  with  respect  to 
lome  of  those  objects,  and  none  with  respect  to  others, 
that  they  all  equally  take  in  the  same  proportions,  as  well 
fliose  with  respect  to  whom  no  specification  and  no  propor* 
tkm  is  declared,  as  those  respecting  whom  proportion  and 
q)ecification  have  been  clearly  stated.  I  do  not  consider 
that  that  can  at  all  be  deduced  from  the  Thetford  School 
case ;  and  Lord  Eldon^  in  referring  to  that  case,  in  the  case 
of  Tke  Attomey^General  v.  The  Corporation  of  Bristol  (h\ 
speaking  of  the  supposed  inference  to  be  drawn  fi'om  the 
Tketfcrd  School  case,  expresses  his  plain  and  clear  dissent 
from  it,  and  says  that  for  such  a  proposition  there  is  no 
authority  whatever.    Supposing,  however,  that  that  had 


(0  8  Co.  Rep.  lao. 


(k)  2  Jac.  &  Walk.  294. 
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been  so  in  the  Thetfard  School  case,  it  would  not  go  the 
length  of  this  case,  for  this  case  has  a  most  material 
addition  to  it ;  there  is  not  only  not  a  silence,  which  the 
alleged  inference  in  the  Theiford  School  case  assumes,  as 
to  the  proportions  in  which  one  of  the  objects  of  the  gift 
shall  take,  but  there  is  an  express  statement  of  the  pro- 
portions. The  surplus  or  residue  is  plainly  disposed  of  in 
favour  of  one  party  and  to  the  exclusion  of  those  who 
are  to  take  their  previous  shares  in  specified  proportions. 
After  stating  the  disbursements  and  charges,  the  testator 
says, ''  And  the  overplus  which  the  said  Upcott  and  Northam 
do  produce  (which  I  do  find  and  compute  to  be  about  60 /. 
per  annum),  is  to  go  one  half  to  the  mayor,  the  other  half 
to  the  repair  of  the  roads  between  a  certain  point  and  the 
school/'  Now  the  only  doubt  that  is  raised  upon  this  must 
be  raised  upon  the  words  vdthin*  the  parentheses.  Yet 
those  words  are  only  a  computation ;  an  estimate  made  by 
the  testator,  when  he  was  making  his  will,  of  the  amount 
of  the  disbursements,  and  the  value  of  his  property ;  he 
says,  my  calculation,  my  estimate  is,  that  taking  it  alto- 
gether, it  will  be  something  like  60/.  a  year.  It  is  still 
more  clearly  given  in  the  account  to  which  the  will  refers, 
where  the  words  are  "  Balance  which  the  Corporation  of 
SouthmoUon  will  gain  per  annum ; "  this  is  evidentiy  the 
method  which  the  testator  took  of  summing  up  all  the 
items  in  the  account,  in  order  to  make  the  two  sides  of  the 
account  square.  But  I  ought  not  to  enter  fiirther  into  this 
matter,  because  my  noble  and  learned  fiiend  has  so 
distinctiy  directed  your  Lordships'  attention  to  it  The 
testator  says,  whatever  be  the  balance,  I  have  calculated  it 
at  .64/.  7«.  9 id, J  but,  whether  it  be  more  or  less,  it  shall 
go  the  one  half  to  the  mayor  of  the  town  for  the  time  being, 
the  o|her  half  towards  the  repair  of  the  roads.  I  cannot, 
as  my  noble  and  learned  friend  has  well  observed,  fimcy 
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ny  words  more  plunly  indicating  that  he  was  here  dealing        1854. 
with  the  surplus ;  but  all  this  is  a  statement  of  the  testa-    Mator,  &c. 
tor's  estimate,  or  mere  guess,  at  the  time  he  made  his  will.   Sourmfowow 
So  with  regard  to  the  next  item ; ''  I  do  desire  the  Corpora-  v* 

txMi,  out  of  their  64/.  Ts.  9id.,  to  pay  for  the  children's     Attobitbt- 
pens,  ink,  and  paper/'  that  is  to  say,  that  is  my  estimate  of     Gbkbbal 
iriiat  it  win  amount  to;  but  whatever  it  may  come  to, 
be  it  more  or  less,  I  charge  it  with  the  payment  of  that 
som. 

I  think  my  noble  and  learned  friend  has  very  justly 
stated  that  the  case  upon  which  so  much  reliance  was 
placed  in  the  Court  below,  and  upon  which  the  very  able 
tnd  learned  Judge  who  decided  this  case  appears  to  have 
90  much  dwelt.  The  A  ttomey-Qeneral  v.  The  Draper^  Corn^ 
panf  (i),  ought  not  to  interrupt  your  Lordships  in  coming 
to  t  just  decision  of  this  case  upon  that  point  which  alone 
is  now  before  us, — ^What  was  the  real  meaning  and  inten- 
tion of  the  founder  of  this  charity,  the  maker  of  this  will ; 
tnd  what  is  the  meaning  of  that  passage  which  has  been 
more  than  oncse  referred  to  in  the  account  to  be  found  at 
tk  foot  of  this  will? 

I  have  therefore  no  doubt  your  Lordships  will  do  right  in 
lerersiiig  this  judgment,  and  doing  that  which  ought  to 
We  been  done  in  the  Court  below,  namely,  dismissing  the  . 
infHmation,  with  costs,  up  to  the  hearing. 

Lord  Si.  Leonards : 

1  entirely  agree  with  my  noble  and  learned  friends 
flat  this  decree  ought  to  be  reversed.  The  question 
resoiYes  itself  into  one  upon  the  will,  namely,  what  was 
the  intention  of  the  testator  ? 

As  regards  the  law,  if  the  rents  of  the  estate  are  given, 

(/)  4  Beav.  67. 
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1854.  ^ey  represent  the  estate.  If  the  rents  are  given  in  certain 
MatorT^&c,  proportions,  so  as  to  exhaust  the  whole  of  the  present  rents, 
and  if  no  one  is  entitled  to  be  benefited  more  than  another 
beyond  that  which  is  specifically  given,  that  is  a  represen- 
tation of  the  estate  itself  in  those  proportions ;  and  if  the 
rents  increase,  each  recipient  will  have  his  proportion 
increased  accordii^ly.  And  on  the  other  hand,  as  a  con- 
sequence of  that,  if  the  rents  decrease,  every  man's  pro- 
portion will  decrease  in  the  same  ratio.  No  man  can  take 
a  benefit  under  that  rule  who  will  not  be  subject  to  a 
burthen ;  and  if,  therefore,  the  estate  is  doled  out  by  a  gift 
of  portions  of  the  rents  which  represent  the  estate,  as  the 
increase  will  go  to  the  parties  in  the  same  proportion, 
so  the  decrease  must  be  borne  by  them  in  the  like  pro- 
portion. 

If  there  is,  as  in  the  second  class  of  cases,  a  dedication 
of  the  estate  to  a  charity,  by  a  clear  intention  expressed  or 
implied  fi*om  what  is  stated  in  the  will,  then  the  whole 
estate  must  go  to  the  charily,  although  the  entire  rents  are 
not  disposed  of  specifically. 

The  cases  of  the  third  class  are  a  little  difficult,  and  they 
have  sprung  mostly,  no  doubt,  out  of  the  obiter  dictum  in 
the  Thetford  School  case.  For  instance,  take  any  of  those 
modem  cases  which  have  been  referred  to,  in  which,  in 
point  of  fact,  there  was  no  gift  of  the  residue,  but  a  gift  to 
a  particular  body,  a  college  for  example,  for  the  benefit  of 
that  college,  and  to  certain  persons  belonging  to  that  college, 
or  to  certain  poor  persons,  the  objects,  ultra  the  college,  being 
confined  to  particular  sums  and  persons  named.  In  such 
cases,  the  question  has  arisen,  what  is  the  meaning  of  that? 
it  is  a  gift  to  the  college,  and  to  the  particular  objects. 
Suppose,  for  example,  the  bursars  are  to  have  10/.  a  year 
given  to  them ;  the  rents  have  increased  greatly ;  are  they 
not  to  take  any  increase,  in  the  like  proportion,  with  refer- 


CASES  IN  THE  HOUSE  OF  LORDS.  38 

enoe  to  the  original  gift,  with  the  body  of  the  college?  After        1854. 
a  considerable  straggle  with  the  Courts  below,  the  Court    Matob,  &c. 
of  Appeal  has,  in  every  instance,  confined  the  particular  southmouton 
ofajeets  to  the  sums  specifically  given,  and  left  the  bulk  of        J^ 
the  pn>perty  with  the  fiill  increase  to  the  body  to  whom  no    Attobnxt- 
putiailar  sum  was  given.    So  that  in  all  these  cases,  there     ^^"^^ 
bdng  DO  gift  of  the  residue,  as  residue,  but  only  a  gift  of 
die  property  to  the  body,  the  whole  residue  has  been  held 
to  Testy  however  laige  it  has  become,  in  the  college,  for 
example,  and  mthout  any  right  to  any  increase  on  the  part 
of  the  particular  objects  of  the  bounty  of  the  testator. 

I  asked  the  learned  Counsel  who  was  addressing  the 
House  on  the  part  of  the  Respondent,  what  would  be  the 
onseqaence,  in  this  case,  if  there  was  no  gift  of  the  resi- 
due? He  endeavoured  to  make  out  that,  in  that  case, 
ihat  would  be,  of  course,  the  same  consequence.  But  the 
cases  clearly  establish  that  if,  in  this  case,  there  had  been 
no  gift  of  the  residue — if  there  had  been  perfect  silence 
respecting  it,  the  Corporation  would  have  taken  the  whole 
of  the  property,  subject  to  the  particular  appropriation. 
That,  I  apprehend,  admits  of  no  doubt  Now,  [it  would 
be  very  singular  if,  in  the  case  I  put,  of  there  being  no 
gift  of  the  residue,  the  Corporation  would  have  taken  the 
inoeased  residue,  and  yet,  there  being  an  actual  gift  of  the 
Rsidae,  it  should  be  excluded  firom  anything  beyond  the 
ictoal  residue  at  the  time  of  the  testator's  wiU ;  for  then  it 
would  follow  that  that  which  was  expressed  to  be  given 
ninst  be  considered  to  have  excluded  the  Corporation  from 
that  which  would  have  been  given  to  it  by  implication 
without  any  expression. 

My  Lords,  I  asked  another  question,  which  appears  to 
ine  to  decide  this  case.  I  asked  whether  the  Respondents 
contended  that  if  there  was  a  deficiency  of  the  rental,  the 
^l  z  year  were  to  be  diminished  in  proportion  ?  and  the 

TOU  V.  c 
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1854.        learned  Counsel  was  necessarily  compelled  to  say,  "  Yes." 

Mayor,  &c    I  take  it  to  be  as  clear  as  any  proposition  in  law,  that, 

SouTii^  LTON  *^cc^^i>^  ^  ^^  authorities,  and  according  to  this  will,  the 

V.  40  Z.  a  year  never  would  have  abated  a  single  shilling,  while 

ATTomrsT-    ^^  rents  of  the  estate  produced  that  amount,  though  the 

G^aaAL      residue  might  have  been  nothing.    I  think  that  is  perfectly 

clear,  both  in  law,  and  from  the  intention  of  this  testator. 

Then,  the  party  who  is  to  bear  the  burthen  must  also  take 

the  benefit.    The  cases  have  decided  that  if  there  is  a 

deficiency,  these  particular  parties  are  not  to  bear  that 

deficiency. 

I  cannot  agree  that  the  filming  of  this  devise  is  not 
important,  as  regards  the  question  whether  it  is  a  condition 
or  a  trust.  This  is  a  case  in  which  a  particular  charge  is 
thrqwn  upon  the  property,  and  subject  to  that  charge  the 
property  is  actually  devised  to  the  Corporation.  Now,  if 
80,  and  all  the  beneficial  interest  has  not  been  disposed  of 
away  &om  the  Corporation,  and  no  intention  is  shown 
upon  the  face  of  the  will  to  dedicate  the  whole  to  charity, 
^t  is  quite  clear  that  the  Corporation  would  take  it,  subject 
only  to  the  paiticular  charges,  unless  there  is  some  express 
term  upon  the  face  of  the  will  to  show  an  intention  that  it 
shall  not  be  so  taken. 

There  has  been  a  little  mistake,  I  think,  as  regards  the 
form  of  this  will.  It  is  supposed  that  the  testator  spoke 
as  if  he  had  given  the  property  to  the  Corporation  and  to 
the  free  school.  He  spoke  of  no  such  thing ;  he  spoke 
of  the  property  that  he  had  given  to  each  ;  that  is,  he  has 
given  to  the  free  school  certain  charges  out  of  the  pro- 
perty ;  he  has  given  the  property,  subject  to  those  and 
other  charges,  to  the  Corporation.  Then  it  is  said  that 
these  gifts  are  not  to  the  Corporation,  but  to  the  Mayor 
individually,  and  to  the  highways ;  and  that  observation 
was  made  in  order  to  take  away  the  force  which  belongs 
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to  the  actual  devise  of  the  property  to  the  Corporation,        1864. 
salject  only  to  these  charges.    The  answer  to  that  is,  Uiat    Matob,  &e. 
the  testator  has  told  you,  over  and  over  again  in  this  will,  soutoiioliok 

that  he  ccMisiders  the  cift  of  the  residue  to  be  to  the  Cor*  «. 

The 
poiitioD.    The  Corporation  represents  the  town ;  and  one-     Anoiufsr- 

half  of  the  expenses  of  the  mayoralty  were  to  be  defrayed      OwtMAL 

out  of  the  surplus  given  by  the  testator  for  the  benefit  of 

the  Corporation,  thus  saving  the  Corporation  for  the  time 

being  half  the  expenses  of  the  mayoralty,  so  far  as  the  fimd 

thus  provided  would  go.     The  expense  of  the  repair  of  the 

nwds  would  necessarily  &11  upon  the  town,  as  represented 

hf  the  Corporation.   Therefore,  at  that  period,  in  point  of 

fact,  the  gifts  were  gifts  to  the  Corporation  in  the  sense  in 

irhicfa  the  Testator  speaks  of  them.     If  you  turn  to  the  will, 

to  ascertain  from  its  very  words  what  was  the  intention  of  this 

testator,  it  seems  to  me  to  be  perfectly  clear,  from  the 

hoguage  which  he  uses,  that  such  was  his  intention.   He  is 

speaking  of  the  trustees  of  the  school  which  he  had  estab- 

iidied;  and  he  directs  that  they  sliall  pay,  out  of  the  revenue 

of  the  estate,  certain  sums  for  renewals,  and  so  on.     They 

are  to  take  upon  themselves  the  trouble  of  doing  that;  and,  in 

fespect  of  doing  it,  he  gives  them  20  «•  a  year  each.   What 

do  you  find  afterwards  ?  that  when  he  has  given  the  estate 

to  the  Corporation,  the  Corporation  is  to  pay  those  sums  to 

the  trustees,  in  order  that  they  may  take  upon  themselves 

the  tremble  to  do  what  he  has  pointed  out ;  and  then,  after 

haTing  directed  these  payments  to  be  made  by  the  trustees 

of  the  school,  he  says,  ^'  And  for  the  defiraying  of  this 

chaige,  and  for  the  aforesaid  intent  and  purpose,  and  also 

to  the  further  uses  that  are  hereinafler  expressed,  I  do  give 

tod  bequeath  unto  the  Mayor  and  Aldermen  of  the  borough 

^  SouthmoUon/*  on  condition  that  they  shall  do  certain 

things.    I  cannot  therefore  treat  as  immaterial  the  form  of 

thiswiU. 

c2 
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}^'  I  do  not  at  all  deny  that  the  words  are  sufBcient  to 

Matob^  &o.   create  a  trust,  and  would  not  be  construed  as  a  mere  con- 

of 

SouTHMOLTOK  ^ition  to  bc  taken  advantage  of  by  nobody  but  by  the 
J|^  heir-at-law.  It  is  not  a  strict  condition  in  law,  but  it 
ATTOBHKt-  amounts  to  this ;  ''  I  devise  this  estate  to  you,  the  Corpo- 
andothanb  ^^^^f  ^'^^  ever,  enfeoffing  you  therewith  for  your  own 
purposes,  subject  to  the  charges  that  I  have  imposed  upon 
it,  and  subject  to  the  provision  that  I  afterwards  make." 
And  then  he  gives  certain  specific  sums,  and  gives  them 
in  such  a  way  that  it  would  be  impossible,  at  any  period, 
under  any  state  of  the  law,  for  the  Corporation  ever 
to  resist  making  those  payments  in  full  while  the  rents 
were  sufficient  to  answer  them,  or  if  the  rents  fell  below 
them,  the  Corporation  must  have  apportioned  them  accord- 
ingly, and  must  have  made  the  payments  in  priority  to 
anything  else.  The  Mayor  and  Aldermen  never  could  have 
retained  a  single  shilling  for  themselves  whilst  any  of  these 
payments  were  unsatisfied.  The  gift  is  to  the  Corporation 
out  and  out,  as  a  corporation,  subject  to  those  particular 
charges.  If,  therefore,  there  had  not  been  a  word  said 
about  surplus,  I  should  hold  it  impossible  to  argue  with  any 
hope  of  success,  that  the  Corporation  would  not  have  taken 
the  whole  property,  subject  to  these  charges. 

The  testator,  naturally  enough,  had  a  fancy  for  endea- 
vouring to  see  how  he  had  disposed  of  his  funds.  He  puts 
them  down,  and  then  he  comes  to  the  fractions  which  it  is 
necessary  for  him  to  set  out,  in  order  to  enable  him  to 
balance  his  account.  But  does  he  show  by  that  an  inten- 
tion, if  there  should  be  fany  increase  of  the  rents,  to  take 
from  the  Mayor  and  Aldermen  that  which  he  has  already 
given  to  them  ?  No.  He  has  given  to  them  the  whole 
estate,  not  on  any  trust,  but  upon  the  particular  condition 
that  they  shall  pay  those  particular  charges!  He  says  that 
they  are  to  have  the  surplus  or  residue  after  these  dis- 
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bursements.    He  does  not  speak  of  the  Mayor  and  Cor-        ^^* 


poration  as  devisees  jointly  with  others.  We  are  told  that  Mayor,  &c. 
they  are  all  joint  devisees,  joint  legatees,  if  you  like  to  call  Southmoltow 
them  so.    That  aigoment  amounts  to  nothing.    The  ai^-  *^* 

ment  is^  that  the  sum  of  40  /.  a  year,  for  example,  repre-  Attornsy* 
aents  a  given  portion  of  the  estate  itself,  whatever  it  may  a^do^re. 
produce.  Is  that  the  way  in  which  you  use  the  expression 
disbursements  ?  How  does  any  man  treat  his  own  estate 
in  preparing  his  will?  He  puts  down  on  one  side  his  means, 
and  on  the  other  his  legacies.  This  testator  thus  put  down 
the  expenses  to  which  the  Corporation  is  Uable.  Of  course 
payments  had  to  be  made,  but  that  is  not  the  language  in 
which  a  man  speaks  of  charges  which  he  means  to  represent 
as  a  portion  of  the  estate  itself. 

If  you  look  at  the  case  of  The  A  ttomey- General  v. 
The  Drt^er^  Company  (m),  taking  it  for  granted  that  that 
case  was  properly  decided,  by  doling  out  the  exact  amount 
of  rent,  you  do,  in  effect,  dispose  of  the  whole  rent  in 
those  particular  proportions,  whatever  the  rent  may  be. 
And  as  I  before  observed,  if  the  amount  is  to  be  increased 
in  the  one  case,  so  the  amount  must  be  decreased,  if  there 
ahoold  be  any  occasion  for  it.  Here  it  is  not  a  question  of 
indnsion,  it  is  a  question  of  exclusion.  We  are  asked  to 
exchde  the  Corporation.  What  is  the  ground  for  that  ? 
The  testator  says  that  he  gives  the  Mayor  and  Corporation, 
after  these  disbursements,  all  the  overplus,  which  he  com- 
putes at  that  time  to  amount  to  about  60  /.  a  year.  Can 
anything  be  more  clear  than  that  he  speaks  of  that  sum, 
not  with  the  view  of  preventing  them  taking  whatever  may 
be  the  amount,  but  to  show  what  the  then  benefit  was. 
I  do  not  know  how  the  words  are  to  be  got  rid  of  at  the 
end,  where  he  stales,  '^  whatever  the  balance  may  be,  be  it 

(m)  4  Bear.  67. 
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more  or  less.^   Why  am  I  to  exclude  those  words  if  they  are 
necessary ;  or,  why  am  I  to  suppose  that  those  words  are 
ambiguous?  We  are  told  that  the  balance  is  to  be  regulated 
by  the  amount  of  charges  upon  a  given  sum  mentioned. 
I,  of  course,  understand  how  this  argument  is  put,  but  I 
do  not  understand  the  weight  of  it    We  all  understand 
the  application  of  the  Thetford  School  case,  and  we  know 
how  it  would  operate,  but  if  you  come  to  an  uncertain  and 
necessarily   fluctuating   overplus,  given  qu&  surplus,  the 
question  in  the  result  would  come  to  this :  Is  this  surplus, 
if  necessary  to  be  given  at  all,  given  qud  surplus  ?    Or  is 
it  given  as  so  much  money,  as  representing  a  given  portion 
of  the  estate,  with  reference  to  the  other  sums  ?    It  is  per- 
fectly clear  that  here  it  was  given  qud  surplus.     It  repre- 
sented the  surplus  at  that  time,  and  whatever  is  surplus  at 
one  time  is  surplus  in  all  time ;  and  therefore  nothing  is 
taken  from  the  Mayor  and  Aldermen  by  those  particular 
gifts.    They  already  had  the  surplus.     It  was  necessary  to 
exclude  them  by  some  clear  expression.     So  far  from  being 
excluded,  I  am  satisfied  that  no  such  thing  was  intended  ; 
every  single  passage  satisfies  me  that  they  were  intended 
to  be  included  by  the  testator.    And   therefore   I   very 
cordially  concur  with  both  my  noble  and  learned  friends 
in  the  conclusion  at  which  they  have  arrived. 

With  regard  to  the  costs,  I  likewise  entirely  agree.  I 
think  that  this  is  one  of  those  cases  that*  ought  not  to  be 
encouraged.  Here  is  a  case  in  which,  for  a  century  and 
a  half,  there  has  been  no  attempt  to  disturb  an  existing 
arrangement ;  yet  there  has  been  plenty  of  opportunity  to 
impeach  it  This  case  was  brought  before  the  Charity 
Commissioners  La  1823,  and  then  no  question  was  raised, 
but  everything  was  thought  right  and  proper.  There  was 
another  commission  at  a  much  later  date,  which  was  in- 
tended to  wind  up  these  cases.    No  complaint  was  brought 
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cases  which  were  at  one  time  a  disgrace  to  the  law^  and    Mayor,  &c. 

which  I  did  hope  were  entirely  at  an  end.     I  am  sorry  to  soutmolton 

see  an  attempt  made  to  revive  them.     It  would  have  been  «• 

right  enough  to  have  an  inquiry  if  the  case  had  been  made     Attorney* 

out  according  to  the  decree  below,  but  that  failing,  there      ^/^ff^^ 

is  no  ground  whatever,  in  my  opinion,  for  your  Lordships 

to  make  any  of  the  inquiries  or  directions  which  have  been 

fionght  for.     Still,  however,  I  think  that  the  costs  should 

not  be  given  against  this  relator  beyond  the  hearing,  and 

for  this  reason  simply,  and  for  no  other,  that  the  learned 

Judge   having  directed  these  inquiries,  and  this    relator 

having  proceeded  upon  that  direction,  it  would  be  hard 

upon  him  to  pay  for  doing  what  was  actually  adjudged 

to  be  done.     I  therefore  think  that  there  should  be  no 

costs  subsequent  to  the  hearing,  but  that  there  should  be 

costs  up  to  the  hearing;  and  I  do  trust  that  this  will  be  the 

last  case  in  which  an  attempt  of  this  kind  wiU  be  made. 

Decree  reversed,  with*  a  declaration,  and  remit. 

It  is  afterwards  ordered,  that  the  Decree  of  the  26th  of 
July  1851,  be  reversed;  th^t  the  Information  filed  by 
Her  Majesty's  Attomey-Generaly  at  the  relation  of  James 
Miles,  ought  to  have  been  dismissed,  with  costs  up  to  the 
hearing  of  the  cause  in  the  Court  below ;  and  that  the 
cause  be  remitted  back  to  the  Court  of  Chancery,  to 
proceed  in  the  matter  as  shall  be  just,  and  consistent  with 
this  Declaration  and  Judgment. 

Lords'  Journals,  2  May  1864. 
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John  Wright  Hbnniker  Wilson       -  Appellant. 

Mary    Wright    Hennikbr    Wilson,1^       n^enta 
N*  Wetherell  and  W.  C.  Foster    .j  "^^ 

A  sun  for  nullity  of  mairiage  had  been  institnted  by  the  wife 
against  her  husband  ;  an  arrangement  for  a  deed  of  separation  wds 
proposed,  in  order  to  stop  it.  An  agreement  was  entered  into  by 
which  the  property  of  the  parties  was  regulated,  and  by  which 
their  conduct  in  relation  to  each  other  was  to  be  guided.  One  of 
the  articles  of  this  agreement  stipulated  that  the  husband  should 
*^  permit  the  vnte  to  lire  separate  and  apart  from  him,  as  if  she  were 
unmarried,  without  any  molestation,  interference,  or  annoyance 
whatsoever  by,  or  on  the  part  of,"  the  husband.  By  another 
article,  it  was  declared  that  if  he  performed  the  covenants,  &c., 
'*he,  his  heirs,  executon,  &c.,  and  their  estates  and  efiects,  shall  be 
indemnified  from  all  the  present  debts  and  liabilities  of  the  said 
iTo^ft"  (the  husband),  *'by  the  joint  and  several  covenant  of"  the 
trustees  for  the  wife.  A  deed  was  to  be  drawn  up  in  conformity 
with  these  articles,  and  on  mutual  execution  of  the  deed  the  suit 
for  nullity  was  to  be  withdrawn.  On  a  Bill  by  the  wife  to  compel 
tha  husband  specifically  to  perform  this  agreement,  the  Fice- 
Chaneellor  made  an  order  referring  it  to  the  Master  to  approve  of 
a  proper  deed  to  carry  its  provisions  into  effect.  This  order  was 
confirmed  oi)  appeal  to  thb  House.  Fending  the  appeal,  the 
Blaster  approved  of  a  deed  containing  a  covenant  by  the  husband 
not  to  institute  any  suit  in  the  Ecclesiastical  Court  for  restitution 
of  conjugal  rights,  and  anothej  in  which  the  trustees  of  the  wife 
agreed  to  indemnify  the  husband  *^  against  the  present  and  future 
debts  of  Maty**  the  wife.  Exceptions  to  this  deed  taken  by  the 
husband  were  overruled  by  the  Vice-ChameeiUor^  whose  decision  was 
afiirmed  by  the  Lord  Chancellor  i 

HsLD  that,  after  a  previous  judgment  of  this  House  affirming  the 
order  which  referred  the  agreement  to  the  Master  as  the  basis  for 
a  deed  of  separation  between  these  parties,  the  subsequent  order 
approving  of  the  deed  as  drawn  by  the  Master  must  be  sup- 
ported. 

But  qvuBre^  Whether  as  a  rule  of  equity  the  Court  could  enforce  by 
injunction  a  stipulation  to  live  separate,  or  not  to  bring  a  suit  for 
restitution  of  conjugal  rights,  though  undoubtedly  it  could  enforce 
stipulations  as  to  an  arrangement  of  property,  and  as  to  forbearance 
from  personal  molestation? 
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fliLD  also  tliat  the  Court  was  folly  at  liberty  to  examine  the  articles 
of  agreement,  and  on  finding  in  them  a  stipulation  as  to  payment 
of  dehti^  inoonnstent  with  the  rest  of  the  artidesy  and  insensible 
or  absurd,  to  authorise  the  introduction  into  the  deed  of  a  covenant 
which  would  cany  into  effect  the  real  intentions  of  the  parties. 

A  dedaion  of  this  House  when  once  pronounced  in  a  particular  case 
n  eonchiaTe  in  that  case,  and  cannot  be  reversed  except  by  Act  of 
Finrliament ;  but  if  the  House  should  afterwards  be  of  opinion 
that  an  erroneous  principle  had  been  adopted  in  the  first  case, 
the  House  would  not  be  bound  in  any  other  to  adhere  to  such 
pdncqile. 

One  part  of  a  decree  was  held  to  be  suffidently  doubtful  .to  justify  an 
ippeal  against  it ;  but  as  to  another  part  of  the  same  decree,  the 
Appellant  having  sought  to  obtain  a  construction  of  articles  of 
agreement,  which  he  knew  not  to  be  justified  by  circumstances^ 
the  appeal,  being  dismissed,  was  dismissed  with  costs. 


186i. 
WnaoN 

9.  . 
WiMON 

and  others. 


This  was  an  appeal  against  a  decree  of  Lord  Chancellor 
CoUoiham,  made  in  July  1848,  by  which  two  orders  of 
the  Vice-ChanceUar  of  England,  made  on  the  1st  and  2d 
March  1847,  were  confirmed.  In  1839  a  marriage  had 
been  solemnised  between  the  Appellant  and  the  female 
Beqxmdent,  but  serious  differences  had  arisen  between 
them,  and  Mrs.  Wilson  had  instituted  a  suit  for  nuUity  of 
narrii^  It  was  desired  to  put  a  stop  to  that  suit,  and 
in  Jme  1843  articles  of  agreement  were  drawn  up  for  a 
sqiartttion*  iV.  WethereU  and  W.  C,  Foster  were  to  act 
» trustees  for  Mrs.  Wilson.  The  fiacts  of  the  case  and  the 
proTisiiHis  of  the  agreement  have  already  been  fully  stated 
in  the  report  of  a  former  appeal,  when  the  authority  of  the 
Court  of  Chancery  to  direct  the  Master  to  approve  of  a 
deed  for  carrying  the  agreement  for  separation  into  effect, 
vas  the  sole  question  presented  to  the  House  (a).  It  will 
only  be  necessary  now  ^o  set  forth  some  of  the  provisions 
of  the  i^eement     By  the  first  article  it  was  agreed  that 


(a)  1  H.  L.  Cas.  638. 
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the  said  ''  John  W.  H.  Wilson  shall  at  all  times  hereafter 
permit  the  said  Mary  W.  JET.  Wilson  to  live  separate  and 
apart  from  him,  at  such  place  and  in  such  maimer  as  she 
shall  think  fit,  and  as  if  she  were  unmarried,  without  any 
molestation,  interference,  or  annoyance  whatsoever,  hy  or 
on  the  part  of  him  the  said  John  W.  H.  WilsonJ^    The 
sixth  provided  that  all  rents,  disbursements,  &c.,  relative 
to  the  estate  where  the  Appellant  had  resided,  should  be 
paid  by  him,  and  all  charges  created  thereon  by  him,  up 
to  the  time  of  his   surrendering  possession  of  it  to  his 
wife,  should  be  satisfied  by  him  up  to  that  time.    The 
seventh  declared,  '^  That  if  and  so  long  as  the  said  John 
W,  H.  Wilson  shall  duly  observe  and  perform  the  cove- 
nants and  agreements  herein  contained,  all  the  outgoings, 
in  respect  of  the  said  several  estates  respectively,  and  all 
expenses  of  common  and  ordinary  repairs  and  insurance  of 
or  upon  the  same,  and  all  lessees'  covenants  in  respect  of 
the  said  leasehold  estate  respectively,  shall  from  and  after 
the  said  24th  day  of  June  instant  be  paid,  performed,  and 
satisfied  by  the  said  Mary  W.  H.  Wilson  during  her  life. 
And  that  he  the  said  John  W.  JET.  Wilson^  his  heirs,  exe- 
cutors, and  administrators,  and  his  and  their  estates  and 
effects,  shall  be  indemnified  therefrom,  and  from  all  the 
present  debts  and  liabilities  of  the  said  John   W.  H. 
Wilson^  by  the  joint  and  several  covenant  of  the  said 
N.  Wetherell9j\A  W.  C.  Foster;"  provided  that  if  during 
her  life  any  repairs  beyond  conmion  and  ordinary  repairs 
should  be  required  under  lessees'  covenants,  the  amount  of 
such  expenses  should  not  be  exclusively  borne  by  her,  but 
should  be  raised  by  the  Tnistees  by  mortgage,  and  provi- 
sion made  for  paying  off  the  same.     The  eighth  declared 
that  "  if  and  so  long  as  the  said  John  W.  H.  IVilson  shall 
duly  observe  and  perform  the  covenants  herein  contained, 
a  clear  annuity  of  1,000/.,  charged  on  Mrs.  TFibon's  estates 
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,  should  be  paid  to  him."    The  ninth  article 
directed  **  that  a  proper  deed  for  effectuating  the  object  of 
these  presents,  and  containing  all  such  covenants,  &^ee- 
mentSy  clauses,  and  provisions  as  shall  be  deemed  expc 
dient  for  that  purpose,"  should  be  forthwith  executed. 
And  the  eleventh  and  last  declared  ''that  upon  the  execution 
of  tbese  presents  by  the  said  John  W.  H.  Wikan  the  pro- 
ceedii^  which  have  been  instituted  i^ainst  him  in  the 
Ecdesiastical  Court  by  the  said  Mary  W.  H.  Wilson  shall 
be  suspended,  and  the  upon  execution  of  the  deed,  to  be 
so  prepared  as  aforesaid,  shall  be  put  an  end  to  and  with« 
drawn,   but,    nevertheless,   without   prejudice"   to    Mrs. 
WUttm^s  right  to  institute  any  other  proceedings  against 
hbn  in  case  he  should  make  default  in  the  performance  of 
any  of  the  covenants,  &c.    These  articles  were  executed  by 
the  Appellant  on  the  2d  June  1843,  but  delays  were  inter- 
posed by  him  as  to  delivering  up  the  house;  and  in  August 
1843  Mrs.  Wihon  filed  a  bill  to  enforce  specific  perform- 
ance of  the  articles,  in  which  bill  she  stated,  among  other 
things,  that  the  word  John  had  by  a  clerical  error  been 
mtroduced   into  the  indemnity  clause  contained  in  the 
seventh  article ;  that  the  stipulation  in  that  article  was  to 
indemnify  the  Appellant  against  his  wife's  debts,  and  not 
against  his  own,  and  that  the  deed  had  been  properly 
drawn  according  to  that  intention,  with  the  covenant  in 
the  nsual  form.    The  Appellant  put  in  an  answer  denying 
the  allegations  in  the  bill,  and,  among  others,  denying 
that  there  had  been  any  clerical  error  in  drawing  out  the 
vtides  of  agreement.    The  Appellant  also  filed  a  cross  bill^ 
praying  that  the  articles  of  agreement  might  be  ordered  to 
be  delivered  up  to  be  cancelled,  as  obtained  fix)m  him  by 
intimidation  and  duress.     The   Respondent  put   in  her 
answer  to  this  cross  bill. 
The  causes  came  oh  together  in  February  1845,  before  the 
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Vke-ChanceUor  of  England^  who  pronounced  a  decree  (i), 
referring  it  to  the  Master  to  settle  and  approve  a  proper 
deed  for  carrying  into  effect  the  articles  of  separation,  and 
the  Master  was  ordered  to  insert  a  joint  and  several  cove- 
nant by  the  trustees  for  Mrs.  Wilson,  to  indenmify  the 
Appellant  against  all  her  debts  and  liabiUties  after  the 
1st  of  June  1843.  And  it  was  ordered  that  an  injunction 
be  awarded  to  restrain  the  Appellant,  until  the  execution  of 
the  deed,  from  taking  any  proceedings  in  the  suit  instituted 
by  Mrs.  WiUon  in  the  Ecclesiastical  Court,  for  the  purpose 
of  compelling  her  to  proceed  in  the  same,  and  from  obtain- 
ing any  order  to  dismiss  the  same ;  and  other  directions 
were  given,  which.it  is  not  material  here  to  mention.  This 
decree  was  made  the  subject  of  appeal  to  this  House, 
where,  in  May  1848,  it  was  affirmed  (c).  Pending  the 
appeal  the  Master  proceeded  under  the  decree,  and  in 
August  1846  reported  that  he  had  settled  the  draft  of  a 
proper  deed  of  conveyance  for  the  purpose  of  carrying  into 
effect  the  articles  of  separation,  and  had  inserted  a  cove- 
nant by  Wetherell  and  Foster^  to  indemnify  the  Appellant 
against  all  debts  and  liabiUties  of  Mary  Wright  Henniher 
Wilson^  which  existed  on  the  1st  day  oiJune  1843,  and  all 
subsequent  and  future  debts  and  liabilities  of  the  said  Mabt 
Wright  Henniher  Wilson.'*  The  draft  deed,  however,  con- 
tained a  covenant  by  Wetherell  and  Foster,  with  the  Appel- 
lant, John  W,  JET.  Wilson,  ^'at  all  times  thereafter  to  protect 
and  keep  indemnified  the  said  John  W.  jET.  Wilson,  his 
heirs,  &c.,  from  all  the  debts  and  liabilities  to  which  the 
said  John  W.  H.  Wilson  was  subject  or  liable  on  the  2d 
day  of  June  1843."  The  Respondents  excepted  to  the 
draft  deed  in  that  respect.  The  Appellant  excepted  to  the 
report,  first,  that  the  deed  contained  a  covenant  by  the 

(5)  14  Sim.  405.  where  the  proceedings  are  fully 

(c)  AnU,  1  U.  L.  Cas.  638,      stated. 
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A]^)eUant,  **  that  it  should  be  lawful  for  the  said  Mary  W. 
H.  Wilson  at  aU  times  hereafter  to  live  separate  and  apart 
from  the  said  John  W.  H.  Wiliony  in  such  and  the  same 
manner  in  all  respects  as  if  she  were  sole  and  unmarried, 
and  that  he,  the  said  John  W.  H.  WiUony  will  not  at  any 
time  hereafter  compel,  or  endeavour  to  compel,  the  said 
Martf  W.  H.  WiUon  to  cohabit  or  live  with  him  by  any 
ecclesiastical  censures  or  proceedings,  or  otherwise  how- 
loever,"  &c.  Second,  ^  That  this  passage,  if  not  struck  out 
of  the  draft,  ought  to  be  altered  or  made  to  correspond 
with  the  terms  of  the  first  of  the  articles  of  separation/' 
Sixth,  *^  That  the  draft  deed  contains  a  covenant  that  the 
said  Mary  W.  H.  Wihon  shall  not  hereafter  compel,  or 
endeavour  to  compel,  the  said  John  W.  H.  Wilson  to 
cohabit  or  live  with  her,"  &c.  The  other  exceptions  related 
to  the  arrangements  respecting  the  property,  or  were  mere 
matterB  of  form.  The  exception  taken  by  the  Respondents 
was,  on  hearing  before  the  Vtce-ChancelloTj  in  March 
1B47,  allowed,  and  those  taken  by  the  Appellant,  with  the 
exception  of  some  as  to  property  arrangements,  were  disal- 
lowed. The  orders  of  the  Vtce-Chancellor  were  taken  by 
appeal  before  Lord  Chancellor  Cottenltaniy  by  whom,  in 
Afy  1848,  they  were  aflirmed.  This  appeal  was  then 
brought. 

The  Appellant^  who  appeared  in  person,  i^logised  for 
feeling  himself  compelled  to  argue  his  own  case.  (He  was* 
directed  to  frame  his  argument  on  the  assumption  that  the 
farmer  decree,  as  affirmed  in  this  House,  could  not  be 
brought  into  question.)  The  Master  was  ordered  to  approve 
of  a  proper  deed  of  conveyance  for  the  purpose  of  carrying 
into  effect  the  articles  of  separation.  The  first  objection 
wasy  that  the  Master  had  not  obeyed  this  order,  but  had 
introduced  into  the  deed  a  covenant  not  warranted  by  those 
articles.     Lord  Cottenham  described  the  effect  of  the  judg- 
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ment  then  under  codBiderationy  when  he  said  (d),  *^  It  must 
be  observed  that  the  decree  appealed  from  does  not 
touch  the  question  of  separation."  In  the  deed  the 
Master  has  introduced  a  covenant,  absolutely  prohibiting 
the  Appellant  from  suing  in  the  Ecclesiastical  Court  for 
restitution  of  conjugal  rights.  A  Court  of  Equity  cannot 
execute  an  agreement  with  a  variation  introduced  by  parol, 
and  this  variation  is  not  warranted  by  the  articles. 

[Lord  Brcugham, — There  is  in  them  a  stipulation  to 
allow  the  wife  to  live  separate  and  apart,  free  from  all 
molestation.] 

[The  Lord  Chancellor, — The  deed  need  not  be  in  tlie 
very  words  of  the  articles.] 

But  here  it  goes  beyond  the  spirit  as  well  as  the  letter 
of  these  articles.  The  stipulation  is  merely  directed  to 
prevent  personal  annoyance,  but  does  not  even  in  the  most 
remote  manner  refer  to  the  Appellant's  proceeding  in  the 
Ecclesiastical  Court.  If  it  was  intended  to  effect  a  com- 
pulsory and  permanent  separation  of  husband  and  wife,  it 
is  illegal  at  common  law,  and  the  Court  of  Chancery  has  no 
power  to  enforce  it.  The  Ecclesiastical  Court  has  "  exclu- 
sive cognizance  of  such  a  matter,"  Legard  v.  Johnson  (e). 
The  judgment  of  this  House  assumed  that  there  had  been 
a  previous  separation,  and  that  the  separation  did  not  form 
any  part  of  the  consideration  for  the  deed,  and  on  that 
-assumption  the  judgment  of  the  House  must  be  taken  to 
have  proceeded.  Any  agreement  for  the  separation  of 
husband  and  wife  is  contrary  to  the  policy  of  the  law,  and 
no  Court  will  enforce  it  In  SuUivan^s  case  (/),  it  is 
shown  that  a  husband  may  always  in  law  demand  a  resti- 
tution of  conjugal  rights.     Whorewood  v.  Whorewood  {g\ 


{d)  1  H.  L.  Gas.  572. 
(e)  3  Yes.  S59. 
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(y)  1  Ch.  Cai.  250. 
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which  occurred  in  die  time  of  the  Commonwealth^  does 
not  contradict  that  proposition.  The  Court  of  Chancery, 
though  it  may  possess  the  power  to  enforce  performance 
of  articles  of  separation,  will  exercise  that  power  very 
cautiously.  It  will  not  interfere  to  prevent  either  party 
from  seeking,  by  lawful  means,  to  put  an  end  to  such 
articles:  Fletcher  v.  Fletcher  (A).  In  Head  v.  Head  (t), 
the  Court,  though  decreeing  payment  of  a  sum,  under 
articles,  for  the  past  maintenance  of  the  wife  during  sepa- 
ration, refused  to  decree  it  for  the  future,  because  the 
faisband  was  desirous  of  a  restitution  of  conjugal  rights. 
Lord  Hardwiehe  there  rejected  the  authority  of  Whore* 
wood  V.  WJiorewaodf  which  had  been  determined  during 
the  time  of  the  Commonwealth,  when  the  jurisdiction  of 
the  Ecclesiastical  Court  was  abolished.  In  Wilhes  v. 
WUkfi  (j)y  it  was  decided  that  the  Court  of  Chancery  will 
not  establish  an  agreement  between  a  man  and  his  wife  to 
lire  separate.  Guth  v.  Guth  (k),  and  Rodney  v.  Chambers  (/)» 
which  proceeded  on  an  opposite  principle,  may  now  be 
considered  overruled  by  Lord  Eldon,  in  8u  John  v.  St. 
John  (m),  and  by  this  House  in  Westmeath  v.  Westmeath  (n). 
It  is  admitted  th^t  Chancery  will  enforce  the  deed  as  to 
property,  Elworthy  v.  Bird  (o),  but  not  as  to  separation, 
and  that,  in  effect,  was  the  distinction  acted  on  in  this 
House  in  Wilson  v.  Wilson  (p)^  and  in  Chancery  in 
Wdlesley  v.  WeUesley  (q).  Stephens  v.  Olive  (r),  and 
Jones  V.  Waite  («),  proceeded  on  the  same  principle.    In 
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Evans  y.  Evans  {t\  Sir  W.  Scott  distinctly  declares  that 
the  Ecclesiastical  Courts  look  with  no  favour  on  sepa- 
rations ;  and  the  same  opinion  had  been  expressly  declared 
in  Beeby  v.  Beeby  (te).  Oughton  announces  everywhere 
the  same  disinclination  of  the  Ecclesiastical  Law  towards 
separation.  It  is  impossible,  therefore,  to  suppose  that  the 
Court  of  Chancery  would  exercise  its  jurisdiction  to  enforce 
that  which  is  alike  opposed  to  the  principles  of  the  common 
law,  and  to  the  principles  and  daily  practice  of  the  Eccle- 
siastical Law. 

The  only  case  that  can  really  be  said  \x}  resemble  the 
present  is  that  of  Ball  v.  Montgomery  (r),  where,  on  a  suit 
to  enforce  payment  of  money  under  articles  of  separation, 
the  Court  refused  evidence  of  an  intent  different  from  that 
which  appeared  on  the  face  of  the  deed.  The  conduct  of 
the  Master  in  this  case,  in  introducing  a  covenant  quite 
unwarranted  by  the  words  of  the  articles,  was  in  con- 
tradiction to  that  authority.  The  stipulation  in  the  articles 
not^to  molest  the  wife,  does  not  justify  the  introduction  of 
a  covenant  not  to  sue  in  the  Ecclesiastical  Court,  and  no 
Court  will  decree  its  specific  performance.  In  West- 
meath  v.  Westnuath  (w),  specific  perfopnance  of  articles 
of  separation  was  refiised.  How  is  performance  to  be 
enforced  here?  Is  it  to  be  done  by  injunction?  The 
Vtce-CbanceUar  could  not  have  intended  it  There  is  no 
precedent  for  such  a  proceeding ;  and  in  Fletcher  v. 
Fletcher  (op),  Mr.  Justice  Buller  said  that  he  never  heard 
of  such  a  mode  of  proceeding.  Hill  v.  Turner  (y)  is  no 
authority  for  it,  for  that  case  has  fjways  been  denied  to 
be  law.     In  Warrender  v.  Warrender  (z).  Lord  Brougham 


{t)  1  Hag.  Cons.  Bep.  85. 

(«)  Id.  143,  H. 
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expressly  dedared,  that  no  specific  performance  of  such 
covenants  could  be  decreed  by  any  Court;  that  they  were 
of  no  l^ai  yahie,  and  that  the  Consistorial  Courts  never 
regarded  them  as  of  any  avail  against  any  party.  The 
title  for  either  of  the  parties  to  demand  a  restitution  of 
coDJi^  rights  is  inalienable. 

There  is  nothing  on  the  (ace  of  the  articles  to  show  that 
there  has  been  any  clerical  error,  and  parol  evidence  to  set 
op  that  circunogtance  cannot  be  admitted :  Sugden,  Vendors 
and  Purchasers  (a),  Tvntetf  v.  Tinney  (b) ;  and  certainly 
the  plaintiff  in  a  suit  cannot  impeach  the  agreement  on 
which  he  proceeds :  Gassy,  Lord  Nugent  {c).  The  articles 
themselves  show  that  the  covenant  to  indemnify  the  hus- 
band must  have  been  to-  indemnify  him  against  his  own 
debts  up  to  that  time ;  a  covenant  exceedingly  proper  in 
itself,  and  which  was  a  reasonable  consideration  for  some 
of  the  stipulations  into  which  he  entered. 

[The  lord  ChanceUor.—WhBt  would  be  the  result  if  all 
the  husband's  debts  were  paid,  and  he  aflerwards  com- 
mitted a  breach  of  the  agreement?] 

That  is  not  the  point  now  to  be  considered.  In  this 
House  it  was  said  (£2),  '^  It  was  contended  that  there  was 
no  consideration  for  the  deed,  because  there  was  no  in- 
demnity against  the  wife's  debts,  but  only  against  those 
then  owing  by  the  husband.  That,  under  the  circum- 
stances, was  probably  a  more  valuable  indemnity  than  the 
other  would  have  been."  The  decree  of  this  House  having 
been  made  on  that  form  of  the  agreement,  the  Court  of 
Chancery  had  no  jurisdiction  to  alter  it.  When,  therefore, 
the  Master  was  found  to  have  altered  the  agreement,  and 
to  have  substituted  a  covenant  to  indemnify  the  Appellant 
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against  his  wife's  debts,  instead  of  indemnifying  him 
against  his  own,  the  Vice-chancellor  ought  to  have  sent  the 
deed  back  to  tlie  Master,  to  be  settled  in  conformity  with 
the  articles  of  agreement. 

The  Solicitor-Genaral  (Sir  R.  Bethell)  and  Mr.  Giffard 
appeared  for  the  Respondents,  but  were  not  called  on* 


The  Lord  Chancellor : 

This  case  has  been  argued,  not  in  the  mode  in  which 
cases  are  ordinarily  argued,  by  Counsel,  but  by  the  Appel- 
lant himself;  but  the  few  obsenrations  that  I  feel  called  on 
to  make  to  your  Lordships,  I  think  it  is  fiedr  to  prefoce  by 
saying  that  I  cannot  feel  that  he  has  sustained  any  loss 
upon  that  ground.  That  may  be  attributed  partly  to  the 
circumstance,  that  the  Appellant  is  himself  a  gentleman  at  the 
Bar,  having  had  a  legal  education ;  but  I  think  at  all  events 
that  your  Lordships  must  feel  that  the  case  has  been  dis- 
tinctly and  iuDy  put  before  you.  In  truth  the  questions 
your  Lordships  are  called  upon  to  decide  are  two :  First, 
whether  or  not,  in  settling  this  deed  of  separation,  the 
Court  has  done  right  in  permitting  the  introduction  of  a 
covenant  restraining  the  Appellant,  among  other  things, 
from  suing  in  the  Ecclesiastical  Court  for  restitution  of 
conjugal  rights,  or  instituting  any  proceedings  in  that  Court 
Second,  whether  or  not  the  Court  has  done  right  in  sub- 
stituting a  covenant  to  mdemnify  the  Appellant  against  the 
debts  and  liabilities  of  his  wife,  instead  of  what  he  contends 
he  is  entitied  to,  namely,  a  covenant  to  indemnify  him,  if 
that  is  a  reasonable  expression,  against  his  own  debts. 

This  case  was  decided  first  by  the  late  Vice-Chancellor 
of  England f  and  afterwards  upon  appeal  by  Lord  Cottenham. 
If  I  had  any  reasonable  doubt  on  the  subject,  of  course  I 
should  have  felt  myself  called  on  to  hear  the  argument  out, 
and  then  to  deliberate  before  coming  to  a  conclusion.     But 


CASES  IN  THE  HOUSE  OF  LORDS. 


51 


I  confess,  when  the  matter  is  before  us,  as  it  is  now,  I  can 
see  no  reascHiable  doubt  at  all  upon  it. 

The  first  question  that  arises  is  on  a  contradiction  between 
a  passage  in  the  articles  of  agreement  and  a  covenant  in 
the  deed. — [His  Lordship  here  read  the  first  and  ninth 
articles  of  the  agreement ;  see  ante,  p.  41-42.]  A  Bill  being 
filed  to  have  these  articles  carried  into  execution,  a  very 
important  point  of  law  was  argued,  namely,  whether  the 
Coort  of  Chancery  could  or  ought  to  interfere  in  the  case 
of  articles  for  an  agreement  of  separation,  but  the  Court 
decided  in  the  first  instance,  and  ultimately  your  Lordships' 
concurred  in  the  decision  (e),  that  upon  authority,  and  upon 
princii^e,  the  Court  of  Chancery  might  compel  parties,  in 
porsoance  of  a  previous  agreement  between  them,  to 
execute  a  deed  for  separation,  valeat  quantum. 

That  having  been  so  decided,  then  came  the  question 
as  to  the  settling  of  the  deed ;  and  there  having  been  in 
the  articles  of  agreement  this  contract  on  the  part  of  the 
basband,  that  he  would  permit  his  wife  to  live  separate  and 
apart  firom  him,  without  any  molestation,  annoyance^  or 
interference  whatever,  and  that  there  should  be  a  proper 
deed,  with  all  proper  covenants  for  carrying  that  into  effect, 
eventually  the  deed  was  settled  in  this  form.— [His  Lord* 
ship  here  read  the  covenant,  prohibiting  the  Appellant  fit>m 
suing  in  the  Ecclenastical  Court ;  see  ante,  p.  44.] 

The  question  now  is,  whether  that  is  a  proper  and  legiti- 
mate mode  of  carrying  out  by  deed  the  previous  articles  of  • 
agreement  I  do  not  fed  the  slightest  hesitation  in  saying 
that  that  is  a  very  ordinary  mode,  and  is  given  as  the  mode 
m  the  books  of  precedents.  What  has  been  argued  for  by 
Mr.  Wilson  is,  that  he  did  not  stipulate  in  the  articles  of 
agreement  that  he  would  not  institute  a  suit  in  the  Eccle- 
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WiLsox      but  he  agreed  that  it  should  at  all  times  hereafter  be  lawful 

Wilson  ^^^  ^^  ^^^^  ^  ^^^  separate  and  apart  from  him  as  if  she 
and  others,  had  been  unmarried,  without  any  interference  whatever  on 
'his  part  I  beUeve  it  was  perfectly  unnecessary  to  insert 
this  covenant  not  to  sue  in  the  Ecclesiastical  Court,  be- 
t»U8e  I  beUeve  if  he  had  entered  into  a  covenant  in  the 
tjinMima  verba  of  the  agreement,  and  an  action  had  been 
4>rought  on  that  covenant,  and  with  an  averment  for  breach 
that  he  had  instituted  a  suit  in  the  Ecclesiastical  Oourt,  it 
would  have  been  a  breach  perfectly  well  assigned.  If  that 
is  not  so,  in  order  to  carry  into  execution  the  obvious 
intention  of  the  covenant,  it  is  quite  right  that  the  more 
extended  form  should  be  adopted,  that  that  which  has 
been  the  ordinary  form  in  deeds  should  be  adhered  to ;  and 
consequently  the  Master  has  adopted  that  form,  and  I 
conceive  therefore  that  there  is  not  the  slightest  ground  for 
complaint  as  to  what  has  been  so  done. 

With  regard  to  the  second  objection,  the  case  stands  on 
«  different  footing.  The  Master  has  introduced  a  covenant 
that  the  Trustees  shall  indemniiy  Mr.  fFt/son,  he  performing 
his  part  of  the  agreement,  against  afl  present  and  future 
<iebts  and  liabilities  of  his  wife.  Mr.  Wilson  says,  **  That 
is  not  what  I  was  entitled  to ;  if  I  am  entitled  to  that,  it  is 
only  because  the  parties  have  agreed  now,  at  the  hearing 
of  the  cause,  to  give  it  me.  What  I  was  entitled  to  was  a 
.  covenant  to  indemnify  me  agmnst  all  the  debts  that  I  owed 
-at  the  time  of  entering  into  those  articles;''  and  there 
appears  to  be  some  foundation  at  least  for  his  so  contending, 
because  undoubtedly  in  the  agreement  io  indemniiy,  the 
debts  and  liabilities  of  John  W.  H.  WiUon,  and  not  the  debts 
of  Mary  W.  H.  Wilson^  are  mentioned.  It  is,  however,  im- 
possible, on  the  evidence,  not  to  see  exactly  how  that  arose : 
in  truth,  it  was  a  mere  accident;  the  name  was  copied 
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wnn^y.  Perhaps  Mr.  Wilson  might  be  well  founded  in 
sayii^,  ^  I  know  nothing  of  that ;  that  ivas  an  error  before 
the  matter  was  submitted  to  me.''  So  thought  the  Vice 
Chamcdlor  of  England;  whether  r^htly  or  wrongly,  I  need 
not  discuss  now,  because,  on  the  hearing  of  the eauseorigi'- 
nally,  he  expressed  his  opinion  that  this  was  not  in  Ae  sense 
in  which  it  was  expressed  by  the  Plaintiffs,  a  clerical  errors 
that  is,  I  suppose,  he  meant  to  say  it  is  not  a  clerical  error 
as  between  Mr.  Wihon  and  the  other  party.  His  Honor 
at  that  tmie  thought  that  he  would  not  treat  this  as  a 
clerical  error  between  the  parties ;  but  eventually,  when  the 
Master  had  settled  the  draft,  his  Honor  came  to  the 
ooDchision  that  it  was  an  error  patent  on  the  face  of  the 
inatroment  itself.  I  have  clearly  come  \o  the  same  conclu- 
aion.  Whether  your  Lordships  could  have  seen  on  the 
fiMse  of  the  instrument  that  ^'  Marxf^  was  meant  instead  of 
**Jokn!*  oi*  merely  have  arrived  at  the  conclusion  that  it 
was  insensible  and  had  no  meaning,  it  is  needlesa  to  dis- 
cnaa,  because  the  parties  have  agreed  to  other  stipulations, 
which  show  that  the  deed  must  be  framed  upon  the  footing 
that  **  Mary''  shall  be  substituted  there  for  ''  John:'  The 
only  question  is,  whether,  on  the  true  construction  of  the 
articles,  you  can  safely  come  \o  the  conclusion  that  it  was 
not  so  intended.  I  say  that,  because  it  is  dear  that  in  the 
way  in  which  the  Appellant  proposes  to  read  the  dause 
it  is  insensible.  This  depends  upon  the  true  construction 
of  the  6tli  and  7th  clause  of  the  artides.  The  6th  clause 
atipolated— [His  Lordship  then  read  it  iS€e  ante,  p.  42.] 
This  is  a  distinct  stipulation,  that,  as  to  these  debts  and 
liabilities,  whatever  they  may  be  in  amount,  they  shall  alt 
he  paid  by  Mr.  Wibon.    That  is  very  intelligible. 

Then  comes  this  provision  in  the  7th  dause. — [His  Lord^ 
ahip  read  it.  See  ante,  p.  42.]  That  is,  up  to  a  certain 
time,  he  was  to  pay  all  these  charges,  and  after  that  time, 
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all  outgoings  respecting  the  estate  were  to  be  paid  by  Mrs. 
Wilson,  who  was  to  have  the  benefit  of  the  estate ;  and  he 
and  his  estates  were  to  be  indemnified  against  all  and  any 
of  these  charges.     Then  come  the  words,  '^  and  from  all 
the  present  debts  and  liabilities  of  the  said  John  Wright 
Henfdker  Wilson  ;^  against  these  he  is  to  be  indemnified 
by  the  covenant,  and  then  it  goes  on  to  provide  that^ 
*^  if  at  any  time  during  the  life  of  Mary  W.  H.  Wilson,  any 
expenses  shall  be  incurred  in  respect  of  any  repairs  other 
than  common  and  ordinary  repairs/'  they  are  to  be  pro- 
vided for  by  raising  the  money  by  mortgage  on  the  pro* 
perty.    But  Mr.  Wilson  says,  '^  According  to  the  true 
construction  of  the  agreement,  I  am  to  be  indemnified 
against  everything  I  owe,  or  in  respect  of  which  I  was 
liable  on  the  day  of  the  execution  of  these  articles,''  namely, 
the  1st  of  Jztne  1843 ;  because,  as  he  argues,  that  was  a 
good  ground  of  consideration  for  the  deed.    Now,  in  the 
first  place  the  observation  is — ^though  I  do  not  know  that 
that  is  a  safe  ground  always  to  act  upon — ^that  it  does 
seem  the  most  extraordinary  provision  that  one  ever  heard 
of  that,  blindfold,  the  Trustees  of  this  lady  should  cove* 
nant  to  pay  all  the  debts  due  by  the  husband,  without  any 
account  being  taken,  or  any  suggestion  what  was  their 
amount.    They- were  the  debts  of  a  gentleman  who  was  in 
hostility  to  some  extent  with  his  wife,  and  who  was,  as  he 
himself  admits,  very  largely  indebted,  and  indebted  to  an 
amount  the  extent  of  which  he  states  he  had  no  notion  of 
himself,  in  respect  of,  amongst  other  matters,  a  parlia- 
mentary election*     It  is  an  extremely  improbable  thing 
that  the  Trustees  should  make  such  an  agreement;  the 
consequence  might  be  that  these  gentlemen  might  have 
involved  themselves  in  irretrievable  and  hopeless  ruin,  for 
the  debts  might  have  amounted  to  100,000/.;  as  it  is, 
Mr.  Wilson  says  the  debts  did,  in  fact,  amount  to  between 
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12,000/.  and  13,000/.    It  is  a  very  odd  ihing  that  the 
jArties  should  undertake,  collaterally,  with  no  reference  to 
wbit  was  to  be  done  for  the  benefit  of  the  lady,  to  enter 
into  such  an  onerous  contract  as  that    Then  another  thiq^ 
tint  is  very  strange  is,  that  there  is  no  contract  in  the 
articles  to  do  that  which  is  very  natural  under  the  circam* 
stances,  and  is  the  constant  course  of  practice,  to  indemnify 
ilim  ;^ainst  the  future  debts  of  the  wife.    The  suggestion 
to  explain  both  these  difficulties  is,  that  ^^JoAn"  crept  in 
there  instead  of '' Jfory'';  that  it  ought  to  have  been  to 
indemnify  him,  not  against  his  own  debts,  but  against  all 
the  ixbtB  and  liabilities  of  his  wife;  and  I  think  that  that 
is  either  the  necessary  inference,  or,  if  not,  the  whole 
thing  is  insensible  and  irrational,  and,  consequently,  the 
articles  cannot  be  carried  into  effect  at  all ;  for,  observe 
the  repugnancy ;  there  is  a  positive  covenant  that  he  is  1U> 
pay  all  the  charges,  incumbrances,  debts,  liens,  whethei: 
legal  or  equitable,  and  all  expenses  of  keeping  up  the 
CBtaMishments,  &c.,  up  to  the  23d  o£June  inclusive.    How 
coold  that  be  if,  nevertheless,  in  the  very  next  sentence,  he 
is  to  be  indemnified  against  all  that  ?    Such  a  covenant 
would  be  nonsensical  and  irrational.     But,  further  than 
that,  what  is  the  meaning  of  saying  that  he  is  to  be  indem- 
nified against  all  his  present  debts,  so  long  as  he  continues 
to  perform  the  covenants  ?    That,  again,  is  unmeaning.   So 
kng  as  he  performs  the  covenants  he  shall  be  indemnified 
against  the  accruing  debts  of  his  wife ;  that  I  understand  ^ 
bat  that  as  long  as  in  future  he  continues  to  perform  the 
ooreoants,  he  shall  be  indemnified  against  his  own  actual 
existii^  personal  debts,  existing  at  that  moment,  has  no 
meaning;  because  when  once  those  debts  have  been  paid 
by  the  Trustees,  he  has  nothing  to  do  but  to  break  the 
covenants,  and  he  may  laugh  at  the  stipulation.    His 
covenant  was  to  let  the  wife  live  separate ;  and  as  soon  as 
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the  old  debts  are  paid,  if  that  is  the  meanii^  of  it,  there  is 
no  fiirther  performance  of  the  covenant  necessary ;  there  is 
nothing  further  to  be  done  in  his  favour,  and  the  whole 
covenant  therefore  becomes  perfectly  unintelligible.  But  I 
must  say  I  feel  great  force  in  what  was  pointed  out  by  his 
Honor  the  Vice-Chancellar  of  England  on  this  subject. 
I  do  not  say  we  are  to  look  always  for  accurate  gramn^ar 
in  the  very  loose  statements  in  deeds  of  this  sort,  but  I  do 
say  that  the  form  here  used  is  the  most  roundabout  way  of 
expressing  that  this  gentleman's  debts  were  to  be  paid  by 
the  Trustees;  for  the  language  runs  thus:  ''From  and 
afler  the  24th  day  of  June  be  duly  performed  and  satis- 
fied by  the  said  Mary  W.  H.  Wilson,  during  her  life ;  and 
that  he,  the  said  John  W.  H.  WiUon,  his  heirs,  executors, 
and  administrators,  and  his  and  their  estates  and  effects, 
shall  be  indemnified  therefirom  and  from  all''  his  present 
debts,  would  be  the  way  that  you  would  word  it ;  but  it 
is :  ''  And  from  all  the  present  debts  and  liabilities  of  the 
said  John  Wright  Henniher  WikanJ*  That  is  a  very 
roundabout  way  of  expressing  the  meaning  of  ''all  his 
debts  ^"  yet  that  would  have  been  the  way  the  parties 
would  have  expressed  it,  if  such  had  been  their  meaning. 

Then  another  thing  is  pointed  out  by  Lord  Cottenham, 
which  I  think  is  not  unworthy  of  attention,  that  this 
strange  provision  creeps  in  as  half-a-dozen  words,  in  the 
middle  of  a  proviso  which  has  entire  reference,  both  before 
and  after  it,  to  the  repair  of  the  estate  into  possession  of 
which  the  lady  was  then  to  enter. 

Taking  all  these  circumstances  into  consideration,  I  can- 
not have  the  least  doubt  that  one  of  two  results  must  be 
arrived  at,  each  of  which  is  sufficient  to  sustain  the 
decree ;  either  that  it  is  apparent  on  the  face  of  the  instru- 
ment, that  "  Mary  "  ought  to  have  been  written  for  "  John/* 
and  then  the  deed  does  carry  into  effect  the  true  meaning 
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of  the  artide,  or  if  not,  that  the  whole  thing  is  irrational 
and  insensible,  and  that  the  Court  could  not  act  on  it  at 
all,  except  for  the  consent  of  the  lady  and  her  trustees, 
that  it  shall  be  treated  as  something  entitling  him  to  the 
indemnity  he  has  had  secured  to  him. 

I  therefore  propose  to  your  Lordships  that  this  appeal 
shoold  be  dismissed. 


1854. 

WlLSOK 

Wilson 
and  others* 


Lord  Brougham: 
1  do  not  mean  to  offer  the  least  opposition  to  the 
motion  of  my  noble  and  learned  fnend,  that  this  appeal 
should  be  dismissed,  for  I  think  that  we  can  arrive  at  no 
other  conclusion.  But,besidesthegreat  regret  we  naturally 
fed  at  seeing  a  fiunily  dispute  ripen  into  a  contest  in  the 
Courts  of  Lamr  and  Courts  of  Equity,  and  ultimately  find  its 
way  here,  I  must  add,  that  I  also  lament  that  I  had  not  the 
fortune  to  be  present  when  this  case  was  decided  on  the 
hst  occasion  in  this  House,  in  the  year  1848,  on  the  motion 
of  my  noble  and  learned  firiend,  now  unhappily  no  more. 
1  had  heard  a  considerable  part  of  the  argument,  and  I 
certainly  should  not  have  been  prepared  as  then  advised, 
Slid  I  will  add  even  as  at  present  advised,  to  concur  in  that 
judgment  of  affirmance.  When  I  look  at  the  very  extra- 
ordiDary,  I  may  say  anomalous,  state  of  our  law  respecting 
the  important,  the  most  important,  relation  of  husband 
and  wifi^  whether  I  regard  that  law  as  administered  in 
Courts  of  Equity,  or  on  the  other  side  of  Westminster 
HaD,  or  in  the  Ecclesiastical  Courts,  or  even  here ;  for  this 
House  itself,  in  proceedings  to  dissolve  marriages,  has 
aasomed  very  much  of  a  judicial  character  (I  am  now 
speaking  of  the  past,  for  I  am  bound  by  the  decision  of 
your  Lordships'  House  in  1848);  but  when  I  look  at  the 
state  of  that  law,  and  recollect  the  decided  cases,  Ckam-^ 
ben  Y.  Cdu/fietd ;   Weedony.  TimbreU;  and  Chamberlain 
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T.  Broomjieidy  a  case  not  reported,  but  perhaps  the  most 
remarkable  of  the  whole,  and  which  I  venture  to  think 
would  not  now  be  held  to  be  law ;  but  recollecting  those 
cases,  and  the  case  of  Wetimeath  ▼•  Wesimeathf  not  to 
refer  to  others,  I  should  have  found  the  greatest  difficulty 
in  concurring  with  that  decision.  Nor  would  that  difficulty 
have  been  much  lessened,  though  I  had  found,  as  I  do  find, 
(and  I  have  not  the  least  doubt  that  it  is  so),  that  the  cove- 
nant which  has  been  added  here  to  restrain  the  party  from 
proceeding  in  the  Ecclesiastical  Courts  is  a  covenant  ordi- 
narily added  in  such  deeds  of  separation.  The  addition  of 
that  covenant  would  not  in  the  slightest  degree  have 
lessened  the  repugnance  with  which  I  should  have  felt 
bound  to  accede  to  the  judgment  of  affirmance  moved  by 
my  late  noble  and  learned  friend. 

But,  my  Lords,  suppose  I  had  continued  irreconcilably 
adverse  to  that  judgment,  we  then  should  have  been  in  this 
position :  that  no  other  result  could  have  been  arrived  at 
than  was  actually  arrived  at,  for  that  was  a  judgment  of 
affirmance  of  the  decree  in  the  Court  below ;  and  suppose 
my  noble  and  learned  friend  and  I  had  irreconcilably 
differed,  the  result  of  that  would  neither  have  been  more 
nor  less  than  this :  that  in  the  ordinary  course  of  your 
Lordships'  proceedings  the  decree  could  not  have  been 
altered,  and  therefore  must  have  stood  as  affirmed.  But 
the  decree  has  been  made ;  the  judgment  of  your  Lord- 
ships' House  has  been  pronounced ;  so  that  I  bow,  as  I  am 
bound  to  do,  to  it,  and  that  without  any  kind  of  hesitation. 
I  now  cheerfully  adopt  that  decision,  which  as  it  stands 
makes  the  law,  as  now  it  is,  upon  this  important  question. 

My  Lords,  that  being  the  case,  there  is  no  doubt  what- 
ever that  the  present  appeal  must  be  dismissed.  It  flows 
from  that  decree^  both  upon  the  first  point,  namely,  the 
adjection  of  the  covenant  to  tie  up  and  restrain  the  party 
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from  proceeding  in  the  Ecclesiastical  Conrty  and  npon  the 
other  point  of  the  clerical  error.  I  cannot  but  feel  strongly 
the  argument  used  by  my  noble  and  learned  friend  as  to 
the  frame  of  that  coyenant,  for,  if  the  party  is  to  be  in- 
demnified against  all  his  own  debts  due  by  him  at  that 
moment,  there  is  no  common  sense  in  the  arrangement ; 
the  condition  that  precedes  clearly  is  not  rational.  If  and 
60  long  as  the  party  shall  do  so-and-so,  then  he  shall  be 
indenmified*- against  what?  Against  any  new  debts, 
against  any  interest  accruing  due  and  owing  on  his  former 
debts?  No  such  thing,  but  against  all  his  debts  due  eo 
mUuUif  due  at  that  very  day.  I  do  not  consider  that  it 
tt  possible  to  entertain  the  least  doubt  on  the  construction- 
of  thb  agreement. 

On  the  whole,  therefore,  I  agree  with  my  noUe  and 
learaed  friend  (that  is,  because  of  the  former  decree  of 
this  House)  as  to  the  covenant  relatii^  to  the  suit  in  the 
Ecdenastical  Court,  and  upon  the  other  ground  as  to  the 
deiical  error,  that  this  appeal  must  be  dismissed. 


1854. 
WiLsoir 

WlLSOlf 

and  others. 


Lord  St.  Leomtrds: 
My  Lords,  I  am  not  at  all  surprised  that  this  case 
has  come  a  second  time  by  appeal  before  your  Lord- 
daps'  House;  for  certainly,  though  I  consider  the  law 
perfectly  well  settled  as  regards  deeds  of  separation,  there 
were  drcumstances  in  this  case  which  might  well  justify 
ooosiderable  doubt  as  to  what  had  passed  in  the  Court 
bdow  and  in  this  House.  As  regards  the  point  of  law, 
1  think  there  ought  to  be  no  doubt,  and  can  be  no 
doubt  now  entertained,  as  to  how  that  stands.  It  is 
perfectly  and  clearly  settled,  and  now  only  to  be  reversed 
by  Act  of  Parliament,  that  deeds  of  separation  may,  and 
mast,  if  they  are  properly  framed,  be  carried  into  execution 
hy  the  Courts  of  this  country.    There  is  no  question  at  all 
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about  that.  There  was  a  sentence  quoted  by  the  Appellant, 
from  the  judgment  delivered  by  Lord  Cottenkam  in  this 
House,  that  a  separation  could  not  be  enforced,  by  which 
an  inference  was  attempted  to  be  drawn  that  deeds  of 
separation  could  not  be  enforced.  That  very  sentence  was 
cited  to  the  noble  Lord  on  a  subsequent  occasion  in  his 
own  Court,  and  he  said  that  the  construction  attempted  to 
be  put  upon  it  was  not  the  sense  in  which  he  used  the 
words,  and  it  is  perfectly  clear  that  it  was  not.  I  only 
mention  it  in  consequence  of  what  has  fallen  from  my  noble 
and  learned  friend  who  has  preceded  me,  because  it  must 
not  be  doubted  that  the  law  of  this  country  is  that  deeds 
of  separation  are  vaUd  and  will  be  carried  into  execution. 

Now  the  objection  here  is  twofold,  as  I  understand  it 
from  the  Appellant ;  he  doubts  whether  or  not  the  Fice- 
Chancellor  meant  to  carry  it  into  execution  with  regard  to 
separation.  That  is  his  argument  in  the  first  place ;  and  if 
the  Viee-ChanceUor  did,  by  the  decree,  mean  that,  then  he 
says  that  the  covenant  would  be  carried  fiirther  than  he 
has  contracted  for.  Now  there  can  be  no  doubt  about 
what  the  meaning  of  the  decree  was,  because  the  decree 
goes  fiirther  than  any  decree  ever  did  before ;  and  I  am  by 
no  means  prepared  to  say,  that  that  portion  of  the  decree 
could  have  been  maintained,  if  the  attention  of  the  House 
had  been  directed  to  it  at  the  time  of  the  former  argument. 
There  is  an  actual  injunction  on  the  iace  of  the  decree 
against  the  Appellant  proceeding  in  the  cause  for  nullity, 
so  as  to  force  on  what  might  be  ultimately  a  decree  for  the 
restitution  of  conjugal  rights,  until  the  deed  was  executed. 
No  doubt  that  was  part  of  the  contract;  but  the  question 
is  this,  and  a  very  grave  question,  whether  a  Court  ot 
Equity  could  or  ought  to  have  the  power  to  grant  such  an 
injunction.  A  Court  of  Equity  has  gone  to  this  extent :  a 
deed  of  separation  we  will  execute,  and  you  may  separate  \ 
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and  if  there  be  a  consideration  for  property,  which  is  agreed         }^^ 

to  be  s^ed  upon  the  separation,  we  will  enforce  that;       Wilsoh 

that  one  understands.    The  difficulty  arising  is  that  which      Wiuox 

bas  been  alluded  to  by  my  noble  and  learned  fiiend,  and    ^'^  others. 

which  everybody  must  feel,  and  which  has  been  aigned 

▼ay  well  by  the  Appellant  at  the  Bar;  and  I  will  take  this 

opportunity  of  sayii^  it  was  not  necessaiy  for  him  to  make 

any  apcdogy  for  his  case  has  suffered  no  loss  at  all  by  his 

aigning  it  himself;  he  has  argued  it  exceedingly  well, 

and  miaaed  no  point;  but  the  difficulty  no  doubt  is  this, 

that  it  does  seem  anomalous  that  if  a  Court  of  Equity 

colbroeB  the  Altering  into  a  covenant,  it  cannot  aftei^ 

vards  enSarce  the  performance  of  that  covenant.    For  it 

doea  sot  at   all  follow,   because  the  Court  of  Equity 

eompds  the  Appellant  in  this  case  to  enter  into  a  covenant 

that  he  will  not,  by  the  force  of  ecclesiastical  censures, 

tompel  restitution  of  his  conjugal  rights,  that  the  Court 

would  enjoin  hun  from  breaking  that  covenant  which  he 

has  entered  into;  the  Court,  I  i^prehend,  would  leave 

him  to  answer  any  action  that  might  be  brought  for 

damages  upon  the  covenant.     What  amount  would  be 

ncovered  would  be  another  question.   But,  in  point  of  fiict, 

diis  decree  did  contain  an  injunction  against  proceeding  in 

the  actual  suit  for  nullity  in  the  Ecclesiastical  Court,  and 

that  decree  has,  in  point  of  fiict,  been  affirmed  by  this 

House,  with  everything  upon  the  fiu»  of  it;  and  therefore 

that  wiU  introduce,  at  some  subsequent  period,  a  difficulty 

with  which  it  may  be  found  rather  embarrassing  to  cope. 

However,  we  are  not  now  called  onto  consider  the  question 

of  enterii^  into  the  agreement  because,  upon  settled  autho- 

cities,  it  is  perfectly  clear  that  the  agreement  would  be 

executed ;   it  is  too  late  to  doubt  that     It  is  a  settled 

point  of  law,  that  a  contract  for  sepaliation  is  a  valid  contract. 


€2 


CASES  IN  THE  HOUSE  OF  LORDS. 


1854. 

WiLBOK 

WiLBOM 

and  othen. 


and  the  agreement  to  enter  into  a  covenant  not  to  molest 
the  wife,  and  to  allow  her  to  live  as  ^^feme  sole^  is  a  perfectly 
legal  covenant^  and  would  be,  and  ought  to  be^  as  it  has 
been,  enforced  by  the  Court 

Then  the  argument  is  of  this  nature,  that  Mr.  WUsm 
only  covenanted  that  he  would  allow  his  wife  to  live  as  a 
feme  sole,  without  any  molestation  or  interruption ;  and  that 
in  the  deed  that  stipulation  has  been  converted  into  one  of 
an  entirely  different  kind.    But  then  I  take  the  point  to  be 
perfectly  clear,  that  the  short  covenant  in  the  contract  for 
separation,  which  was  to  be  carried  into  execution  by  a 
formal  deed,  did  contain  within  itself  everything  which  is 
contained  in  the  extended  covenant  introduced  into  the 
deed.     The  Appellant  cannot  imagine  that  if  he  had 
entered  into  a  covenant  in  precisely  the  terms  of  the 
contract,  he  could  have  gone  into  the  Ecclesiastical  Court 
for  a  restitution  of  conjugal  rights,  without  breaking  that 
covenant    Would  not  that  be  a  breach  of  his  covenant, 
that  he  would  allow  her  to  live  as  an  unmarried  woman? 
Where  would  the  possibility  be  of  defending  himself  in  that 
suit,  there  being  a  covenant  that  he  would  allow  his  wife  to 
live  as  an  unmarried  woman  without  any  interruption,  if  he 
instituted  a  suit  for  the  purpose  of  claiming  conjugal  rights, 
and  insisted  on  her  being  a  married  woman,  and  on  her 
coming  to  reside  with  him  as  his  wife  ?     It  would  be  a 
contradiction  in  terms.    Now,  my  peculiar  knowledge  of 
conveyancing  enables  me  to  state  this,  that  the  covenant  that 
is  found  on  the  face  of  the  deed  is  quite  in  the  common 
form.     I  have  never  seen  a  covenant  in  my  life  in  a  well- 
drawn  deed  (and  I  have  seen  as  many  as  most  people)  in 
which  the    covenant  for    separation    did    not  expressly 
prohibit  the  husband  from  resorting  to  the  Ecclesiastical 
Court,  in  order  to  compel  the  restitution  of  conjugal  rights. 


CASES  IN  THE  HOUSE  OF  LORDS. 


63 


And,  therefore,  in  point  of  fact,  what  the  Appellant  agrieed 
to  do  is  exactly  what  he  has  been  compelled  to  do,  and  you 
find  it  shortly,  and  properly,  and  tersely  expressed,  as  it 
ought  to  be  expressed,  not  in«  extended  terms,  in  the 
contract  to  do  the  thing,  and  in  the  deed  by  which  that 
agreement  is  to  be  carried  into  effect  I  am  clearly  of 
opimon,  therefore,  that  the  Appellant  has  not  the  slightest 
ground  in  reason  or  law  to  complain  of  that  part  of  the 
decree. 

The  difficulty  that  I  should  have  felt,  as  I  have  pointed 
out  particularly,  is  with  regard  to  the  injunction  that  is 
•dnally  to  be  found  on  the  &ce  of  the  decree.  But  this 
House  has  now  not  the  slightest  power  to  touch  that  ques- 
tkm;  at  all  events,  not  in  this  cause.  It  has  been  doubted 
by  a  noble  and  learned  Lord,  who  is  not  now  present, 
whedier  this  House  can  correct  any  error  which  it  has 
eommitted  (/)•  I  confess,  my  Lords,  I  have  always  en- 
tertained the  opinion,  that  in  the  particular  case,  you  can- 
not conect  the  error :  it  is  settled ;  nothing  but  an  Act  of 
Parliament  can  reverse  it  But  I  certainly  hold,  that  this 
Houe  has  the  same  power  that  every  other  judicial 
fribanal  has  to  correct  an  error  (if  it  has  (alien  into  one), 
in  subsequently  applying  the  law  to  other  cases. 

As  regards  the  second  point,  the  Appellant  did  labour 
onder  this  difficulty  in  assuming  to  be  his  own  Counsel.  He 
knew  perfectly  well,  as  he  stood  at  that  Bar,  that  he  had  never 
made  any  such  contract  as  he  was  requiring  this  House  to 
execute.  Now,  this  House,  like  every  other  court  of  justice, 
endeavours  to  execute  what  the  real  contract  of  the  parties 
ii;and  though  it  maybe  compelled  by  the  force  of  circum- 
stances to  execute  a  contract  not  such  as  the  parties  in- 
tended, it  must  always  be  with  the  deepest  unwillingness 
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{/)  Tammey  v.  WhiUy  3  H.  L.  Cas.  68. 
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and  regret.  The  Appellant  knew  perfectly  well,  and  could 
not  therefore  argue  as  a  Counfiel  in  an  ordinary  case  might 
have  done,  that  he  h^d  made  no  contract  for  the  payment 
of  his  debts  by  the  Trustees  of  his  wife,  or  by  his  wife ;  and 
therefore  he  must  have  been  satisfied,  he  was  satisfied  when 
the  thing  was  pointed  out  to  him,  that  though  the  contract 
was  in  words  to  pay  his  debts  instead  of  the  debts  of  his  wife, 
that  that  was  a  simple  error,  and  that  if  he  took  advantage 
of  it,  it  must  be  upon  the  mere  accidental  existence  of  a 
particular  word,  and  not  upon  the  real  contract,  or  the 
intention  of  the  parties.  I  know  what  the  pleadings  are, 
and  I  know  that  the  Appellant  in  his  answer  never  ven- 
tured to  say,  because,  of  course  he  would  not  say  what 
was  not  true,  that  there  was  any  contract  to  pay  his  debts. 
Now,  could  there  be  a  more  material  term  in  a  contract  of 
this  sort,  than  that  when  the  stipulation  was  carried  into 
effect,  the  debts  of  the  husband  were  to  be  paid ;  those  debts 
being  unknown,  uncalculated,  unthought  of,  and  unasked 
for?  The  Appellant  said,  no  doubt  the  other  side  in- 
quired into  the  amount  of  his  debts.  Of  whom  would  they 
have  inquired  in  the  first  instance,  but  of  the  Appellant 
himself?  He  well  knows  of  course,  as  I  know  —  not  that  I 
know  anything  out  of  the  case,  but  firom  reading  and 
hearing  it — ^he  knows  perfectly  well  what  I  know,  that  they 
never  did  apply  to  him  to  inquire  as  to  the  amount  of  his 
debts.  If  they  had  so  applied  to  him,  it  would  have  shown 
that  this  was  not  a  clerical  error,  but  was  really  the  agree- 
ment of  the  parties ;  he  says  that  no  doubt  they  did  apply: 
he  knows  perfectly  well  that  no  such  thing  could  have 
entered  their  thoughts,  because  they  were  not  aware  of  the 
error,  if  error  it  was, 

I  am  not  at  all  surprised  that  there  has  been  a  little 
embarrassment  as  regards  the  rule  of  law  and  of  the 
Court;   I  think  there  has  been  as  much  miscarriage  in 
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lliig  cue.  if  I  may  say  so.  as  I  eyer  saw,,  because  the  point 
or  kw  ^  oot  ^p^  decided  upon  the  fiist  he»ing. 
Tie  Appellant  is  quite  right  in  his  argument  in  the  abstract, 
that  a  Court  of  Equity  cannot  execute  an  agreement  with 
t  faiiation  introduced  by  parol  by  the  plaintiff.  It  b  a 
perfectly  settled  point,  and  the  introduction  of  cases  to 
ifliutrate  it  was  not  necessary  at  all.  It  is  perfectly  clear, 
diatif  the  answer  refuses  to  admit  that  there  was  a  mistake 
in  die  particular  matter,  and  you  do  not  put  a  new  con- 
fCniction  upon  it,  either  the  Bill  must  be  dismissed,  or  if 
the  defendant  su^ests  a  new  yiew  which  he  is  willing  to 
sahmit  to,  then  the  Court  has  in  some  cases  executed  the 
contract  with  the  variation  as  admitted  or  suggested  by 
tbeanswer.  There  is  a  list  of  cases,  to  which  it  is  unneces- 
wy  to  refer,  in  which  that  has  been  decided.  Now  here, 
tbe  Vioe'Chaneellorf  in  the  first  instance,  was  of  opinion 
that  there  was  no  mistake,  and  that  if  the  Plaintiflb  insisted 
opoa  the  agreement,  they  must  take  it  as  they  found  it. 
That  I  understand  to  have  been  his  first  view.  He  appears 
to  have  changed  his  opinion  afterwards,  and  the  Trustees 
of  the  wife,  having  agreed  to  give  a  covenant  against  her 
debtsy  present  or  future,  he  seems,  according  to  what  we 
see  in  the  decree,  to  have  left  in  some  measure  the  point 
open,  as  it  would  almost  seem,  by  decreeing  a  performance 
of  the  deed  of  separation,  and  then  he  added  that  which 
was  not  found  in  the  agreement  for  the  deed  of  separation. 
Tbe  Appellant  says  at  the  Bar,  that  the  Court  could  exe- 
cute nothing  but  the  articles  for  the  deed  of  separation ; 
but  the  Coort  did  execute  something  beyond  that,  and  the 
result  has  been  affirmed  in  this  House,  and  is  therefore 
bindii^  on  your  Lordships,  because  in  the  articles  there 
was  no  covenant,  according  to  any  construction,  to  indem- 
nify against  the  wife's  future  debts,  and,  according  to  the 

VOL.  V.  B 


1854. 
WiLsoir 

Wilson 
and  othen* 


66 


CASES  IN  THE  HOUSE  OF  LORDS. 


1854. 

WlLBON 

V. 
WiMON 

.and  others. 


literal  words  here,  there  was  no  covenaat  to  indemnify 
against  her  present  debts ;  and  yet,  in  point  of  fact,  the 
Court  introduced  into  the  deed  of  separation  a  covenant  to 
that  effect  No  doubt  there  was  a  great  miscarriage  in  the 
Court  below ;  the  decree  ought  to  hare  been  in  a  very  dif- 
ferent form.  The  decree  ought  foirly  to  have  met  the  point 
on  the  true  constructioti  of  the  articles,  and  it  ought  to  have 
decided,  whether  or  not  "  John"  meant  "  Mary"  or  whe- 
ther it  was  to  be  rejected,  or  whether  the  Court  could  not 
execute  the  agreement  at  all.  The  Court  ought  to  have 
decided  that,  but  it  did  no  such  thing,  but  made  a  decree, 
which  was  ultimately  affirmed  by  this  House,  and  which 
by  the  noble  Lord  who  moved  the  affirmance,  aflei- 
^  wards  sitting  in  his  own  Court,  was  decided  to  be,  by 
construction  of  the  decree  itself,  a  substitution  of  the  cove- 
nant in  the  deed  against  the  wife's  present  and  future  debts, 
for  the  covenant  in  the  articles  against  the  debts  of  the 
.husband. 

I  confess  I  think  tiiere  was  a  great  miscarriage  in  the 
Judge's  change  of  opinion,  without  his  coming  to  a  clear 
result,  which  he  ought  to  have  come  to,  in  order  that  the 
litigating  parties  might  know  what  they  had  to  depaid  upon. 
But  the  question  still  arises,  what  is  the  true  construction 
of  the  contract  ?  Now  it  is  a  great  mistake  if  it  is  supposed 
that  even  a  Court  of  Law  cannot  correct  a  mistake,  or 
.error,  on  the  face  of  an  instrument:  there  is  no  magic 
in  words.  If  you  find  a  clear  mistake,  and  it  admits  of  no 
other  construction,  a  Court  of  Law,  as  well  as  a  Court  of 
Equity,  without  impugning  any  doctrine  about  correcting 
those  things  which  can  only  be  shown  by  parol  evidence 
to  be  mistakes—without,  I  say,  going  into  those  cases  at  all, 
both  Courts  of  Law  and  of  Equity  may  correct  an  obvious 
jnistake  on  the  face  of  an  instrument  without  the  slightest 
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difficuhy.  I  will  give  yoar.LordshipB  an  instance  from  ^ 
case  in  Douglas  (g).  A  bond  was  executed  with  a  condition 
that  the  bond  was  to  be  Toid  if  a  party  did  nol  pay  a  sum 
of  money  at  a  given  day.  The  man  who  had  given  tlie 
bond  insisted  on  a  literal  performance,  justas  the  Appellant 
does  here,  who  says  it  is  **  John**  and  not  **  Man/y^  and  I 
win  have  my  bond,  and  nothing  but  my  bond.  So  this 
oao  said.  The  ccmdition  is  if  I  do  not  pay,  and  I  have  not 
paidy  and  therefore  the  bond  is  void.  Bu^  what  did  the 
Court  of  Law  say  ?  That  it  was  an  obvious  error,  and  there- 
fi}re  that  the  ''  not*'  was  to  be  rejected,  and  that  the  bond 
was  to  be  void  if  the  man  did  pay.  That,  perhaps,  was 
more  difficult  than  the  ease  before  your  Lordships,  because 
there  the  Court  of  Law  had  to  decide  that  the  bond  declared 
to  be  void  if  a  man  did  not  pay  was  only  to  be  void  in  case 
he  did  pay.  There  Was  no  question  about  going  contrary 
to  the  intention.  It  was  a  question  of  construction.  It 
struck  everybody  who  looked  on  it  that  it  was  a  clear  error. 
Now  is  not  this  a  clear  error?  Just  see  how  it  stands. 
In  the  first  jdace,  so  important  a  condition  as  that  the  bus* 
band's  debts  should  be  paid  without  any  account  of  what 
they  were,  or  any  introduction  about  it,  is  wholly  unlikely^ 
It  onld  be  one  of  the  most  prominent  and  clear  features 
of  such  a  transaction.  How  would  it  be  carried  out? 
I  am  not  now  speaking  about  calling  for  a  list  of  debts  and 
having  it  verified,  and  the  amount  stipulated,  and  a  schedule 
made.  Yet  who  would  undertake,  without  such  jNrevious 
precautions^  to  pay  another  man's  debts?  You  are  told  by 
the  Appellant  himself  at  the  Bar  that  the  debts  were  not 
known  in  amount,  which  he  seems  to  think  in  fiivour  of 
this  covenant;  but  he  having  been  involved  in  electioneerr 
iog  expenses,  they  were,  in  all  probabiUty,  very  considerable. 
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"What  would  be  the  form  of  the  covenant?  It  would, 
as  my  noble  and  learned  friend  says,  have  been  a  covenant 
to  pay  the  debts,  not  to  indemnify  him.  No  man  living, 
who  knows  anything  about  the  construction  of  deeds,  ever 
heard  of  a  covenant  entered  into  by  a  wife  and  her  Trustees 
to  indemnify  her  husband  against  his  own  debts.  Would 
it  not  have  been,  and  must  it  not  have  been,  if  that  had 
been  the  ccmtract,  a  clear  and  distinct  covenant  to  pay  the 
-debts?  That  would  have  been  the  undertaking,  tliere 
might  have  been  nothing  incongruous  in  a  covenant  to  pay 
the  debts,  followed  up  by  another,  declaring  that  the  hus- 
band should  in  the  meantime  be  indemnified  against  them ; 
but  no  man  ever  heard  of  a  man  being  indemnified  against 
his  own  debts.  What  he  •wants  is  payment,  and  nobody 
-finds  that  on  the  face  of  this  deed. 

What,  then,  is  the  plain  construction  of  this  instrument? 
I  am  clearly  of  opinion  that,  upon  the  proper  construction 
of  these  articles,  without  doing  the  slightest  violence  to 
words,  Ihis  is  a  tx)venant  to  indemnify  the  husband  against 
the  wife's  debts,  and  not  a  covenant  to  indemnify  him 
against  his  own  debts;  and  that  your  Lordships  could  not 
have  come,  and  would  not  have  been  entided  to  come,  to 
any  other  construction,  and  to  that  you  cotdd  come  without 
parol  evidence,  and  upon  the  mere  frame  of  the  deed  read 
in  a  sensible  way,  so  as  to  see  what  the  meaning  of  the 
parties  is.  I  have  shown  that  at  law  the  introduction 
of  words  operating  to  destroy  the  whole  instrument  may 
i>e  rejected,  and  so  here  you  may  reject  these  words, 
and  may  read  it  as  really  it  is  intended  to  be.  Observe 
the  absur^fy  of  the  argument  about  the  intention,  as 
expressed  in  this  deed,  to  pay  the  debts.  The  6th  clause 
provides  that  the  husband  shall  pay  all  the  taxes,  and 
so  on,  and  the  expenses  of  the  establishment  up  to  a 
given  day,  when  he  was  to  leave  the  house;  and  then 
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die  wife  herself  was  to  go  into  her  own  original  house^ 
after  which  she  was  to  pay  all  expenses*  He  had  had 
poflsesiion  of  the  wife's  estates,  and  he  was  thenceforth 
not  to  have  it,  but  to  hare  1,000/.  a  year  oat  of  the  wife's 
|in^)erty.  It  was  anticipated  that  he  might  have  charged 
those  estates,  and  he  was  to  pay  the  debts  as  fiur  as  he  had 
inclined  them,  because  they  were  his  debts,  though  his 
wife  had  had  the  benefit  of  them,  up  to  the  time  when  the 
wife  was  to  re-enter  on  her  own  house.  What  is  the 
meaning  of  a  covenant  to  indemnify  against  his  debts  ? 
What  debts  would  the  wife  be  liable  to,  or  be  likely  to  be 
GftUe  to,  if  he  were  to  be  indenmified  from  the  debts,  but 
those  very  debts  which  the  covenant  provides  that  he  him- 
sdf  shall  pay  ?  She  had  been  living  some  time  apart  6rom 
him,  and  these  debts  were  incurred  at  some  period  during 
that  time.  Those  were  legal  debts  of  his ;  but  those  were 
precisely  the  debts  which,  if  he  was  to  be  indemnified 
against  his  own  debts,  would  be  in  efiect  her  debts,  although 
not  legaUy ;  he,  of  course,  would  have  claimed  to  be  indem- 
Bified  against  them  beyond  all  others.  Then,  suppose  he 
had  got  10,000  /.  on  his  interest  in  the  estates  while  they 
were  in  his  possession;  those  were  precisely  the  debts 
which  she  most  have  paid.  She  must  have  taken  the  pro- 
perty again  subject  to  the  charges  which  he  had  made,  if 
there  had  been  any  intention  that  his  debts  should  be  paid 
bf  her  or  by  her  Trustees*  But  those  debts  were  expressly 
provided  for  to  be  paid  by  himself,  and  she  is  to  be 
indemnified  against  them.  AH  these  things  are  consistent 
with  one  another:  they  all  follow  each  other  properly. 
The  other  construction  which  is  contended  for  by  the 
Appdlant  is  irrational  and  absurd,  and  we  know  it 
not  to  have  been  the  contract.  If  there  had  been  any 
nek  intention,  would  it  not  have  been,  '^  all  his  debts  save 
and  except  such  debts  as  he  has  hereinbefore  covenanted 

e3 


1804. 

WiLSQIf 

WlUOH 

and  othen.. 


70 


CASES  IN  THE  HOUSE  OF  LORDS. 


1854. 

WiLBOH 
WlLBON 

and  othen* 


to  pay/'  namely,  the  housekeeping  expenses,  rates  and 
taxes,  up  to  the  24thy  and  such  debts  as  he  had  charged 
upon  the  estates  ?  I  should  have  said,  if  such  had  been 
the  agreement,  that  if  there  were  any  debts  against  which 
he  ought  to  have  been  indemnified,  they  would  have  been, 
above  all  others,  those  that  he  had  charged  on  her  estates 
while  he  believed  himself,  and  was  really,  the  owner  of 
them ;  but  specifically  he  is  bound  to  pay  these ;  and  there- 
fore his  contention  on  this  point  is  against  what  we  know 
to  be  the  contract* 

Then  has  the  Court  a  power  to  rectify  the  error  without 
doing  any  violence  to  the  words  ?  because  I  entirely  reject 
any  intention  of  putting  yiolence  upon  words.  We  are 
bound  as  a  Court  of  Justice  to  put  a  rational  construction 
upon  words,  and  to  give  to  every  word  its  proper  sense.  I 
do  not  think  that  I  am  breaking  in  upon  any  rule  in 
advising  your  Lordships  to  consider  *^John**  as  erro- 
neously inserted,  as  it  clearly  appears  by  the  context  to 
have  been,  instead  of  ^'  Mary**  and  by  so  considering  it  to 
make  that  part  compatiUe  with  the  rest,  and  thus  give 
effect  to  what  was  the  clear  intention  of  the  parties.  The 
great  object  of  all  Courts  of  Justice,  while,  of  course,  they 
abstain  firom  breaking  in  upon  any  rule  of  law,  is  to  see 
that  justice  is  done  between  the  parties  in  the  execution  of 
contracts  according  to  their  real  meaning.  It  has  always 
been  a  matter  to  be  deplored  if,  on  account  of  any  exact 
rule  of  law,  you  are  compelled  to  execute  a  contract  con- 
trary to  what  you  know  to  be  the  meaning  of  the  parties; 
and  if  you  had  been  compelled  in  this  case  to  put  the  con- 
struction upon  the  contract  for  which  the  Appellant  has 
contended,  you  would  have  saddled  this  lady  and  her 
Trustees  with  an  indefinite  amount  of  debt,  not  one  sii^le 
shilling  of  which  was  ever  stipulated  to  be  paid  by  her  or 
them,  and  not  one  shilling  of  which  they  ever  intended  to 
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ester  into  a  contract  to  pay ;  and  you  would  have  beeii 
eompdled  to  execute  a  contract,  onerous  indeed  on  one 
piity,  and  to  which  the  other  party  was  m  no  respect 
entitlecL 

Without  thvefore  at  all  approying  of  the  original 
decfee,  or  the  mann»  in  which  it  was  drawn  up,  or  even 
wbat  fi>nnerly  took  place  in  this  House  upon  it,  for  I  can- 
not say,  taking  aU  things  together,  that  I  think  that  the 
daiue  as  to  the  injunction  was  properly  adverted  to,  I 
entirely  agree  in  submitting  to  your  Lordships  that  this 
decree  should  be  affirmed. 

The  only  further  question  is  as  to  the  costs.  The  diffi- 
cnhy  about  the  costs  is  this.  I  think,  that  there  was  so 
much  difficulty  upon  the  form  of  the  decree,  and  the 
opinions  entertained,  that  there  might  have  been  a  suffi- 
cient justification  for  the  Appellant  coming  here  upon  that 
matter.  But  the  Appellant  has  come  here  to  insist  upon 
what  is  not  an  honest  and  &ir  construction  of  the  contract 
He  has  endeavoured  to  fix  on  the  parties  to  this  appeal  a 
ooostmction  of  the  contract  which  he  was  perfectly  aware 
was  not  justified  by  the  circumstances.  I  think  therefore, 
on  the  whole,  that  the  safest  conclu«on  to  which  we  can^ 
come  is  not  only  to  dismiss  tins  appeal,  but  to  dismiss  it 
with  costs. 
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Lord  Brougham  z 
My  Lords,  I  agree  entirely  with  what  my  noble  and 
learned  fiiend  has  said  as  to  the  impossibility  of  anything 
iMt  an  Act  of  Pailiament  altering  any  judgment  of  this 
House  that  has  once  been  pronounced  in  a  cause.  It  is  a 
totally  .different  thing,  and  is  a  quegtio  vexata,  how  far  we 
Bay  or  may  not  disregard  any  one  of  our  own  judg- 
ments, when  applied  to  another  cause.  When  I  alluded  to 
the  injuncti<Hi  against  the  proceedings  in  the  Ecclesiastical 
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Court  it  was  with  this  view,  which  my  noble  and  learned 
friend  has  generally  referred  to,  namely,  as  leading  to  a 
conflict  of  jurisdictions;  because  whereas  the  Ecclesiastical 
Court  will  not  in  the  slightest  degree  regard  a  covenant 
into  which  a  party  has  entered  not  to  sue  there,  the  Court 
of  Chancery  is  called  on  by  injunction  to  restrun  him  from 
taking  such  a  proceeding.  As  to  damages  on  such  a 
covenant^  that  is  a  totally  different  question ;  and  I  hope 
it  will  not  go  out  that  any  opinion  has  been  given  either 
way  as  to  how  &r  damages  may  be  recovered  at  law  by 
Trustees  in  a  case  of  this  sort  for  breach  of  a  covenant 
not  to  sue  in  the  Ecclesiastical  Court 


Orders  affirmed,  with  costs. 
Lords'  Journals,  12  May  1854. 


1864. 


31  May.      WiLUAM  Ranoer    -        -        -        - 
8>  6, 7, 9, 
10,  li,  14, 1^  The  Great  Western  Railway  Company 


17  June* 

IntereHof 

Judae, 

Penalties, 

Liquidated 

Damaget. 


and  Others 


AppeUant. 
>  Respondents. 


A  CoBPoiLLTioM  of  itsclf  csunot  be  gnilty  of  finiiid,  but  where  it  can 
only  aocompUflh  the  object  for  which  it  was  formed,  through  the 
agency  of  individuals^  who  act  f  rradulently,  the  Corporation  stands 
in  the  same  situation  with  respect  to  the  conduct  of  its  agents  as  a 
private  person  would  have  stood  had  his  agent  so  misconducted 
himself. 

A  contract  between  a  railway  company  and  a  building  oontncfanv 
stipulated  that  payments  should  from  time  to  time,  during  the 
progress  isi  the  worlcs,  be  made  by  the  company  to  the  contractor, 
such  payments  to  be  made  on  certificates  granted  by  the  **  Principid 
Engineer  of  the  Company  or  his  Assistant  Resident  Engineer.'*  In 
case  of  dispute  between  the  contractor  and  the  assistant  resident 
engineer  the  decision  of  *'  the  principal  Engineer  of  the  Company  " 
was  to  be  final ;  but  at  the  completion  of  the  works,  if  the  contractor 
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and  others. 


«id  the  prindpal  oDgineer  differed,  Che  di£FereiioeB  between  them  1854. 
weie  to  be  aetded  by  arbitration.  After  differences  had  so  arisen  -d  ^^^ 
between  the  contractor  and  the  company,  it  was  disooyered  by  ^^^^ 

the  former  tliat  the  principal  engineer  was  a  shareholder  in  the     7 he  Gbeat 
company.    On  a  bill  to  haTe  accounts  taken,  one  of  the  grounds      Westkrn 
for  which  was  this  £em^  then  first  discoTexed  :  Bailway  Co. 

HaLD  that  (no  fiadnlent  concealment  being  alleged)  it  formed  no 
ground  for  relief;  for  that  by  contract  the  contractor  had  bound 
himsdf  to  submit  to  the  judgment  of  a  particular  individual,  whose 
position  as  principal  engineer  made  him  interested  for  the  company* 

.  The  case  of  Dimea  v.  The  Grand  JuneHon  Canal  Company  (3  H« 
L.  Gas.  759),  held  not  to  apply. 

A  contractor  undertook  to  do  certain  works  within  a  gi?en  term, 
or  to  pay  certain  fixed  sums ;  whether  these  were  penalties  or 
nnfiqnidated  damages,  was  not  necessarily  the  subject  of  a  bill  in 
Equity,  but  might  properly  hare  been  decided  in  an  action  at-law. 
The  fiict  that  a  bond  with  a  penalty  had  been  gi?en  to  secure  the 
payment  of  them,  was  itself  strong  evidence  to  shew  that  they 
were  liquidated  damages, 

A  contractor  agreed  with  an  incorporated  company  to  do  certain 
worka^  the  contract  being  under  seal.  In  this  contract  there  was 
a  stipnlation,  that  if  the  company  should  think  proper  at  any  time 
to  make  any  addition  to  the  original  works,  the  company  should 
be  at  liberty  to  do  so  on  giving  him  written  instructions  for  that 
puipoae,  rigned  by  the  principal  or  assistant  engineer.  A  verbal 
snangement  was  afterwards  made  by  the  principal  engineer  for 
the  execution  of  certain  extension  works  allowing  for  a  variance 
in  the  prices,  but  stipulating  that  with  the  exception  of  that 
variance,  all  the  provisions  of  the  contract  should  be  considered  as 
qyplicable  to  the  extension  work.  Tliia  work  was  executed  by 
the  contractor  under  this  anrangement : 

Hxu>  thai  he  could  not  afterwards  reject  the  terms  of  the  contract, 
and  ckim  remuneration  for  the  work  as  upon  a  qwmtum  siemtl, 
nor  could  he  ask  in  Equity  for  accounts  to  be  taken  independentiy 
of  the  eontnct. 

Li  a  contract  with  a  nOway  company  for  the  execution  of  certiun 
woiki^  there  was  a  clause  empowering  the  company,  after  notice, 
to  take  ponession  of  the  plant  and  to  finish  the  work:  thecompany 
acted  on  this  clause: 

BiLD  that  this  did  not  iumiah  ground  for  abill  in  Equity  as  putting 
an  end  to  the  oootnct^  though  it  might  be  the  subject  of  an  action 
ibr  damages. 
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1854.  After  the  possii^  of  the  Acta  for  making  the  Oreat 

TtTrnw.       Western  Railway  from  London  to  BrUtol,  the  Appellant 

The  Great    ^^^^  ^^  contracts  with  the  Directors  of  the  Company 

Western      for  executing  certain  parts  of  the  work.    The  first  contracts 

^nd  o^eS?'  ^^^**^  ^  ^^  Bristol  end  of  the  line,  and  were  caDed  the 

1  B  and  the  2  B  contract,  and  adjoining  to  these  was 
afterwards  added  another  work,  called  the  1  B  extension. 
.  The  second  contract  was  designated  8  L,  and  related  to  a 
portion  of  the  London  division  of  the  line  near  Reading: 
The  Appellant  entered  into  an  agreement  (a)  by  which  he 
undertook  to  ^^  complete  all  the  fences,  drains,  earth-work, 
and  tunnels,  and  the  Avon  Bridge,  and  all  the  works  in- 
cluded in  this  contract,  exclusive  of  the  extra  works, 
according  to  the  plans  and  specifications  exhibited  to  me, 
and  within  the  period,  and  upon  the  terms  and  conditions 
mentioned  tiierein,  for  the  sum  of  63,028/.  10«.  Od  And 
I  hereby  further  undertake  to  execute  such  other  of  the 
works,  described  in  the  specifications  as  extra  works,  as 
may  be  required,  within  the  period,  and  upon  the  terms  and 
conditions  specified,  at  the  prices  set  fortii  in  the  annexed 
schedule,  and  at  which  prices,  also,  any  allowance  for  addi- 
tions to  or  diminutions  of  the  work  referred  to  in  the  first  part 
of  this  tender  is  to  be  calculated.''  A  formal  contract, 
dated  on  the  19th  March  1836,  was  afterwards  executed 
between  the  directors  of  the  CJompany  (acting  as  a  corporate 
body)  and  the  Appellant.  This  contract  described  how  the 
work  was  to  be  executed,  and  provided  that,  if  not  com- 
menced or  proceeded  with  to  the  satisfaction  of  the  Com- 
pany, it  should  be  lawful  for  the  Company  to  give  notice 
requiring  the  Appellant  ^  to  enter  upon  and  commence,  and 
regularly  proceed  with  the  said  works ;  and  in  case  he  shall, 
for  seven  days  afler.such  notice  given,  make  default  in 

(a)  In  all  the  parts  of  the  contract  where  the  exact  words  are 
material  to  the  decision  they  arc  given  between  inverted  commas. 
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cooiinencing  or  regularly  proceedii^  with  the  said  works/'        3854. 
the  Company  might  employ  any  other  respectable  workman      Ranges 
by  contract,  or  measure  and  value,  and  pay  him  out  of  the    rp^^  Grvat 
money  remaining  due  to  the  Appellant.    That  in  case  the     VVbstebn 
principal  engineer  for  the  time  being,  or  his  assistant  resi-   ^.^a^XSr 
dent  en^neer,  should  disapprove  of  the  materials  brought 
oa  the  ground,  the  Appellant  should  be  obliged  to  remove 
them  and  to  substitute  others.    That  all  such  works  as 
vere  in  the  specification  referred  to,  or  described  as  extra 
work,  which  the  principal  or  assistant  resident  engineer 
should  in  writing  require  to  be  executed,  should  be  con- 
sidered as  included  in  thfe  covenants  in  that  contract,  and 
should  be  executed  according  to  its  intent  *^  within  such 
reasonable  period  or  periods  as  the  principal  engineer  for 
the  time  being,  or  his  assistant  resident  engineer,  shall 
appoint*'     If  the  Company  should  think  fit  to  make  any 
alterations,  additions,  or  omissions,  they  might  be  made  on 
notice  given  to  the  Appellant,  signed  by  the  principal  engi* 
neer  or  his  resident  assistant  engineer,  and  **  the  period  for 
6nishing  or  completing  aU  such  additional  or  altered  works 
shall  be  fixed  by  the  principal  engineer,  or  his  assistant 
resident  engineer,"  and  no  such  alteration,  &c.,  should 
riohte  the  contract    **  In  the  event  of  any  dispute  arising 
between  the  Appellant  and  tiie  resident  engineer,  inspector, 
or  surveyor  for  the  time  being,  concerning  any  of  the 
matters  aforesaid,  the  Appellant  shall  and  will  abide  by, 
observe,  perform,  fulfil,  and  keep,  and  in  all  things  obey, 
the  decision  in  writing  of  the  principal  engineer  for  the 
time  being."    Provided  that  if  the  Appellant  should  be 
prevmted,  or  materially  impeded,  or  delayed  in  proceeding 
▼ith  or  completing  the  works  in  consequence  of  any  acts 
done  or  omitted  to  be  done  by  the  Company,  or  any  autho- 
rised engineer  or  agent,  such  delay  should  not  affect  the 
contract.     Except  that  in  such  case  the  principal  engineer 
should  determine  whether  any  and  what  extension  of  time 
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1864.  should  be  aUowedy  and  whether  any  and  what  compensation 
Ramobb  should  be  allowed  to  the  Appellant.  ^  That  the  CJompany 
The  Gbmjlt  ^^  P^Y  ^Sy^^d/.  16  s.  Od.  for  the  completion  of  the  said 
WBSTBRir  earthworks,  tunnels,  permanent  fences,  drains,  bridge, 
andoihen.*  masonry,  and  other  works  (exclusive  of  extra  work)." 
The  payments  were  to  begin  at  the  end  of  14  days  after 
the  commencement  of  the  work,  and  to  be  made  on 
**  four-fifths  of  the  whole  value  of  the  said  works  which 
shall  have  been  then  executed,  such  value  to  be  esti- 
mated by  the  principal  engineer,  or  his  assistant  resident 
engineer,  having  reference  as  well  to  the  prices  set  forth  in 
the  schedule  to  the  tender  as  to  the  entire  cost  of  the  whole 
works,  the  execution  of  such  works  to  be  certified  by  the 
principal  engineer,  as  hereinafter  mentioned,  and  so  fix>m 
time  to  time  at  the  expiration  of  every  succeeding  14  days, 
&c."  The  payments  were  to  go  on  thus,  until  the  one- 
fifth  retained  should  amount  to  the  sum  of  4,000  L,  and 
within  one  month  afi^r  completion,  the  Company  was  to 
pay  2,000/.,  and  at  the  expiration  of  the  year  pay  the 
remaining  2,000  /.,  with  interest  thereon  at  4  Z*  per  cent 
The  extra  works  to  be  paid  for  according  to  the  schedule 
in  the  tender,  certified,  &c.,  as  before,  by  the  principal  engi- 
neer, and  subject*  to  the  same  deductions.  The  Appellant 
was  not  to  be  entitled  to  demand  payment  for  works  com- 
pleted until  they  were  certified  by  tlie  principal  engineer  or 
his  assistant  resident  engineer,  as  being  executed  to  satis- 
faction, &c.  The  principal  or  assistant  resident  was,  ^'on 
notice,"  to  examine  the  same  without  delay.  **  During 
the  progress  and  until  completion  of  the  works  hereby 
contracted  to  be  done  and  executed,  the  decision  of  the 
principal  engineer  for  the  time  being  of  the  said  Company, 
with  respect  to  the  amount,  state,  and  condition  of  the 
work  actually  executed,  and  also  in  respect  to  any  and 
every  question  that  may  arise  concerning  the  construction 
of  the  present  contract,  or  the  aforesaid  drawings,  tender, 
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• 

tr  specification,  or  the  general  or  particular  description  of        1864. 

works  therein  contained,  or  the  nature  of  materials,  or  the      Ramobb 

txecntion  of  the  works  hereby  contracted  for,  or  any  other    fpj^  Grkat 

matter  or  thins:  whatsoever  relating  to  the  same,  shall  be      Wsstbrn 

Railwat  Co. 
final,  and  without  appeal.    But  if  any  difference  of  opinion     i^q^  others. 

fiiiall  arise  between  the  Company,  or  the  engineer,  and  the 

mi  W.  Ranger  J  such  dispute  shall  be  referred  to,  and 

finally  settled  and  concluded  by  the  arbitration  of  the  said 

fngineer  on  the  part  of  the  Company,  and  an  engineer 

^ipcrinted  by  the  said  W.  Ranger  on  his  part;  and  in  case 

of  their  not  bdng  able  to  agree,  a  third  person  shall  be 

named  as  arbitrator  by  such  two  engineers,  the  decision  of 

any  arbitrator  so  named  being  final  and  binding  on  both 

parties.'* 

To  this  contract  a  schedule  was  added.    In  it  the  centre 

fine  and  the  boundary  line  of  the  railway,  as  shown  upon  a 

plan  ("believed  to  be  correct")?  were  referred  to.    "The 

principal  quantities  of  the  materials  required  to  form  the 

embankment  No.  1,  and  the  stone  for  the  construction  of 

the  AvoQ  Bridge,  and  other  masonry,  must  be  obtained 

firom  the  tunnek  and  cuttings  to  the  eastward  of  the  tunnel 

No.  1.'*     As  soon  as  the  heading  through  the  first  tunnel 

was  completed,  "  and  good   materials  for  building  the 

firandatioiis  and  lower  work  of  the  Avon  Bridge  have  been 

obtained,  the  bridge  must  be  commenced ;"  and,  ''  as  the 

works  proceed  along  the  line,  a  greater  choice  of  stone 

win  be  obtained,  tsom  which  the  engineer  wiU  select  as  he 

may  conceive  best  adapted  for  the  upper  works  of  the 

said  bridge,  and  other  masonry."     In  the  "  description  of 

the  works  included  in  the  contract  **  the  making  of  a  re- 

tumng  wall  was  stated  to  be  part  of  the  extra  work,  and 

was  particularly  specified ;  the  tuimel,  in  cross  section  No. 

1,  drawing  9,  was  mentioned,  and  it  was  said  "the  sides 

of  the  tunnel,  which  are  supposed  to  be  in  sandstone. 
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1B54.        must  be  neatly  trimmed  and  dressed;  any  hollow,  formed 
Ranobb      of  careless  working,  must  be  filled  up  with  rubble  masonry, 

tfV  - 

The  Grrat  ^^^  bonded  into  the  natural  rock."  Shafts  were  to  be 
Western  sunk^  and  the  walling  them  round,  to  secure  them,  witii 
and  others.'  masonry,  was  provided  for.  The  time  for  commencing  and 
comjdeting  the  contract  was  fixed,  penalties  for  non- 
performance within  the  time  agreed  to,  and  the  contractor, 
if  he  finished  the  whole  work  within  the  stipulated  time, 
was  to  be  allowed  150  /.  a  week,  for  each  week,  till  that 
time  should  have  run  out.  Among  tlie  ^^  general  stipu- 
lations "  were  the  following :  **  The  contractor  must  satisfy 
himself  of  the  nature  of  the  soil,  of  the  general  form  of 
the  surface  of  the  ground,  of  the  quantity  of  materials 
required  for  forming  the  embankment,  and  all  matters 
which  can  in  any  way  influence  his  contract;  and  no  in- 
formation upon  any  such  matters,  derived  from  the 
drawings  or  specification,  or  from  the  engineer,  or  his 
assistants,  will  in  any  way  reUeve  the  contractof  firom  all 
risks,  or  firom  fiilfilling  all  the  terms  of  this  his  contract"  . 
.  .  **  If  at  any  time  the  Company  shall  find  it  necessary 
to  take  the  work  entirely,  or  in  part,  out  of  the  hands  of 
the  contractor,  or  put  on  additi(mal  workmen,  or  to  supply 
additional  materials  to  expedite  the  work,  or  to  enforce 
its  proper  execution,  the  Company  shall  have  fiill  power 
to  take  possession  of  the  whole  or  such  parts  of  the 
materials,  tools,  or  imjdements,  used  by  the  contractor, 
which  the  Company's  engineer  may  consider  requisite  for 
carrying  on  the  work/'  The  arrangement  for  the  1  B 
extension  was  made  by  parol,  between  the  principal 
engineer  and  the  appellant,  on  the  understanding  that 
it  was  to  be  subject  to  the  stipulations  of  the  previous 
contracts.  The  contract  8  L  was  substantially  the  same 
as  the  others. 

Disputes  arose  between  the  Appellant  and  the  Company; 


CASES  IN  THE  HOUSE  OF  WBD3.  79 

the  Appellant  was  pressed  for  money,  and  executed  a        1854. 
mortgage  of  tiie  works  to  the  Company  and  certain  other      Ranger 

persons,  in  respect  of  money  advanced  to  him  by  the  fp^^^  Grrat 

Company,  althoosb,  as  he  contended,  he  ouirht  to  have  Western 

l~-j»  -&  I  .  ^  ,.    1  V  J  XV     •  Railway  Co. 

leoerred  that  money  as  payment  for  work  done,  had  the     and  othere. 

certificates  been  granted  in  due  time,  and  for  proper  sums. 

The  Appellant  continued,  however,  to  go  on  with  the 

works;  bat,  finally,  the  Respondents  gave  the  required 

notices,  and  took  possession  of  the  works  under  the  stipu- 

Moos  in  the  contracts,  and  finished  the  works. 

In  July,  1638,  the  Appellant  filed  his  bill  against  the 
Company  and  others,  and  then  a  supplemental  Bill,  and  a 
fleccmd  supplemental  Bill  (ft).  He  charged  that,  by  the 
iraad  of  the  directors,  he  had  been  deceived  as  to  the 
natare  of  the  soil  he  should  have  to'  cut  into  or  through ; 
that  he  was  induced  to  believe  it  vras  sandstone,  whereas, 
in  truth,  it  was  Dun  Stone,  or  Pennant,  or  Hanham  Stone, 
aU  being  much  harder,  and  more  difficult  to  work  than 
sandstone;  that  the  certificates  for  his  work,  as  it  pro- 
ceeded, had  not  been  duly  allowed;  that  he  had  been 
ddayed,  by  the  acts  of  the  Respondents,  in  the  execution 
of  his  work,  and  that  masonry  work  of  a  very  expensive 
description  had  been  calculated  as  ordinary  work. 

The  Respondents  put  in  their  answers  to  these  several 
Bills,  and  the  cause  came  on  before  the  Vice-chancellor 
of  England,  who,  by  a  decree,  dated  13  July,  1844(c), 
<lechied  that  the  1  B  extension  must  be  considered  as 
included  in  the  1  B  contract,  and  it  was  referred  to  the 
Master  to  take  an  account  according  to  the  contracts, 
havingregard  to  the  sums  advanced  on  mortgage  or  other- 
wise,  by  the  Respondents,  and  the  Master  was  to  inquire 
as  to  the  sort  of  work  done,  and  whether  there  was  any- 

(6)   On  the  question  of  the         (c)  1  Railway  caaes^  I ;  3  Rail- 
praetiee  of  filing  sapplemenial      y;t\y  cases,  298. 
t>Uls,  fee  this  case  in  13  Sim.  368. 


80  CASES  IN  THE  HOUSE  OF  LORDS. 

1854.        thii^  dne  to  the  Appellant  for  under-payment,  and  what 
Ranqbr      there  was  due  from  him  for  non-performance  of  the  work 
The  Great    ^^^^^  ^^  specified  time ;  and  after  certain  usual  directions, 
Wbstern      it  was^  except  as  to  the  accounts  and  inquiries  thereby 
and  others.*  directed,  ordered  that  the  Appellant's  bills  should  be  dis- 
missed with  costs. 

The  Appellant  appealed  against  this  decree,  as  granting 
him  insufficient  relief,  and  the  Respondents  presented  a 
cross  appeal,  on  the  ground  that  the  Vice-Chancellor  ought 
to  have  dismissed  the  bills  with  co8ts»  The  appeals  were 
heard  by  Lord  Chancellor  Cottenham  in  1847,  but  no 
judgment  was  pronounced.  They  now  come  on  again  for 
argument. 

Sir  F.  Kelly  aiid  Mr.  Twells  for  the  Appellants: 
The  decree  in  the  Court  below  was  wrong  in  treating  the 
contracts  as  still  existing,  and  as  forming  the  standard  by 
which  the  accounts  were  to  be  calculated.  The  contracts 
were  at  an  end.  As  to  the  8  L  contract,  it  related  to  a 
line  altogether  different  from  that  on  which  the  work  was 
actually  performed.  As  to  tlie  B  contracts,  there  was  de- 
ception practised  with  regard  to  the  soil  in  which  the 
works  were  to  be  performed.  Trial  pits  existed,  but  they 
did  not  iairly  show  the  nature  of  the  soil,  and  the  Appellant 
himself  had  no  means  of  ascertaining  whether  the  produce 
taken  from  these  pits  truly  represented  the  soil,  or  had 
been  dug  deep  enough  for  that  purpose,  since  the  pits 
were  partly  filled  witli  water  when  he  saw  them.  The 
contract  price  for  the  work  had  been  stipulated  for  on  the 
ground  that  the  soil  was  sandstone.  In  truth,  it  was 
composed  of  a  much  harder  material,  known  as  Hanham 
stone,  and  the  Appellant  was  entitled  to  be  paid,  not 
according  to  the  prices  stated  in  the  contract  thus 
fraudulently  obtained  from  him,  but  according  to  the  real 
value  of  the  labour  he  had  performed. 


CASES  IN  THE  HOUSE  OF  LORDS.  81 

The  perfbrmanoe  of  the  contractB  within  the  stipulated        18.54. 
time  was  rendered  impossible  here  by  the  alterations  and       IIanobb 

sabstitntioiis  introduced  by  the  engineer  into  the  original  r^^^^  Grbat 

work,  by  neglect  to  fix  the  time  for  performing  it  and  delay  Western 

in  giving  him  possession  of  the  land.    No  penalties,  there-  |y^  othen.' 


fore,  can  be  enforced  against  the  AppeUant,  for  the  default 
did  not  originate  with  him.  Holme  y.  Gvppy  (d).  Qesides, 
the  certificates  not  being  duly  given,  and  the  money  due  for 
work  actuaDy  performed  not  bdng  paid  in  due  time,  the 
Appellant  was  thereby  disabled  fit>m  proceeding  as  he  would 
otherwise  have  done.  All  these  things  were  conditions  pre- 
cedent, DalbmaM  ▼.  King  (e) ;  and  the  delay  being,  in  these 
respects,  occasioned  by  the  Respondents  themselves,  they 
cttmot  set  up  any  claim  for  penalties.  The  decree,  though 
reoogniaii^  the  fiust  that  these  payments  were  not  punctually 
made,  has  yet  treated  the  Appellant  as  liable  to  penalties. 
In  that  respect  it  cannot  be  sustained. 

The  works  of  1  B  Extension  ou^t  not  to  have  been 
treated  as  executed  under  the  written  contract  The 
BeqN»deDts  did  not  enter  into  any  contract  as  to  them. 
A  corporation  can  only  contract  under  seal.  Mayor  of 
Ladlmo  v.  Charltom  (/).  But  still  the  work  done  was 
done  under  the  direction  of  the  Respondent's  authorised 
agents,  and  has  been  adopted  by  the  Respondent,  and  for 
aoch  woiIl  an  action  may  be  maintained,  though  no  contract 
has  been  formally  made,  Clarke  v.  Imperial  Gas  lAyht 
CumfOMji  {g) ;  Beoerlof  v.  The  LineoU  Gas  lAght  Com" 
pny  (A) ;  Clarke  v.  The  Quardiam  of  the  Cuckfield 
Vsiam  (t),  where  all  the  previous  cases  were  reviewed. 
The  directors  here  gave  authority  to  the  ei^ineer,  and 

(i)  3  Mee.  &  Wels.  387.  (A)  6  Ad.  &  EL  829. 

(•)  4  Bing.  N.  C.  106,  5  Soott  (i)  21  Law  J.,  (1.  B.,349.   See 

7S&,  ako  Lowe  t.  London  and  North- 

if)  6  Mee.  &  Web.  815«  JVettem  Railway  Compafgt,  Id. 

ip)  4  Bsm.  &  Ad.  315w  361. 
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1854.        die  work  having  been  ezecated  by  the  Appdhnt,  and 
Rangbb      having  been  adopted  by  the  directore,  it  fonns  a  proper 

mm 

The  Gbbat  ^^'^"'^  ^  ^  accounts  to  be  taken  by  the  Master ;  but  its 
Webteui  yahie  must  not  be  calculated  under  the  amtract 
and  othen* '  I^  ^  c^^^  ^^^  ^®  stipulation  respecting  the  decision  of 
Mr.  Brunei  being  final  cannot  be  enfiwoed.  He  was  a 
shareholder  in  the  company;  he  was,  tfaerefore,  interested 
in  it.  He  was  thereby  disabled  from  being  a  judge  in  any 
matter  in  which  the  company  had  an  interest  His  decision 
was  invalid,  though  there  was  not  proof  that  he  had  acted 
partially:  The  Queenr.  The  Cheltenham  ConimimoMen{k); 
Dimei  v.  2%e  Oramd  JuncHon  Canal  Company  (I).  The 
&ct  that  Mr.  Brunei  was  an  interested  party  was  known 
to  the  Respondents,  but  was  unknown  to  the  Appellant 
The  non-communication  of  that  fiu^t  to  the  Appellant  was 
a  fiuud  upon  him,  and  vitiates  the  stipulation  as  to  his 
submitting  to  the  final  decision  of  such  an  interested  arbi- 
trator, improperly  imposed  on  him  as  an  impartial  judge. 

The  SoBciiar-General  (Sir  R.  BeiheU)  and  Mr.  Stevem 
for  the  Respondents : 
The  bills  ought  to  have  been  dismissed.  In  grantiog 
any  part  of  their  prayer  the  decree  was  wrong.  The  whole 
of  the  relief  sought  by  these  bills  really  depends  on  the 
right  of  the  Appellant  to  strik%iput  certain  portions  of  the 
contract,  on  the  ground  that  he  had,  by  firaud,  been  induced 
to  enter  into  them.  If  he  cannot  establish  the  alleged 
firaud  his  claim  to  relief  is  gone.  In  truth  he  seeks  to  set 
aside  part  .of  the  contract,  but  to  have  his  remedy  on  the 
other  part  of  the  same  contract  That  cannot  be  done. 
In  MydcUeton  v.  Lard  Kenyan  (m),  which  is  the  only  case 
that  resembles  the  present,  a  bill  was  filed  for  the  purpose  of 

(k)  1  Q.  B.  Rep.  467.  (»)  2  Vn.  J.  391. 

(0  3H.L.Ca8r760. 
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setting  aside  a  family  agreement,  idiich  was  made  between         1^4- 
a  lather  and  8on ;  it  was  sought  to  annul  part  of  that      Banobr 

Mm 

agreement  on  the  ground  of  an  aU^ed  fraud.  Lord  f£^^  Grbat 
IZoci^ji  hdd  that  a  deed  could  not  be  set  aside  partially  p^'^"^ 
kf  fraud ;  and  in  GlascoU  v.  Lang  (a)  Lord  Cottenham  and  oihera. ' 
decreed,  tliat  where  a  bill  made  a  case  of  fraud,  and,  at  the 
hearii:^,  the  fraud  was  not  established,  die  Court  would 
not  allow  the  bill  to  be  used  for  a  secondary  or  subordinate 
porpoae,  bat  would  dismiss  it,  the  principle  of  equity  being, 
that  if  you  ask  for  relief  against  the  contract  on  the  ground 
of  fraud,  you  cannot,  at  the  same  time,  ask  for  relief  under 
the  contract.  But  the  pretence  of  fraud  here  is  an  after 
thought;  for  the  prayer  of  the  original  bill  was,  that  the 
Respondents  might  be  decreed  to  elect  wheth»  they  would 
pennit  tbe  Appellant  to  complete  the  work  or  to  discharge 
him  fix>ni  the  fiirther  performance  thereof.  The  three  bills 
coDtnulict  each  other  in  their  statements  and  in  their 
prayer.  The  third  supplemental  bill  ought  at  all  events 
to  be  dismissed,  MUligtm  y.  Mitchell  (o).  The  decree  here 
is  wrong,  because,  reciting  that  the  rdief  asked  is  only  on 
the  footing  of  the  contract,  it  yet  giyes  relief  independent 
of  tibe  contract.  The  company  did  not  break  the  contract 
by  tiking  possession,  and,  therefore,  the  Appellant  has  no 
right  to  ask  tor  an  account  on  the  footing  of  measure  and 
value.  There  is  no  part  of  the  decree  not  appealed  against 
wUdicanbemadeto  harmonisewiththeprayer  of  the  bill. 
As  to  the  trial  pits,  there  is  no  averment  that  they  were 
made  for  the  purpose  of  deceiving;  that  is  left  to  be  inferred, 
bat  that  is  not  sufficient  The  evidence  shows  that  they 
were  sunk  for  quite  another  purpose,  and  the  schedule 
expressly  requires  the  contractor  to  examine  for  himself, 

(s)  2  PhU.  310.    See  Cwrmm     see   Watford  v.  PembtrUm,  13 
T.  Aetorcir,  3  H.  L.  Caa.  742.        Sun.  441. 
(o)  1  Hyl.  &  Cr.  433.     But 
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1854.        and'  declares  that  he  is  not  to  rely  on  information  obtained 

Ranobr      from  the  Company's  agents.    Besides  which^  the  schedule 

The  Grbat    ^^^^'^  ^^  attention  to  the  fact  that  the  soil  was  of  the 

Western      hardest  kind  of  sandstone,  for  it  provides  for  the  making 

and  othezB. '   ^^  ^^  Avon  Bridge,  and  other  masonry,  from  the  materials 

to  be  got  out  of  the  cuttings  and  the  exeavations.^    So  that 

there  is  no  pretence  for  the  charge  of  fraud. 

The  next  alleged  ground  of  fraud  is,  that  the  principal 
engineer  who  was  to  decide  on  any  questions  in  dispute, 
during  the  progress  of  the  work,  was,  without  the  knowledge 
of  the  Appellant,  a  party  interested  as  a  shareholder  in 
the  Company.  That  is  no  ground  for  impeaching  the 
contract  The  cases  of  clauses  for  appointing  arbitrators 
have  nothing  to  do*  with  the  present.  Whatever  power 
was  exercised  by  JBrtme/,  was  so  exercised  in  virtue  of  a 
specific  stipulation  in  a  contract  The  principal  engineer 
of  the  Company  was^  expressly  designated,  and  Mr.  Brunei 
was  named  as  the  person  holding  that  office.  If  there  was 
any  desire  to  keep  him  free  from  any  interest  as  a  share- 
holder, the  inquiry  ought  to  have  been  made,  for  every  one 
must  have  supposed  that  the  principal  engineer  of  such  a 
Company  would  have  some  shares  in  it. 

[The  Lord  Chancellor. — If  Brunei  was  disqualified 
because  he  was  a  shareholder,  it  would  follow  that  the 
Company  could  not  appoint  a  shareholder  to  be  the  prin- 
cipal engineer.  Lord  Brougham, — At  least  not  without 
due  notice  to  the  contractor.] 

But  beyond  this,  it  is  plain  that  his  interest  as  engineer 
would  far  exceed  that  of  his  interest  as  a  shareholder,  and 
he  was  emphatically  described  as  **  principal  engineer ;"  so 
that  the  fact  of  his  being  interested  was  actually  declared 
on  the  face  of  the  instrument,  and  he  was  accepted  as  the 
judge  during  the  progress  of  the  works,  being  known  at 
the  time  to  bear  that  particular  character. 
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Sir  F.  Kelfy,  repUed:  18^ 

The  Respondents  herei  after  receiving  great  benefit  firom  Ranoeb 
llie  works  of  the  A[q)eUant,  no  part  of  which  has  ever  been  j^^^  Qreat 
pretended  to  be  badly  executed,  seek,  by  possessing  them-  Wb^s^ 
fidves  of  the  works  and  completing  them,  to  relieve  them-  and  othen.  * 
sdves  firom  the  liability  to  account  and  pay  for  that  which 
be  has  done.  The  complaints  as  to  delay  cannot  be 
BO{^rted;  they  were  occasioned  by  the  acts  of  the 
Beqxndents  or  their  engineer.  The  Aj^iellant  was  thus 
pat  under  I  circumstances  of  difficulty,  and  those  who 
occasicMied  the  difficulty  are  alone  responsible  for  the  delay 
k  created;  Hobau  ▼.  Qtfpy  (p)  is  precisely  in  point  The 
fact  diat  Bnaiel  was  a  shareholder  was  unknown  to  the 
AppeOant  at  the  time  he  entered  into  the  contract,  and  he 
Defer  received  notice  of  that  bet;  Brtmel  is,  therefore, 
disqualified  to  act  as  a  judge  between  the  Appellant  and 
the  Respondents,  and  the  latter  cannot  justify  anything 
they  ha¥e  done  as  done  by  and  under  BruneTs  advice  or 
directioDL  The  Reqwndents  weie  boond  to  give  the 
Appdlaat  every  fiwdlity  to  know  the  real  state  of  the  soil 
he  had  to  work  in,  and  though  the  pits  might  not  have 
been  made  on  purpose  to  deceive,  if  they  did  deceive  the 
Appdiant,  the  result  is  the  same.  A  I^al,  thoi^h  not  a 
moraly  fiand  has  been  conmiitted,  and  the  Respondents 
cunot  take  advantage  of  it.  Dobell  v.  Stevens  {q)  lays 
down  the  true  rule  on  this  point  This  is  not  a  Bill 
exduflhrely  changii^  firaud,but  claiming  that  accounts  shall 
be  property  taken;  and  in  respect  of  one  or  two  parts  of 
ihe  transaction,  firaud  is  charged  as  a  reason  why  the 
Appellant  should  not  be  bound  by  the  literal  contract,  but 
should  be  allowed  to  enter  into  the  accounts ;  Myddleton  v. 
Lord  Kenyan  (r)  is  therefore  inapplicable.    The  engineer 

0>)  3  Mee.  &  W.  387.  (r)  2  Ves.  J.  391. 

iq)  3  Bam.  &  Cr.  623. 
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1^-  had  the  power  to  order  alterations ;  it  was  expready  his 

Bamosb  duty  to  fix  the  time  within  which  they  should  be  done. 

The  Gbxat  ^^  ^^^  ^^^  perform  that  daty>  and  the  Appellant  was  not 

WBBTRBir  bound  to  ask  him  to  perform  it,  nor  can  the  Appellant  be 

Railway  Co.  •    , ,  ,.  1 1    -      i 

and  othen.  BOW  held  liable  tor  the 


•  I    ■;.  titfio^*^'-;; 


The  Lord  Chancdhr  having  stated  the  substance  of 
the  Bills  and  Answer^  and  the  two  Appeals,  said : 

Before  I  proceed  to  call  your  Lordships'  attention  to 
the  grounds  on  which  the  Appellant  rests  his  title  to 
relief,  and  to  consider  how  fisur  that  title  is  well  founded, 
it  is  necessary  shcnrtly  to  advert  to  the  terms  of  the 
contracts,  which  are  all  neariy  alike.-<^[His  Lordship  first 
stated  the  1 B  and  2  B  contracts.] 

The  first  ground  on  which  the  Appellant  rests  his  title  to 
relief  is,  that  he  was  induced  to  enter  into  the  contract  1  B 
by  the  fraud  of  the  Company;  that  the  time  within  which 
he  agreed  to  do  the  works  was  far  less  than  what  he  would 
have  required  if  he  had  known  the  real  nature  of  the  soil 
through  which  the  tunnels  were  to  be  made ;  but  that  on 
this  point  he  had  been  misled  by  the  fraudulent  oontrivanoe 
of  the  Respondents. 

The  question  on  this  part  of  the  ease  is  one  of  fiict:  Is 
it  established  that  any  imposition  was  practised  on  the 
Appellant  to  induce  him  to  enter  into  the  contract?  for  if 
there  was,  he  is  clearly  entitled  to  rdief,  though  whether 
precisely  that  which  he  asks  for,  is  another  question. 
Strictly  speaking,  a  corporation  cannot  itself  be  gttUty  of 
fraud.  But  where  a  corporation  is  formed  for  the  purpose 
of  carrying  on  a  trading  or  other  speculation  for  profit, 
such  as  forming  a  railway,  these  objects  can  only  be 
accomplished  through  the  agency  of  individuals ;  and  there 
can  be  no  doubt  that  if  the  agents  employed  conduct 
themselves  fraudulently,  so  that  if  they  had  been  acting 
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far  private  anployefB,  the  penoiui  for  whom  they  were  1864. 

adiog  wooU  have  been  a£bcted  by  their  fnxid,  the  same  Ramokb 

princtpies  must  prevail  vriiere  the  principal  mider  whom  ^^  Grbat 


the  agent  acta  ia  a  oorporaticm.  WHsricur 

The  qoeatum,  therefore,  on  this  part  of  the  case  is,  andotheEs. 
whedier  the  dixectorB,  or  the  engineers,  or  agents,  whom 
they  employed,  were  guilty  of  the  fradulent  misrepresenta- 
tions alleged  by  the  BilL  I  am  dearly  of  opinion  that  no 
axhcaae  is  mde'oiit*— [His  Lordship  here  very  minutely 
eBHBed  the  evideaoe  on  this  point] 

I  camKit  attribole  to  the  Beqpondents  the  fiaadulent 
iilcntioii  impwiwl  to  tfacmyan  intention  as  absurd  as  it 
ipoold  hare  been  fraudulent,  of  meaning  to  mislead  those 
who  should  f^Iy  to  make  tenders  for  the  work,  when 
Iky  nraat  have  fek  that  the  success  of  such  a  fraud  was 
cBlirdy  dependent  upon  the  very  improbable  chance  that 
diose  who  should  be  attracted  by  the  notices  would  omit 
to  make  inquiry  into  the  nature  of  the  soil  they  would 
bave  to  excavate.  The  work  was  not  one  of  a  trifling 
Mtare.  One  of  the  persons  who  made  a  tender  demanded 
dwve  100,000  L — [Hia  Lordship  here  again  examined  the 
eiidence  as  to  the  different  sorts  of  stone.] 

To  an  these  considerations  must  be  added,  that  the 
Appellant  did  not,  so  fiur  as  there  is  any  evidence  on  the 
tulject,  make  any  remonstrance  as  to  this  supposed  decep- 
tion or  mistake  during  the  progress  of  die  works,  nor  until 
after  the  idation  between  the  parties  had  been  entirely 
dctanmned.  On  these  grounds,  I  have  come,  without 
hftitstiau,  to  the  conclusion  that  the  Appellant  has  fiuled 
to  estaUish  any  title  to  relief  on  this  head  of  fraud. 

The  next  ground  on  which  he  rests  his  titie  to  relief  is^ 
that  Mr.  Unme/,  Ae  principal  engineer  of  the  company,  on 
whose  decision  many  matters  were,  l^  the  terms  of  the 
contract,  made  to  depend,  was  incapacitated  from  acting 
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1854.        in  the  discharge  of  the  duties  imposed  on  him,  by  reason 
RA119BB      of  his  being  himself  a  shareholder  in  the  Company. — [His 
The  Grb^t    I'Oi^Bhip  here  read  that  part  of  the  contract]. 
WnrsBir         It  is  not  necessary  to  state  the  duties  of  the  engineer  in 
and  otheiB.  *   detail :  he  was,  in  truth,  made  the  absolute  judge,  during 
the  progress  of  the  works,  of  the  mode  in  which  the  Appel- 
lant was  discharging  his  duties;  he  was  to  decide  how 
much  of  the  contract  price  of  63,028  /.  from  time  to  time 
had  become  payable,  and  how  much  was  due  for  extra 
works;  and  from  his  decision,  so  &r,  there  was  no  aj^eal. 
After  aU  the  works  should  have  been  comjdeted,  the 
AppeUant  might  call  in  a  referee  of  his  own  as  to  any 
question  as  to  the  amount  (if  any)  then  due  beyond  what 
had  been  certified. 

The  contention  now  made  by  the  Appellant  is,  that  the 
duties  thus  confided  to  the  principal  engineer  were  of  a 
judicial  nature ;  that  Mr.  Brunei  was  the  principal  engineer 
by  whom  these  duties  were  to  be  performed,  and  that  he 
was  himself  a  shareholder  in  the  Company;  that  he: was 
thus  made  a  judge,  or  arbitrator,  in  what  was,  in  effect^  his 
own  cause.  That  until  the  month  of  July  X^^S  the  Ap- 
pellant was  unaware  of  the  fiict  of  Mr.  Bruntl  havii^  any 
interest  in  the  Company,  except  as  the  engineer,  and  so 
ought  not  to  be  bound  by  any  of  his  decisions. 

This  branch  of  the  Appellant's  argument  rests  on  the 
principle  decided  in  this  House,  in  the  case  of  Dimes  ▼.  The 
Grcatd  Junction  Canal  Company  («),  in  which  your  Lord- 
ship agreed  with  the  able  opinion  delivered  by  the  learned 
Judges,  through  Mr.  Baron  Par Atf,  that  the  decision  of  a 
judge  made  in  a  cause  in  which  he  has  an  interest,  is  void*^ 
able,  unless  in  cases  jof  necessity,  as  where  an  action  was 
brought  against  all  the  Judges  of  the  Court  of  Common 
Pleas,  on  a  matter  on  which  they  had  exclusive  jurisdiction. 

(#)  3  H.  L.  Cas.  ^70. 
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Btt  the  quesdon  is  whether  it  governs  the  present  case.    I        1864. 
tMiik  the  principle  has  no  application  here ;  a  judge  ought       Ranger 
to  be,  and  is  supposed  to  be,  indifferent  between  the    r^ij^^Q^^. 
ptrties.     He  has,  or  is  supposed  to  have,  no  bias  inducing     WssTBRir 
bim  to  lean  to  the  one  side  rather  than  to  the  other.    In    and'oUien. ' 
ordinary  cases  it  is  a  just  ground  of  exception  to  a  judge 
that  he  is  not  indifferent,  and  the  ftct  that  he  is  himself  a 
party,  or  interested  as  a  party,  affords  the  strongest  proof 
dot  he  lauoiiot  be  indifferent.    But  here  the  whde  ieoor  of 
die  oontract  shows  it  was  never  intoided  that  the  engineer 
fihoold  be  indifferent  between  the  parties. 

When  it  is  stipulated  that  certain  questions  shall  be 
decided  fay  the  engineer  appointed  by  the  Company,  this 
is,  in  fiurt,  a  stipulation  that  they  shall  be  decided  by  the 
Company.  It  is  obvious  that  there  never  was  any  intention 
of  leaving  to  third  persons  the  decision  of  questions  arising 
during  the  progress  of  the  works.  The  Company  reserved 
the  decision  to  itself,  acting  however,  as  from  the  nature 
of  things  it  must  act,  by  an  agent,  and  that  agent  was,  for 
tUs  purpose,  the  engineer.  His  decisions  were,  in  ftct, 
those  of  the  Company.  The  contract  did  not  hold  out,  or 
pretend  to  hold  out,  to  the  Appellant,  that  he  was  to  look 
to  the  engineer  in  any  other  character  than  as  the  imper- 
sonation of  the  Company :  in  fiu^  the  contract  treats  his 
acts  and  the  ads  of  the  Company,  for  many  purposes,  as 
eqmvalent,  or  rather  identicaL  I  am  therefore  of  opinion 
diat  the  principle  on  which  the  doctrine  as  to  a  judge  tests^ 
wholly  fails  in  its  application  to  this  case.  The  Company's 
engineer  was  not  intended  to  be  an  impartial  judge,  but  the 
oigan  of  one  of  the  contracting  parties.  The  Respondents 
stipulated  that  their  engineer  for  the  time  being,  whoever 
he  might  be,  should  be  the  person  to  decide  disputes 
pending  the  progress  of  the  works,  and  the  Appellant,  by 
assenting  to  that  stipulation,  put  it  out  of  his  power  to 
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1864. 

^^^^ 

Ramose 
The  Grbat 

WflBTBRK 

Railway  Co. 
andothen. 


object  on  the  groiuid  of  wbat  has  been  called  the  nnin- 
differency  of  the  person  by  whose  dedunon  he  agreed  to  be 
bound.  It  is  to  be  observed  that  the  person  to  decide  was 
not  a  particular  individual  in  whom,  notwithstanding  his 
rdation  to  the  Req>ondents»  the  contractor  nught  have  so 
much  confidence  as  to  agree  to  be  bound  by  his  award,  b«t 
any  one  whom,  fix>m  time  to  time,  the  Respondents  might 
choose  to  select  as  chief  engineer.  The  Appellant  aHegee 
that  he  did  not  know  the  fiMt  that  Mr.  JBrvael  was  a 
shareholder  until  more  than  two  years  after  the  works  had 
been  begun.  But  he  mntst  have  known  Aat  the  Respcm- 
dents  had  it  in  their  power  to  appoint  another  engineer  in 
Mr.  Bnmd^B  place,  who  might  hold  shares,  or  that  Mr. 
Brund  Inmself  might  purchase  shares.  Without  the 
intervention  of  die  engineer,  the  contract  was,  as  it  were, 
paralysed;  nodiing  could  be  done  under  it  And  it  surely 
can  harcfly  be  argued  that  a  person  appointed  engineer 
could,  by  purchasing  shares,  render  the  contract  practically 
inoperative.  His  Honour  the  Vic^CianceUar  of  EtfgUmdy 
when  this  case  waa  before  him^  treated  it  as  matter  of 
notoriety  that  engineers  employed  in  forming  the  line  <^  an 
intended  railway  were  almost  universally  holders  of  shares. 
Without  goii^  that  lengA,  it  may  be  safely  aflSnned  that 
there  is  nodiing  to  prevent  diem  fixmi  purchasing  shares. 
This  must  have  been  knovm  to  the  Appellant,  and  unless^ 
therefore,  he  can  read  the  word  '^engineer"  in  the  contract, 
as  meaning,  fay  necessary  implication,  ^an  engineer  not 
holding  shares  in  die  intended  Company/'  or  can  import 
into  die  contract  an  agreement  on  the  part  of  the  Bespon- 
dents,  that  no  person  holding  shares  should  ever  be  api- 
pointed  to  fiU,  or  should  continue  to  fill,  the  character  of 
engineer,  he  must  be  bound  by  the  terms  of  his  own 
agreement.  According  to  that  agreement,  he  bound  him- 
self, on  certain  points,  to  abide  by  the  decision  of  the 
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cogiiieer:  lu$  bunnr  that  m€h  engineer  might  be  or  beco  1864. 

a  sbaidMrfder.      If  he  meant  that  in  such  a  case  the      Ranobb 
•Dthoffitjr  of  die  engineer  ahoold  not  be  exerctBed,  he  ought    ^|^^  Gbbat 
to  have  pnmded  for  sach  a  contingency.    He  has  not  done     WasnutN 
ao^  and  has  therefore  no  just  ground  of  com{daint  and  othen.* 

This,  tiierefore,  brings  us  to  the  question  whether, 
jadgpendentiy  of  these  two  special  heads  of  fraud,  the 
Appdknt  has  shown  a  title  to  reliefl  His  object  is  to 
oblain  payment  for  work  done  by  him  for  the  Bespondents, 
■nder  the  several  conlraets  to  which  I  have  already 
refaned*  Now,  primd  fade,  this  payment  ought  to  be 
KNight  not  through  the  medium  of  a  suit  in  Equity,  but  of 
an  action  at  Law.  The  right  of  the  Af^llant  is  strictly 
a  kgpd  right;  the  obligation  of  the  CSompany  is  a  mere 
kgd  obligation.  The  question  therefore  is,  whethw  diere 
IS  aiqfthing  to  transfer  in  this  case  the  jurisdiction  from  a 
Court  of  Law  to  a  Court  of  Equity ;  whether  the  nature  of 
tke  works  to  be  executed,  or  the  conduct  <^  the  parties, 
dsring  their  progress,  has  given  to  the  Aj^pellant  any 
equitable  right,  has  conferred  on  him  a  right  to  sue  in 
tqaktf  instead  of  at  Law,  which,  in  the  case  of  anordmary 
eoBlract  to  do  work  for  another,  would  not  have  existed. 

In  eoosidering  this  question,  I  wiU,  in  the  first  instance, 
eoofine  the  inquiry  to  the  first  contract,  that  designated  as 
Ae  contiract  1 B.  What  then  were  the  Ai^peUant's  r^ts 
■ader  that  contract  ?-^[His  Lordship  here  repeated  all  the 
ilipuialions  as  to  certificates,  deductions^  and  payments, 
sad  as  to  penalties  for  delay.] 

This,  tfien,  being  the  right  of  the  Appellant,  the  case  he 
■ekes  by  his  Bill  is,  that  from  the  very  outset  the  sums 
certified  were  greatly  below  what  they  oi^htto  have  been; 
that  this  kept  him  very  deficient  in  fimds,  and  so  that  he 
was  unaUe  to  prosecute  the  works  with  the  same  vigour 
with  which  he  might  have  proceeded  if  he  had  not  been 
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1864.        thus  unduly   straitened  for  want   of  money.    In  dieae 
Ranobb      circumstanceB,  he  contends  that  he  is  entitled  to  haTe  an 
TheGiuBAT    ^^^^^^  taken  of  the  work  actually  done,  according  to 
WwtBBx     what  the  certificates  ought  to  have  been ;  that  the  Respon- 
aad  others.  *  dents  are  not  at  liberty  to  insist  on  any  penalties  for  the 
failure  in  completing  the  different  portions  of  the  works  at 
the  stipulated  times ;  and  moreover  that  they  were  not  at 
liberty  to  seize  and  take  possession  of  the  plant,  as  forfeited 
by  reason  of  undue  delay  in  prosecuting  the  works.-*  [His 
Lordship  here  went  through  the  evidence  on  those  points.] 
It  does  not  appear  to  me  to  be  necessary  to  institute  any 
minute  inquiry  as  to  how  &r  the  calculations  of  Mr.  Brunei 
were  accurate.    I  think  it  is  quite  enough  if  they  were 
made  bandJUkf  and  with  the  intention  of  acting  according 
to  the  exigency  of  the  terms  of  the  contract    The  Respon- 
dents expressly  stipulated  that  during  the  prepress  of  the 
works  the  decision  of  their  enginjeer  as  to  the  value  of 
the  work  from  time  to  tame  executed  shouhl  be  final.    If 
the  Appellant  thought  this  a  harsh  or  oppressive  clause,  he 
ou^ht  not  to  have  agreed  to  it.    It  does  not,  however, 
seem  to  me  to  have  been  unreasonable.    In  the  absence 
of  express  stipulations,  a  person  contracting  to  do  any  work 
for  another,  is  not  entitled  to  demand  payment  till  the 
whole  has  been  completed.     The  nature  and   extent  of 
such  a  woriL  as  that  which  the  Appellant  was  to  perform, 
might  well  induce  a  modification  of  what,  in  the  absence 
of  express  contract,  would  have  been  the  rights  of  the 
parties.    But  at  the  same  time  the    Respondents  might 
reasonably  feel  that  the  extent  to  which  any  claim  for  pay- 
ment, during  the  progress  of  the  works,  should  be  conferred 
on  the  contractor,  must  be  left  in  a  great  measure  to  them- 
selves.   It  would  never  do  for  persons  in  the  situation  of 
these  Respondents;  to  put  themselves  in  a  position  in  which 
a  question  might  be  raised  with  them  adversely  every  fort- 


CASES  IN  THE  HOUSE  OF  LORDS.  93 

niglity  as  to  the  extent  of  thdr  intennediate  liability  to  their        18M« 
coDtractors.  IUkgsb 

I^  indeed,  there  was  anything  like  frand  or  un&imess    rpi^^  Gbbat 
in  the  case,  different  considerations  might  arise ;  but  the  -^^^^"'^^ 
eridence  wholly  fails  to  establish  anything  of  the  sort ;  I    and  otheis.* 
can  discover  no  trace  of  any  desire  not  to  certify  fully,  and 
fidriy  the  amount  due*    It  may  be  that  in  some  instances 
the  certificate  ought  to  have  been  for  a  higher  sum  than 
that  fior  which  it  was  actually  given,  though  no  specific 
instance  of  the  sort  has  been  shown  to  my  satisfaction. 
The  learned  counsel  for  the  Appellant  pointed  out  what 
diey  conceived  to  be  unfiumess  in  the  allowances,  but  on 
coDsderation  I  am  of  opinion  that  they  were  made  fidrly, 
and  MMnetimefl  eweD,  favourably,  for  the  Appellant, 

Siqyposing,  then,  that  the  certificates  were  sudi  as  the 
BeqxHidents  were  bound  to  furnish,  the  next  question  is, 
whether  in  pajfing  to  the  Appellant  the  amounts  so  from 
time  to  time  certified,  the  Respondents  were  entitled  to 
deduct  the  amounts  due,  or  claimed  to  be  due,  for  penalties. 
Sodi  dedu€!tions.  were  made  on  two  occasions ;  first,  on  the 
certificate  given  on  the  12th  November  1836,  when  the 
headings  through  the  tunnek  were  completed;  and, 
leooodly,  on  the  3d  of  Jufy  1837. 

On  the  first  of  those  occasions,  a  sum  of  200  L  was 
deducted,  being  five  penalties  alleged  to  be  due  for  delay 
in  comjdetiiig  the  headways  through  tunnels,  Nos.  1  and  3, 
at  the  specified  time.  And  on  the  second  occasion  a 
deduction  of  20  /.  was  made  as  a  penalty  for  delay  in  the 
works  at  die  Avon,  Bridge*  These  penalties  had  certainly, 
according  to  the  express  language  of  the  deed,  been  in- 
corred ;  and  therefore  the  point  for  decision  is,  whether 
there  was  anything,  either  in  the  nature  of  the  penalty,  or 
the  conduct  of  the  parties,  to  prevent  the  Company  from 
insisting  on  the  literal  terms  of  the  contract 
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1854. 
Ranobh 

V, 

The  Gbbat 

Wrstkric 

Railway  Co. 

and  others. 


There  is  no  doubt  that  where  the  doing  of  any  particular 
Act  is  secured  by  a  penalty,  a  Court  of  Equity  is,  in 
general,  anxious  to  treat  the  penalty  as  being  merdy  amode 
of  securing  the  due  performance  of  the  Act  contracted  to 
be  done,  and  not  as  a  sum  of  money  really  intended  to  be 
paid.  On  the  other  hand,  it  is  certainly  open  to  parties 
who  are  entering  into  contracts  to  stipulate  that,  on  failure 
to  perform  what  has  been  agreed  to  be  done,  a  fixed  sum 
shall  be  paid  by  way  of  compensation. 

Whether  a  sum  so  fixed  is  to  be  considered  as  merely 
in  the  nature  of  a  security  for  the  actual  amount  of  damage 
incurred,  or  as  an  agreed  amount  of  liquidated  damages, 
is  often  a  question  of  great  nicety  and  difficulty.  I  am 
not  sure  that  benefit  has,  in  the  whole,  resulted  from  the 
struggle  which  Courts,  both  of  Law  and  of  Equity,  have 
made  to  relieve  Qontracting  parties  fix>m  payments  which 
they  have  bound  themselyes  to  make  by  way  of  penalty. 
Such  a  course  may  hare  been  very  reasonable  and  usefiil, 
where  the  damage  resulting  from  the  violation  of  the  ocm- 
tract  is  capable  of  being  exactly  measured.  But  whenever 
the  quantum  of  damage  is  in  its  nature  uncertain,  and  the 
due  performance  of  it  has  been  secured,  or  purports  to 
have  been  secured,  by  a  penalty,  it  might  perhaps  have 
been  safer  and  more  convenient  always  to  have  treated  the 
parties  as  meaning  what  their  language  imports ;  namely, 
that  on  fiulure  to  perform  the  contract,  the  stipidated 
penalty  should  be  paid.  But  this  has  not  always  been  the 
doctrine  of  the  Courts.  The  distinction  between  a  penalty 
and  a  sum  fixed  as  the  conventional  amount  of  damages, 
is  too  weU  established  to  be  now  called  in  question,  how* 
ever  difficult  it  may  be  to  say,  in  any  particular  case^  under 
which  head  the  stipulation  is  to  be  classed.  I  shall  pre- 
sently have  occasicHi  to  state  that  the  sums  in  this  contract 
made  payable  under  the  name  of  penalties,  are  to  be  treated 
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as  liquidated  damages,  and  not  as  penallies  to  secure  some-        1B64. 
tliin§^  unliquidated.    For  the  present,  it  is  sufficient  to  say      Banokr 
that  it  certainly  was  not  necessary,  for  the  purpose  of  rais-    f£^^  Great 
ing  a  question  on  this  point,  to  file  a  Bill  in  Equity.    The  ^^^^ 
question  only  arises  on  two  certificates.     If  the  Appellant    and  othen.  * 
oQOfiidered  that  the  Company  had  no  right  to  deduct  the 
peoalties^  he  had  only  to  bring  an  action  on  the  certificates 
and  (independently  of  the  question  arisii^  fiK>m  the  coor 
dact  of  the  parties)   the  point  would   necessarily  have 
arisen  and  been  decided  at  law.    The  Bill  cannot,  I  think, 
poBsiUy  be  sustained  on  the  mare  ground  that  the  penalties 
deducted  were  not  intended  as  more  than  a  mode  of  secur- 
ing to  the  Respondents  adequate  compensation  for  the 
damage  arisii^  fix)m  the  Appellant's  delay. 

But  then  it  was  argued,  that  even  supposing  the  penal- 
ties are  to  be  treated  as  sums  actually  intended  to  be  re- 
oofendde,  still  the  conduct  of  the  Reqwudents^  or  of  Mr. 
Brwudf  their  agent,  was  such  as  to  preclude  them,  at  all 
events,  so  far  as  relates  to  the  200  L,  deducted  in  Navem- 
her  1836,  firom  insisting  on  the  penalties,  whether  they  are 
to  be  treated  as  sums  actually  due,  or  as  a  mere  security 
tor  onascertained  damage.  I  am  of  opinion  that  this 
allegation  is  not  made  out,  in  point  of  fact. 

Being  theiefore  of  opinion  that  the  Appellant  has  failed 
to  establish  any  title  to  equitable  relief,  grounded  either  on 
the  allied  inefficiency  of  the  sums  certified,  or  of  the 
deductions  made  for  penalties,  I  come  next  to  consider 
whether  he  has  made  any  case  for  equitable  relief  by  rea- 
son of  the  course  taken  by  the  Respondents  in  taking 
poaaession  of  the  works  on  the  2d  of  July  1838.  The 
AppeDant  says,  that  he  was  proceeding  duly  to  complete 
tlie  works  according  to  the  terms  of  the  contract,  when,  on 
the  2d  of  Jmfy  1838,  the  Respondents  wrongfully  took  pos- 
sesoon  of  all  his  stock  of  materials,  tools  and  implements, 
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iBBi*        turned  faim  off  from  the  ground,  and  took  the  coni[4etion 
Ranokb      of  the  works  into  their  own  hands.    This  the  Appellant 

The  Grbat  <^oa^6>^<^9  ^^^^  ^  e£fect  an  abandonment,  or  a  repudiation 
Wbstekn  of  the  contract;  so  that,  without  reference  to  the  agreed 
and  others.*  8^™  ^^  68,028 /.,  he  is  now  entitled  to  have  an  account 
taken  of  the  value  of  the  work  actually  done,  and  of  the 
machinery,  tools,  materials,  &c.,  taken  possession  of  by 
the  Respondents.  I  do  not  think  that  even  if  the  Appel- 
lant has  made  out  what  he  contends  for,  namely,  that  in 
taking  possession  of  the  works  the  Respondents  were 
guilty  of  a  wrongful  act,  that  they  did  what  the  contract 
did  not  authorise  them  to  do,  the  consequence  would  have 
been  to  entitle  the  Appellant  to  the  reUef  which  he  asks. 
If,  while  he  was  duly  proceeding  to  fulfil  his  contract,  he 
was  wrongfiiUy  impeded  by  the  Respondents,  and  by  them 
prevented  from  doing  what  he  had  undertaken  to  do,  they 
would  be  answerable  to  him  in  damages  for  idl  the  con- 
sequenced  of  their  wrongful  act  Such  damages  woidd  of 
course  be  in  part  calculated  on  the  value  of  the  plant  and 
other  articles  of  which  he  had  been  wrongfully  deprived ; 
but  the  e£fect  would  not  be  to  alter  the  relative  position 
of  the  parties  as  to  the  contract  itself,  to  entitle  the  Appel- 
lant to  say  there  had  been  no  contract,  or  that  he  was  to 
be  paid  for  what  he .  had  done  without  reference  to  the 
contract.  That  would  not  be  the  consequence  of  the  aef 
of  the  Respondents,  even  treating  it  as  wrongful.  The 
right  of  the  Appellant  would  be,  to  recover  such  amount  of 
damages  as  would  put  him  in,  as  nearly  as  possible,  the 
same  poration  as  if  no  such  wrong  had  been  committed— 
that  is,  not  as  if  there  had  been  no  contract,  but  as  if  he 
had  been  allowed  to  complete  the  contract  without  inter- 
ruption. This  was  his  legal  right,  and  I  can  discover 
nothing  entitling  him  to  any  relief  b^Fond  that  resulting 
from  enforcing  that  right— nothing  that  can  enable  him  to 
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tonyert  a  wrongful  act  which  might  entitle  him  to  damages,        1854. 
into  an  act  which  entitles  him  to  an  account  of  work      Ranobb 
Already  done,  to  be  taken  on  terms  difiPerient  from  those  for    f^^  Grbat 
which  he  had  contracted.  Western 

I  have  hitherto  assumed  that  the  Respondents,  in  taking  aiKlotiiers. ' 
possession  of  the  works,  were  guilty  of  a  ¥rrongful  act ;  that 
they  did  something  not  warranted  by  the  contract.  But 
this  is  not  admitted  by  them ;  they  contend  that  what  they 
thd  was  warranted  by  the  contract,  and  so  that  the  Appel<- 
hot  has  no  cause  of  complaint  whatever,  either  at  law  or 
in  equity.  This  question  is  one  partly  of  law,  and  partly 
of  &ct;  and  it  turns  on  the  clause  which  provides  for  what 
may  be  done  on  the  happening  of  certain  events. 

The  first  point  to  be  decided  on  this  clause  is  one  of 
bw.  What  is  the  construction  of  the  contract?  In  what 
dicomstances  would  the  Respondents  have  a  right  under 
the  contract  to  take  possession  of  the  Appellant's  tools  and 
materials,  and  to  complete  the  works  themselves  ? 

That  a  state  of  circumstances  might  arise,  giving  to 
them  such  a  right,  is  a  matter  admitting  of  no  doubt.  If, 
for  instance,  the  Appellant  had  deserted  the  works  in  order 
to  prosecute  some  more  profitable  engagement  elsewhere, 
there  can  be  no  doubt  that  in  such  a  case  the  right  of  the 
Bespondents  stipulated  for  by  the  clause  in  question  would 
have  arisen.  How  then  was  it  to  be  decided  whether  such 
a  right  had  not  arisen  ?  This  question  can  only  be  an- 
swered by  attending  to  the  precise  terms  of  the  clause: 
the  provision  is,  that  if  the  Appellant  shall  not  proceed 
with  the  works  to  the  satisfaction  of  the  Respondents,  they 
may  give  him  notice  in  writing,  calling  on  him  to  pro- 
ceed regularly,  and  then  if  he  shall  for  seven  days  make 
default  in  regularly  proceeding  with  the  works,  the  Respon- 
dents may  employ  other  workmen,  and  act  on  the  clause 
in  question.    The  Respondents  might  give  notice  if  they 

VOL.  V.  G 
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^^^       were  dissatisfied,  risasonably  or  unreasonably,  with  the 

R^»®«*      Appellant's  rate  of  progress  or  mode  of  proceeding.    They 

The  Grbat    ^e>^  the  sole  judges  of  the  necessity  for  or  expediency  of 

lUm  '*1do.  ^^'^  ®^*^  *  notice.    Their  dissatisfaction  with  the  rate 

aiid  v&cn.    t>r  mode  of  proceeding  was  a  sufficient  reason  for  such  a 

notice.    But  when  the  notice  was  given,  their  right  to 

act  on  it  dq)ended  not  on  their  view  of  the  Appdlant's 

condttct->not  on  the  question  whether  they  were  or  were 

not  satisfied  with  him,  but  on  the  fact  whether,  after 

receipt  of  the  notice,  he  did  or  did  not  for  seven  days 

make  de&ult  in  regularly  proceeding  with  the  works. 

This  being  the  nature  of  the  right,  the  question  becomes 
one  of  fact  The  Respondents  having  given  the  notice 
required  by  the  deed,  was  the  Appellant's  conduct,  afler 
receipt  of  the  notice,  such  as  to  justify  the  Respondents  in 
what  they  did  ?  They  must,  in  order  to  sustain  the  valid* 
ity  of  Iheir  acts,  establish  as  a  matter  of  fact  that  the 
Appellant  did  for  seven  days  after  receipt  of  the  notice, 
make  default  in  proceeding  regularly,  which,  I  take  it, 
means  proceeding  with  reasonable  skill  and  diligence  in 
the  prosecution  of  the  works.  The  only  evidence  directly 
bearing  on  this  question  is  that  contained  in  Mr.  BruneFs 
answers  to  certain  interrogatories,  which  distinctly  dedaie 
that  he  was  not  satisfied  with  the  AppeUanf  s  mode  of 
proceeding. 

But  even  if  my  inference  on  this  point  is  not  just,  if,  in 
fact,  there  was  no  such  default  as  warranted  the  course 
taken  by  the  Respondents,  still  the  result  was  only  to  con<* 
fer  on  the  Appellant  a  right  of  action  to  recover  damages 
for  the  wrong  inflicted  on  him,  not  a  right  to  treat  himself 
as  absolved  from  the  contract,  and  as  entitled  to  be  paid 
for  the  works  he  had  done,  as  if  it  had  never  existed.  So 
biy  therefore,  as  relates  to  this  first  contract,  that  is,  the 
eontract  l  B,  the  Appellant  has  failed  to  show  any  title  to 
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liie  idief  which  he  asksi  bemg  in  substance  a  right  to        ISM.- 
payment  for  the  work  done  unconnected  with  the  contract.      Banger 

The  next  contract  in  point  of  time  entered  into  by  the  fjfy^^  Gbbat 
Appellant  was  that  designated  in  the  pleadiogs  as  con-  WnrssN 
tract  2  B;  but  I  think  it  more  conyenient^  before  I  refer  and othen.* 
to  that  contract,  to  dispose  of  that  which  is  described  as 
1  B  extenaicHi.  This  was  not  a  contract  under  seal,  and 
dianefoiey  if  it  must  really  be  treated  as  an  independent 
agreement,  there  might  be  some  difficulty  in  determining 
the  precise  nature  and  extent  of  the  Respondents'  liabili- 
ties  under  it  They  might  contend  that  as  a  corporation 
they  are  not  liable  on  a  parol  contract.  But  I  do  not 
think  that  any  question  of  that  sort  arises,  for  the  conr 
tract  1  B  extension  seems  to  me  on  the  evidence  to  be, 
inflict,  only  a  part  of  the  original  1  B  contract,  or  at  all 
efents,  that,  as  between  the  Appellant  and  Respondents,  it 
moat  be  so  treated  that  it  must  be  taken  to  be  a  part  of 
that  which  the  Appellant  was  bound  to  execute  under  the 
descr^idon  of  extra  works,  or  of  additions  to  the  original 
works,  subject  only  to  certain  alterations  of  price. 

By  the  original  contract  the  A{q>eUant  agreed  that  if  the 
Beqiondents  should  think  proper  at  any  time  to  make  any 
additions  to  the  <ffiginal  works,  they  should  be  at  liberty 
to  do  so  on  giving  to  him  written  instructions  for  the  purpose, 
ngued  by  the  principal  or  assistant  engineer.  The  Re- 
ymrients  by  their  answer  say,  that  at  the  time  when  the 
original  contract  1 B  was  entered  into,  it  was  well  known 
that  the  railway  would  have  to  be  constructed  between 
Bristol  and  the  extreme  westerly  point  of  the  works 
comprised  in  the  contract,  and  that  for  that  purpose  the 
works  afterwards  described  as  1  B  extension,  would  have 
to  be  executed ;  ft  part  of  sudi  works  being  in  ftBu;t  expressly 
pfOYided  for  by  the  specification  to  the  original  1  B  contract 
They  go  on  to  say  that  prior  to  the  month  of  September 
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1837|  the  Appellant  executed  a  portion  of  these  works,  and 
was  paid  for  the  same  as  extra  work,  under  contract  1 B, 
and  according  to  the  schedule  of  prices  thereto  annexed ; 
but  that  afterwards,  a  question  being  raised  whether  these 
works  were  fiedrly  to  be  considered  as  coming  within  the 
contract,  an  arrangement  was  come  to  between  the  Appellant 
and  Mr.  Brunei^  according  to  which  the  Appellant  agreed 
to  do  the  works,  but  upon  a  new  schedule  of  prices  then 
settled  between  them.  This  statement  is  fully  borne  out 
by  the  evidence  of  Mr.  Brunei^  in  his  answers  to  the  8th 
and  9th  interrogatories,  and  also  by  the  certificates ;  but  it 
was  expressly  stipulated  that  except  as  to  the  variation  of 
prices,  all  the  provisions  of  the  contract  1  B  should  be 
<:onsidered  as  applicable  to  the  1  B  extension  as  well  as  the 
original  works.  This  evidence  does  not,  I  think,  leave  any 
doubt  as  to  the  real  state  of  the  case.  What  would  be  the 
works  not  included  in  the  specification  which  might  fairly 
be  treated,  not  as  new  works,  but.  as  additions  to  the 
original  works,  was  a  question  evidently  very  difficult  to 
decide.  The  terms  of  the  contract  are  extremely  loose 
and  vague ;  both  parties  seem  at  first  to  have  supposed 
that  the  extension  works  were  fairly  to  be  ccmsidered  as 
additional  or  extra  works  under  the  contract  For  the 
first  six  weeks  after  they  were  b^un  in  April  1837,  the 
iunount  due  for  them  was  included  in  the  fortnightly 
certificate  for  the  works  on  1  B.  Afler  the  middle  of  June 
1837  a  difierent  course  was  followed;  separate  certificates 
were  thenceforth  given  for  the  extension  works ;  the  Ap- 
pellant considering  that  these  works  were  not  fisurly  to  be 
treated  as  additions  to  the  original  works,  but  as  works 
altogether  separate  and  distinct,  seems  to  have  remonstrated 
"and  to  have  pressed  to  be  allowed  for  them  a.  more  favourable 
scale  of  prices.  To  this  Mr.  Brunei  on  the  part  of  the 
<i!ompany  acceded,  but  on  an  express  agreement  that  except 
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80  &r  as  related  to  the  new  scale  of  prices,  the  old  contract  1854. 
1  B  should  be  deemed  to  be  in  force ;  that  is,  in  effect,  that  Ranobb 
the  works  of  1  B  extension  should  (subject  to  the  variation  j^^  Gbbat 
in  the  prices)  be  considered  merely  as  an  addition  to  the  Wbstbbn 
original  works  within  the  terms  of  the  contract.  It  is-  not  andotheiSi.*^ 
necessary  to  consider  the  question  glanced  at  in  the 
aigomenty  whether  this  was  an  arrangement  which  Mr^ 
Bnmd  could  make  so  as  to  bind  the  Company ;  the  terms 
so  airanged  were  the  terms  according  to  which  the  works 
were  in  &ct  done,  and  though  the  terms  stipulated  for  by* 
the  contract,  namely,  that  the  authority  for  any  additional 
woiks  should  be  in'  writing,  signed  by  the  engineer,  were 
not  (so  far  as  appears)  adhered  to,  yet  it  certainly  is  not 
open  to  the  Appellant,  having  done  the  works  on  such  a 
pand  contract,  to  reject  its  terms  and  to  claim  remuneration 
on  a  quantum  meruit,  as  if  no  such  express  agreement  had 
been  come  to.  It  might  have  been  open  to  argument  on 
the  part  of  the  Respondents,  that  they  are  not  bound  ta 
pay  for  works  done  under  the  terms  of  a  parol  contract  made 
widi  their  agent,  and  not  authorised  by  them ;  but  they 
hare  not  raised  such  a  point,  and  certainly  the  Appellant 
cm  have  no  right,  beyond  that  which  the  parol  agreement, 
confers  on  him ;  if  the  Respondents  are  in  the  circumstances 
of  the  case  bound  at  all  (and  they  do  not  dispute  that  they 
are  bound),  it  can  only  be  by  an  obligation  to  fulfil  the 
tenns  of  the  contmct  entered  into  by  their  agent ;  all  the 
consequences  incident  to  the  other  contracts  followed  there- 
fore with  regard  to  this  extension  work. 

With  respect  to  the  other  point,  the  seizure  of  the  plant 
on  the  1  B  extension,  by  reason  of  the  defiaiult  in  not 
proceeding  regularly  after  the  notice  of  the  23d  June  1838, 
I  have  already  stated  that  in  my  opuiion  the  evidence 
dearly  makes  ont  the  &ct  of  the  defiaiult,  and  the  consequent 
right  of  the  C(»npany  to  make  the  seizure,  assuming  it  to 
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1864.        be  clear  (as  I  do)  that  the  termfi  of  the  original   1  B 
Rangbb      contract  governed  the  extension  contract  also.     I  must, 
TheGBBAT    however,  here  repeat  what  I  stated  as  to  the  original 
Wbstern     contract,  that  whether  the  de&ult  of  the  Appellant  is  or  is 
and  others. '   ^^^  made  out,  does  not  appear  to  me  material  with  reference 
to  this  suit.    Even  if  there  had  been  no  default  at  aU,  be 
would  have  no  r^ht  to  the  equitable  relief  he  asks,  though 
he  would  in  such  case  certainly  be  entitled  to  full  compen- 
sation by  way  of  damages  for  the  wrong  inflicted  on  him* 
On  these  grounds,  I  think  that  the  Appellant's  claim  to  the 
relief  which  he  asks,  so  far  as  relates  to  the  extension 
contract,  is  as  groundless  as  that  in  respect  to  the  original 
contract.    In  each  case  he  has  alike  failed  to  establish  what 
he  contends  for,  namely,  a  title  to  be  paid,  as  if  no  contract 
had  existed. 

This  brings  me  to  the  consideration  of  the  2  B  contract^ 
which  was  in  its  terms  nearly  the  same  as  the  1.  B  contract. 
All  the  reasons  on  which  I  have  relied,  as  showing  that 
there  is  nothing  entitling  the  Appellant  to  the  relief  he  asks 
in  respect  of  the  contract  1  B,  apply  also  to  this  second 
contract,  except  indeed  that  the  evidence  does  not  appear 
to  make  out,  without  enquiry,  that  he  did  not  proceed 
regularly,  that  is,  with  due  skill  and  diligence,  afler  the 
receipt  of  the  notice.  I  do  not  think  it  necessary  therefore 
to  say  more  on  the  subject  of  the  second  contract. 

The  only  remaining  contract  is  that  designated  as  8  L, 
in  the  London  and  Reading  contract ;  this  contract  bears 
date  the  30th  of  August  1836,  being  between  five  and  six 
months  afler  the  date'  of  the  first  or  1  B  contract,  and 
nearly  four  months  afler  the  date  of  the  second  or  2  B 
contract ;  the  portion  of  the  line  to  which  it  relates  is  a 
distance  of  about  six  miles  from  the  Caverskani'^oad,  at  or 
near  Reading,  eastward  towards  London ;  the  sum  to  be 
paid  by  the  Company  to  the  Plaintiff  was  186,344  /. ;  the 
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ooatraet  is  fimmed  sabBtantially  on  the  same  principle  as        18M. 
the  two  preceding  contracts.  Rakoke^ 

The  first  point  made  by  the  Appellant  as  to  this  part  oC  f^^^  Gbbat 
the  works  is,  that  he  is  not  bound  in  reference  to  them  by  Wbtkbn 
the  C(M&tract  8  L,  inasmuch  as  that  contract  related  not  to  ^nd  othen*. 
the  line  actually  proceeded  with,  but  to  a  different  hne,  the 
ccHistniction  of  which  was  erentually  abandoned*  For  this 
argument  I  cannot  discover  the  slightest  foundation.  By 
the  express  terms  of  the  contract  the  Respondents  were 
antfiorised  to  make  any  alterations  in  the  works  contracted 
iisr  which  they  might  deem  expedient,  and  I  cannot  con- 
ceive anythii^  more  legitimately  coming  vnthin  the  mean- 
ing of  an  alteration  than  a  carrying  of  the  line  one  or  two- 
hundred  yards  to  the  south,  avoiding  thereby  the  necessity 
of  a  tunneL  [His  Lordship  here  referred  fully  to  the 
evidence  to  show  that  the  deviation  was  required,  and  that 
at  the  time  the  Appellant  did  not  object  to  it ;  and  he  then 
narrated  the  circumstances  under  which  the  Respondents 
had  takea  possession  of  this  portion  of  the  work.] 

The  original  bill  wbs  filed  on  the  2l8t  of  July^  so  that  it 
did  not,  indeed  it  could  not,  make  mention  of  the  notice  of 
the  30th  ofJubff  or  the  subsequent  seizure  of  the  plant  on 
the  20th  of  August.  These  new  facts  were,  however,, 
brought  before  the  Court  by  the  bill  of  revivor  and  sup- 
{dement,  filed  on  the  5th  of  March  1840,  by  which  the 
Appellant  seeks  relief  in  respect  of  this  8  L  contract,  simi- 
lar to  what  he  sought  by  the  original  bm  in  respect  to  the 
BtiUol  contracts.  There  is  nothing  to  distinguish  this 
8  L  contract  fit>m  the  others  on  the  general  question  of 
the  relief  asked,  and  it  is  therefore  unnecessary  to  repeat 
the  observations  afaready  made. 

Having  thus  considered  all  the  contracts  one  by  one,  I 
win  now  look  to  the  prayer  of  the  bill  to  see  how  far  the 
Appellant  makes  out  a  title  to  any  part  of  the  relief  which 
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1854.        he  asks.    He  first  asks  a  declaration^  that  as  to  the  conti'act . 

Banobb      1  B,  he  was  imposed  upon  in  respect  of  the  strata  through 

The  Grbat    ^^^^  ^^  tunnels  and  cuttings  were  to  be  made,  and  so 

Western      that  he  is  entitled  to  be  paid  for  these  works  at  fair  prices 

and  othexB.*  without  regard  to  the  contract     I  have  already  stated  that 

no  such  case  of  imposition  appears  to  me  to  be  made  out, 

so  that  all  title  to  relief  founded  on  it  falls  to  the  ground. 

The  Appellant  then  asks,  secondly,  a  declaration  that  all 

the  clauses  in  the  different  contracts  giving  any  authority 

to  Mr.  Brunei  as  the  principal  engineer  of  the  Company, 

are  fraudulent  and  void  as  against  the  Appellant,  with  a 

declaration  that  he  is  not  bound  by  any  certificates  given 

by  Mr.  Brunei.    On  this  head,  also,  I  have  already  fully 

stated  my  reasons  for  thinking  that  the  Appellant  has  no 

ground  for  complaint,   and  is,  therefore,  entitled  to  no 

relief. 

The  next  head  of  relief  asked  by  the  bill  has  reference 
to  the  taking  possession  by  the  Respondents  of  the  works 
at  Ruscombey  on  the  8  L  line,  and  of  the  tunnel  No.  3  in 
the  1  6  contract,  according  to  the  arrangement  embodied 
in  a  paper  dated  the  18th  o{  April  1838,  set  out  in  the 
pleadings.  The  bill  prays  a  declaration  that  these  acts  of 
the  Respondents,  as  well  as  the  obtaining  from  the  Appel- 
lant of  his  signature  to  the  paper  in  question,  were  fraudu- 
lent and  void.  It  is  unnecessary  to  consider  these  branches 
of  the  case,  for  they  were  abandoned  by  the  counsel  in 
argument  at  the  Bar.  The  bill  then  prays  a  declaration 
that  the  Appellant  did  not  incur  any  penalties,  or  if  he  did, 
then  that  they  were  waived,  or  that  the  Appellant  is  en- 
titled to  be  relieved  from  them.  I  have  already  stated  my 
opinion,  that  what  are  in  these  contracts  called  penaltiea 
are,  in  fact,  fixed  sums  agreed  upon  as  the  conventional 
amount  of  damages  to  be  paid  by  the  contractor  in  the 
event  of  his  failing  to  execute  certain  portions  of  the  work 
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liefore  certain  defined  times ;  nothing  could  be  more  rea-        18^ 
sonaUe  than  such  a  stipulation.     It  was  obviously  of  vital      BAHasa 
importance  to  the  Respondents  to  get  the  works  completed    r^j^^  Gbeat 
by  a  stipulated  time,  and  in  order  to  secure  this  object  they     ^■*'^™J 
iBsde  it  a  matter  of  positive  contract  that  certain  particular   and  othexs. ' 
portions  of  the  work  should  be  finished  by  certain  speci- 
fied times ;  and  on  fitilure  to  fiilfil  this  engagement  the 
contractor  bound  himself  to  pay  certain  stipulated  sums, 
increasing  every  week,  as  the  increased  delay  might  be 
likdy  to  be  more  and  more  injurious  to  the  Respondents. 
All  the  .  circumstances  which   have   been   reUed  on    in 
the  different  reported  cases  as  distinguishing  liquidated 
damages  firom  penalties,  are  to  be  found  here.    The  in- 
jury to  be  guarded  against, was  one  incapable  of  exact 
cakalation.     The  sum  to  be  paid  is  not  the  same  for  every 
de&nhy  fi^r  that  which  should  occasion  small  as  for  that 
which  should  cause  great  inconvenience,  but  one  increasing 
tB  the  inconvenience  would  become  more  and  more  press* 
ing ;  and,  finally,  the  payments  are  themselves  secured  by 
the  penalty  of  a  bond ;  and  this  is  hardly  consistent  with 
the  notion  that  the  payments  secured  were  themselves  the 
very  penal  sums  provided  to  secure  something  else.     For 
these  reasons  I  think  it  clear  that  these  payments,  though 
called  penalties,  are  in  truth  liquidated  damages  agreed  on 
W  the  parties,  and  which  the  Respondents  might  set  off 
against  the  demand  of  the  Appellant  upon  them  under  the 
contract    But  then  the  Appellant  contends  that  the  Respon- 
<lent8  never  had  a  titie  to  recover  these  penalties,  because  . 
the  delays  in  respect  of  which  they  are  claimed  were  pro- 
duced by  the  harassing  and   vexatious  conduct  of  the 
Respondents  themselves,  or  their  agents.     It  is  sufficient  on 
this  head  to  say  that  ijie  Appellant,  in  my  judgment,  wholly 
fails  to  make  out  in  point  of  fact  the  proposition  for  which 
he  contends. 
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The  bill  next  prays  a  declaradon  that  the  Respondents 
were  not  entitled  to  give  the  notice  of  the  23d  of  June 
1838,  under  which,  on  the  2d  of  July  following,  they  took 
possession  of  all  the  plant  and  works  on  the  contract 
1  B  and  2  B,  including  the  1  B  extension;  and  forther,  a 
declaration  that  they  were  not  justified  in  taking  such 
possession,  and  that  they  may  be  ordered  to  account  for, 
and  pay  to  the  Appellant,  the  value  of  the  plant  and  pro- 
perty of  which  they  so  unjustly  possessed  themselves. 

The  supplemental  bill  prays  a  similar  declaration,  and 
similar  relief,  in  respect  to  the  plant  and  stock  on  the 
Steading  line,  of  which  the  Respondents  took  possession 
on  the  25th  of  August  1838.  The  right  of  the  company 
to  take  possession  of  these  works  dqiends  on  the  question 
whether,  after  the  giving  of  the  notices,  the  Appellant  did 
or  did  not  make  defiaiult  in  regularly  proceeding  with  ite 
works.  If  he  did  not,  then  the  Respondents,  or  their 
servants,  were  trespassers,  and  so  were  responsible  in 
damages.  This,  however,  is  not  the  right  insisted  on  by 
the  Appellant.  The  bill,  after  asking  the  declarations  as 
to  the  seizures  to  which  I  have  referred,  goes  on  to  pray 
for  accounts  of  what  is  due  to  the  Appellant^  on  the  footiiig 
of  there  never  having  been  any  contracts,  or  of  the  con- 
tracts having  been  abandoned;  and  this  is  clearly  an 
erroneous  view  of  his  rights,  whether  the  seizures  were,  or 
were  not,  justifiable.  The  bill  prays  fiirther,  that,  in 
taking  the  accounts  of  what  is  due  to  the  Plaintiff,  it  may 
be  ascertained  what  was  due  to  him  at  the  several  dates 
of  the  different  advances  made  to  him  by  way  of  mortgage, 
and  that  those  advances  may  be  treated,  to  the  extent  of 
the  sums  then  due,  as  being  payments  and  not  loans,  with 
all  necessary  consequential  directions.  This  relief  is  asked 
on  the  notion  that  the  sums  to  be  treated  as  actually  pay- 
able from  time  to  time  during  the  progress  of  the  girorks, 
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were  not  the  suins  certified  by  the  engineer,  but  such  sums  1B54. 

as  the  Master  should  find  to  be  the  real  value  of  the  work  Bahobr 

done,  disregarding  the  contract  altogether.   This,  as  I  bare  r£i^  Gbsav 


already  explamed,  is  an  erroneous  view  of  the  Appellant's  WannniN 
righL  The  contracts  cannot  be  disregarded ;  and,  accord-  and  oihen. 
log  to  the  contracts,  nothing  was  payable  during  the 
progress  of  the  works,  except  the  sums  certified;  and,  at 
the  times  of  the  several  mortgage  advances,  all  these  sums 
had  been  fully  paid.  The  Respondents,  therefore,  had  a 
dear  right  to  the  full  benefit  of  the  securities  given  by  the 
Appellant  for  the  several  advances  made  by  way  of  loan 
on  mortgage  of  the  plant,  the  stock,  and  the  reserved 
fimds,  and  the  Appellant  could  not  be  entitled  to  an  ac- 
count on  any  other  principles.  The  biU  then  prays,  lastly, 
that  an  account  may  be  taken  of  the  engines,  tools,  ma- 
terials, articles,  and  things  of  which  the  Respondents  took 
possesfflon,  and  that  they  may  be  debited  in  account  with 
the  value  thereof,  with  interest  for  the  same.  The  right  of 
the  Appellant  to  such  an  account  depends  on  the  question 
whether,  according  to  the  true  construction  of  the  agree- 
ment, the  Respondents  were,  on  taking  possession  of  the 
plant,  to  become  absolute  owners  of  it  to  all  intents  and 
purposes ;  or  whether  the  possession  was  only  to  be  for  the 
poqKwe  of  enabling  them  to  go  on  with  the  works,  and  to 
complete  them  at  the  risk  and  cost  of  the  Appellant, 
holding  the  plant  as  a  security,  so  far  as  it  would  go,  for 
whatever  outlay,  if  any,  they  might  have  to  make,  beyond 
what  they  would  have  had  to  pay  under  the  contract  in 
case  the  Appellant  had  duly  performed  his  engagements. 

The  provisions  of  the  contract  are  very  explicit.    First, 

open  the  AppeDant's  default,  after  the  seven  days'  notice, 

the  Respondents  were  authorised  to  proceed  and  complete 

the  works   themselves,  paying  for  the  same  out  of  the 

money  then  remaining  due  to  the  Appellant  on  account  of 
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1B54:        the  contract.    Secondly^  the  payments  then  already  made 
RANOEit      to  the  Appellant  were  to  be  taken  as  full  satisfieu^tion  for 
The  Gbbat    ^  works  then  already  done  by  him.    Thirdly,  all  money 
Western      then  due,  or  which  would  thereafter  have  become  due  to 
and  othen.r  him  under  the  contract,  and  all  the  tools  and  materials  in 
and  about  the  works,  were  to  become  the  absolute  pro- 
perty of  the  company.    And,  fourthly,  if  the  monies,  tools, 
and  materials  so  to  become  the  property  of  the  company 
should  be  insufficient  to  cover  all  charges  occasioned  by 
completing  the  works,  then  the  Appellant  was  to  make  good 
the  deficiency. 

I  assume  that,  in  taking  possession  of  the  plant,  the 
Respondents  did  no  more  than,  under  these  clauses, 
they  were  warranted  in  doing.  The  question  is,  whether, 
having  taken  possession,  they  became  absolutely  en- 
titled to  all  which  they  seized,  or  whether  the  whole 
provision  is  not  to  be  regarded  as  mere  machinery  for 
enabling  them  to  complete  the  works,  at  the  risk  and  cost 
of  the  Appellant.  I  think  the  latter  is  the  true  con- 
struction of  the  clauses.  When  I  was  considering  the 
question  whether  the  penalties  for  delay  were  to  be  treated 
as  mere  penalties  to  secure  the  due  performance  of  the 
work,  or  as  liquidated  damages  to  be  paid  for  each  default^ 
I  observed  that  one  argument,  leading  strongly  to  the 
latter  conclusion,  was  founded  on  tlie  uncertain  nature  of 
the  damage  to  be  provided  against ;  that  is  to  say,  on  the 
impossibility  of  saying  (as  matter  of  mere  calculation)  how 
much  the  Respondents  were  prejudiced  by  the  tact  that  a 
particular  portion  of  the  work  was  delayed  for  a  week,  or 
a  fortnight,  or  a  month.  This,  of  itself,  afforded  strong 
ground  for  construing  the  clause  as  meaning  to  fix  the 
amount  of  damage,  as  being  intended  to  make  certain 
what  was  otherwise  uncertain.  But  this  test  fails  in  the 
clauses  now  under  consideration.     The  object  of  these 
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dauses  was  to  enable  the  Respondents  to  do,  at  the  cost        18^* 
of  the  Appellant,  the  work  which  he  had  failed,  or  seemed       Banoer 
likely  to  fail,   in  doing  himself.     The   amount  of  their    ,^^^  Grrai 
damage  was  capable  of  exact  admeasurement.     It  was  the     Western 
sum  which  they  should  expend  in  doing  what  the  Appel-    ^nd  othexs.." 
hnt  ought  to  have  done,  less  the  amount  payable  to  the 
Appellant.     In  such  a  case,  if  the  property  seized  is  made 
aTailable  as  a  fund  for  indemnifying  the  Respondents,  all 
die  ends  of  the  clauses  in  question  are  fully  answered. 

It  is  to  be  observed,  that  the  property  seized  comprised 
{mter  aJia)  the  three  reserved  sums  of  4,000  /.  each.  It 
could  hardly  have  been  in  the  contemplation  of  the  parties 
tbat,  without  reference  to  what  the  Respondents  should,  be 
obliged  to  spend  in  completing  the  works,  they  should  be  at 
fiberty  to  appropriate  to  themselves  three  sums  of  money, 
amounting  to  12,000/.,  and  that,  too,  even  though  the 
work  remaining  to  be  completed  might  not  amount  to 
1,000  /•  But  further,  it  was  clearly  contemplated  that 
the  Respondents  should  keep  an  account,  not  only  of  all 
which  they  expended  in  completing  the  works,  but  also 
of  all  which  they  made  by  the  tools  and  materials  seized ; 
tx  the  Appellant  was  to  make  good  any  deficiency,  and 
the  amoont  of  deficiency  could  only  be  ascertained  by 
keeping  accounts  of  all  which  was  realised;  and  if  ac- 
counts were  to  be  kept  for  the  purpose  of  charging  the 
oontractor  with  the  deficiency,  it  can  hardly  be  supposed 
to  have  been  the  intention  of  the  parties  that,  if  there  was 
a  Borphis,  the  Respondents  should  retain  it  for  their  own 


Again,  it  is  to  be  observed,  that  the  right  of  the 
Reqiondents  to  make  the  seizure  would,  in  case  of  seven 
days'  de&ult  after  notice,  arise  at  any  period  of  the  con^ 
tract;  that  is,  when  work  to  the  amount  of  only  1,000/. 
or  100/.  remained  to  be  done,  as  well  as  when  i^or]|  to 
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18M.        the  amount  of  50,000/.  was  incomplete.    The  erid^ce  as 

Baxqbb      to  the  value  of  the  plant  is  conflicting,  but  it  could  hardly 

The  Gbbit    ^  stated,  on  a  rough  estimate,  at  less  than  10,000/.,  in 

addition  to  which  there  were  the  three  resenred  sums  of 


and  athen»*  4>000/.  each.  Now,  it  could  hardly  have  been  intended 
that  the  Respondents  should  be  at  liberty  to  aj^ropriate 
to  themselves  the  whole  of  this  large  stock  and  these 
sums  of  money,  without  reference  to  the  amount  of  what 
remained  to  be  done;  that  they  should  be  at  liberty  to 
make  a  profit,  and  it  might  be  a  very  large  profit,  fixnn  the 
default  of  the  Appellant.  There  are  cases  in  which  the 
mere  fact  that  the  same  sum  is  made  payable  fi3r  a  small 
default  as  for  a  large  one,  has  been  held  to  prove  that  the 
sum  so  payable  was  meant  merely  as  a  penalty  to  secure 
the  due  performance  of  the  Act  intended  to  be  provided 
for,  and  not  aa  a  sum  really  recoverable.  The  same  prin* 
ciple  is  applicable  here.  A  defimlt  on  the  part  of  the 
contractcHT  might  be  very  injurious  at  one  stage  of  the 
works,  and  very  unimportant  at  another.  So  long  as  a 
large  porticm  of  the  works  remained  to  be  done,  a  large 
fund  might  be  necessary  to  indenmify  the  Respondents, 
when  driven  to  undertake  the  prosecution  of  the  work  them- 
selves. But  when  very  little  remained  to  be  done,  that 
which  was  only  a  reasonable  security  in  the  former  case, 
would  become  excessive. 

On  these  grounds  I  have  come  to  the  conclusion  that 
the  true  meaning  of  this  part  of  the  contract  is,  that  the 
Respondei^,  though  at  liberty  to  seize  and  appropriate  the 
plant  belonging  to  the  Appellant,  were  yet  bound  to 
account  for  its  value  in  settling  their  accounts  with  him. 

Having  thus  gone  through  the  several  points  of  the 
case,  it  now  only  remains  to  consider  what  the  precise 
decree  ought  to  have  been,  and  how  far  it  requires  co^ 
reckon. 
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The  A[qpellant  complains  of  a  portion  only  of  the  decree.        1B54. 
The  Reqiondoitg  complain  of  it  altogether,  contending      IUnoxb 
dnt  the  bill  ought  to  have  been  dismissed.    The  obsenra-    rj^^^  Gbbat 
tioDS  I  have  made  show  that  I  do  not  agree  with  the  view     Ws9tkbn 
of  dther  party.     I  am  not  prepared  to  say  that  the  Appel*    ^^  othen.* 
hot  was  not  entitled  to  some  relief— ^I  certainly  do  not 
daiik  he  was  oititled  to  what  he  asked — and  it  therefore, 
k  this  stale  of  things,  becomes  necessary  to  consider  what 
Ae  decree  below  ought  to  have  been. 

In  the  fiiBt  place,  then,  I  think  that  so  much  of  the 
ae?eral  bills  as  seeks  a  declaration  that  the  Plaintiff  was 
imposed  upon  in  respect  to  the  strata  on  the  line  1  B, 
and  aD  decburations  and  relief  consequent  thereon,  and  as 
seeks  to  im^ieach  the  right  of  Mr.  Brunei  to  act  as  engi-^ 
aeer,  by  .reason  of  his  being  a  shareholder,  and  as  seeks  a 
dedaimtioo  that  the  Beqpondeuts,  in  possessing  themselves 
of  the  works  at  JRuscombe  Hill  and  the  tunnels  on  the 
1 B  line,  took  widne  advantage  of  the  Phdntifl^  with  all 
coDsequeotial  relief  thereon,  and  as  seeks  a  declaration 
that  the  Plaintiff's  signature  to  the  paper  of  the  18th  of 
Afril  was  obtained  by  fraad,  with  all  consequential  relief 
dierecHi,  and  as  seeks  a  declaration  that  the  Plaintiff  had 
not  incorred  any  penalties  under  the  contracts,  and  was 
entitled  to  be  relieved  therefrom,  and  as  seeks  a  declara- 
tioQ  that  the  Defaidants  were  not  entitled  to  take  posses- 
M  of  the  works,  and  to  give  the  notices  for  that  purpose, 
ttd  that  by  such  taking  possession  the  Plaintiff  was 
idieved  from  all  obligation  under  the  contracts,  and  that 
&&  same  must  be  ocMisidered  as  abandoned,  ought  to  be 
diaiiiissed  with  costs. 

But  the  Ajqpdlant  is  entitled  to  a  decree  to  the  follow- 
ing eSedz  First,  an  account  must  be  taken  of  all  sums 
properly  expended  by  the  Respondents  in  jcompleting, 
according  to  the  terms  and  conditions  of  the  several  con* 
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tracts,  the  works  thereby  respectively  agreed  to  be  dbne 
by  the  Appellant,  including  extra  works,  with  a  declaration 
that,  for  the  purpose  of  such  accounts,  the  1  6  extension 
ought  to  be  deemed  to  be  part  of  die  original  1  B 
contract. 

Secondly,  an  account  must  be  taken  of  what  is  due  to 
the  Respondents  for  principal  and  interest  on  the  several 
advances  made  by  them,  by  way  of  mortgage,  in  the 
year  1837. 

And  it  ought  to  be  declared  that  the  Appellant  is 
chargeable  in  account  with  the  Respondents  for  all  sums 
so  expended  by  them  in  the  completion  of  the  works,  and 
also  with  what  shall  be  found  due  in  respect  of  the  sud 
mortgages.  Against  what  shall  be  found  due  from  him  on 
these  accounts  the  Appellant  is  entitled  to  have  an  account 
of  what  would  have  been  payable  to  him  under  the  con- 
tracts at  the  completion  thereof  in  case  the  works  had 
been  finished  by  him,  instead  of  being  completed  by  the 
Respondents;  and  also  an  account  of  the  value  of  the 
plant,  materials,  and  other  goods,  of  which  the  Respon- 
dents tdbk  possession  in  the  months  of  July  and  Augtut 
1838. 

And  it  must  be  declared  that  in  taking  the  forgoing 
accounts  the  Appellant  is  chargeable  with  the  sum  of 
200/.,  with  which  he  was  debited  in  a  certificate  of  the 
11th  of  November  1836,  under  the  head  of  penalties; 
and  that  he  is  also  chargeable,  by  way  of  liquidated 
damages,  with  all  other  sums  which  shall  have  become 
payable  by  him  under  the  conditions  of  the  several  bonds 
executed  by  him,  in  the  penal  sums  of  4,000/.,  4,000/., 
and  5,000/.  mentioned  in  the  said  three  contracts,  1  B, 
2  B,  and  8  L  respectively,  save  only  so  Sblt  as  the  Appel- 
lant shall  show,  to  the  satisfaction  of  the  Court,  that  the 
delay  or  default  in  respect  of  which  any  sud^  liquidated 
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damages  ate  claimed,  was  occasioned  by  the  act  or  defeult        1854. 
of  the  Respondents,  their  agents,  or  servants,  and  save      Ranobr 
also  that  no  penalty  is  to  be  deemed  payable  under  the    .pj^^  Gbb4T 
said  bonds  respectively,  from  and  after  the  time  when  the     Westbrn 
Bespondents  took  possession  of  the  works  to  which  such    ^^  others, 
bonds  respectively  related. 

The  third  bill,  that  I  mean  relative  to  the  particular 
nature  of  the  masonry  work  done,  was  wholly  unneces- 
saiy,  and  must  be  dismissed  with  costs.  I  do  not  think 
it  necessary  to  consider  whether  it  was,  as  is  alleged  by 
the  Respondents,  demurrable.  It  was  certainly,  with 
reference  to  the  only  accounts  to  which  the  Appellant  is 
entitled,  quite  unnecessary.  The  masonry  work,  as  to 
which  this  question  arises,  was  either  work  included  in 
what  was  to  be  done  for  the  original  contract  sums,  or  it 
was  extra  work,  to  be  paid  for  differ^itly.  I  collect  that 
it  was  chiefly  of  the  latter  description ;  but  this  matter, 
and  the  sa£Sciency  of  the  amount  certified,  will  form 
proper  subjects  for  discussion  in  the  inquiry  which  must 
now  take  place.  I  can  discover  no  reason  whatever  for  a 
Beparate  bill  on  this  subject ;  it  is  merely  a  dispute  as  to 
a  partiddar  class  of  items  in  the  accounts  to  be  taken. 
The  filing  of  a  separate  bill  for  such  a  purpose  was 
altogether  unnecessary,  and  the  costs  must  be  borne  by 
the  Appellant. 

I  have  thus  gone  through  the  whole  of  this  long  and 
com{dicated  case,  and  the  course  which  I  respectfully 
recommeDd  to  the  House  is,  that  your  Lordships  should 
declare  the  rights  of  the  parties  to  be  such  as  I  have  just 
indicated^  and,  with  such  a  declaration,  to  refer  it  back  to 
the  Court  of  Chancery  to  deal  further  with  the  case  as 
justice  may  require. 

The  Appellant,  by  the  terms  of  his  bill,  expressly 
submits  to  pay  what,  if  anything,  should  be  found  due 

VOL    V.  H 
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1864.  from  him,  so  that  after  the  accounts  have  been  taken,  full 

Ranger  justice  may  be  done  to  both  parties. 

The  Gbbat  '  ^^  ^^^  reconunend  your  Lordships  to  make  any  order 

Wbstsrn  as  to  the  costs  of  the  appeal.    Each  party  must  bear 

Railway  Co,    « . 

and  others.     '*"  ^^• 

Lord  liraugham : 

My  Lords,  we  have  at  length  arrived  at  the  end  of  this 
very  long  case,  which  has  been  twice  heard  before  this 
House,  and  on  each  occasion  at  great  length ;  the  death 
of  our  noble  and  learned  friend,  Lord  Chancellor  Cotten- 
ham,  having  prevented  the  House  from  coming  to  a 
decision  upon  the  former  occasion.  I  cannot  sufficiently 
express  my  admiration  of  the  great  clearness  of  the  state- 
ments of  my  noble  and  learned  friend  who  has  so  ably 
gone  through  the  whole  particulars  of  this  case,  or  of  the 
acuteness,  only  to  be  equalled  by  the  patience,  which  he 
has  shown  in  bringing  the  whole  of  these  matters  before 
the  House.  It  is  for  me  only  to  address  a  few  observa* 
tions  to  your  Lordships  upon  those  parts  of  the  case  on 
which  I  had  originally  entertained  some  doubt,  both  in  the 
former  Session  and  in  this ;  and  I  think  it  better  that  I 
should  confine  myself  to  those  points  than  that  I  should 
endeavour  to  follow  my  noble  and  learned  friend  over  the 
whole  ground  over  which  he  has  gone. 

The  first  three  prayers  of  this  bill  refer  to  fraud  and 
imposition.  The  first  allied  imposition  is  respecting  the 
fallacious  representations  which  have  been  made  touching 
the  kind  of  stone  through  which  the  railway  was  to  be 
made.  The  second  is  respecting  the  possession  of  shares 
by  the  engineer,  Mr.  Brunei,  unknown  to  the  Appellant; 
and  the  third  relates  to  the  obtaining  fraudulently  the 
signature  of  Mr.  Ranffer  on  the  18th  of  April.  Upon  one 
only  of  those  three  heads  am  I  about  to  offer  any  remarks 
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to  your  Lordships.  I  mean  the  second,  that  which  relates  1854. 
to  the  possession  of  the  shares  by  the  engineer,  upon  Ranorb 
which  I  certainly  originally  entertained  very  considerable  r^^^  Great 
doubt  But  upon  further  consideration  of  the  particulars  Western 
of  the  relative  position  of  the  principal  engineer  and  the  ^^^  othen.' 
Company,  and  also  of  the  relative  position  of  the  engineer 
and  the  Company  on  the  one  hand,  and  the  contractor  on 
the  other,  I  have  fully  made  up  my  mind  to  agree  with 
my  noble  and  learned  friend  in  the  conclusion,  that  this 
tranfiaction  does  not,  when  well  and  duly  considered,  sup- 
port the  claim  of  the  Appellant  The  position  of  the 
engineer  was  such  that  he  really  m^y  be  said,  in  some 
respects  altogether,  and  in  all  respects  almost,  to  have 
represented  the  Company;  he  may  almost  be  taken  for 
the  Company.  The  case  of  Dimes  v.  Tlie  Grand  Junction 
Company  (O  is  that  of  a  judge,  a  person  clothed  with  high 
judicial  functions,  being  found  to  have  been  a  party  in  the 
case,  from  being  interested  in  the  subject-matter  which 
came  before  him  for  his  decision.  We  have  here  the  case 
not  of  a  judge,  nor  indeed  of  anything  like  a  judge ;  the 
Dtmost  that  he  can  be  said  to  be  is  a  kind  of  referee  to 
whom  certain  matters  were,  by  the  agreement .  of  the 
parties,  to  be  referred,  I  will  not  say  for  his  arbitration,  but 
rather  for  his  report  and  decision.  In  some  instances  it  is 
eren  found  that  the  Company  and  he  are  referred  to  in 
the  alternative.  However,  looking  at  him  in  those  matters 
in  which  he  may,  to  some  extent,  be  said  to  decide  judi- 
cially, I  consider  that  there  he  was  the  known  officer  of 
the  Company,  and  his  decision  as  such  was  accepted.  He 
is  not  named  personally  as  Mr.  Brunei^  but  as  **  the  prin- 
cipal engineer  for  the  time  being ;"  whatever  principal  engi- 
neer the  Company  appoints  is  to  give  certificates  and  to  make 
payments.    Nay,  moreover,  he  is  to  decide,  as  it  were,  upon 

(0  3  H.  L.  Cas.  769. 
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appeal  from  the  assistant  ol-  resident  engineer,  for  it  is  pro- 
vided tliat  the  resident  engineer,  differing  with  the  contrac- 
tor upon  any  of  these  matters,  the  principal  engineer  is 
to  decide.  Then,  was  it  not  known  to  the  contractor  that 
Mr.  Brunei  was  the  principal  engineer  of  the  Company,  was 
largely  interested  on  the  side  of  the  Respondents  as  their 
paid  servant,  and  lai^ely  profiting  by  his  connexion  with 
them?  Was  it  not  known  that  he  might  hold  shares  in  tlie 
Company?  Was  it  not  generally  understood  amongst  engi- 
neers (though  I  do  not  go  so  far  as  the  Vice-chancellor  of 
England,  who  said  it  was  notorious  that  in  all  instances  the 
engineers  were  shareholders),  and  must  it  not  have  been 
very  well  known  to  Mr.  Ranger  that  it  was  an  ordinary 
case  for  the  engineers  to  hold  shares?  He  might  have 
made  that  an  exception  in  the  contract,  and  required  that 
the  ei^neer  should  not  hold  shares,  but  that  provision  has 
not  been  made.  Besides,  the  interest  which  the  engineer 
had  in  shares  was  perfectly  trifling  compared  with  his 
general  interest  arising  out  of  his  connexion  with  the  Com- 
pany. Had  this  proviso  been  made  this  absurdity  would 
happen,  to  which  my  noble  and  learned  friend  has  adverted^ 
that  although  not  possessed  of  shares  at  that  time,  he 
might  any  day  have  become  possessed  of  shares;  he 
might  have  purchased  them,  or  inherited  them ;  they  might 
have  come  to  him  by  devisee,  and  then  he  would  have  been 
put  in  this  position,  that  he  must  either  have  given  up  what 
had  come  to  him  or  have  ceased  to  be  the  engineer 
employed  by  the  Company,  for  if  he  had  continued  pos- 
sessed, either  by  purchase  or  inheritance,  of  a  single  share, 
according  to  the  rigour  of  the  argument  deduced  from 
Dimes  v.  The  Grand  Junction  Compant/y  he  must  have 
ceased  to  act  under  these  covenants,  and  the  whole  opera- 
tions of  the  Company  must  at  once  have  been  convulsed. 
I  think,  therefore,  that  there  is  no  ground  for  consider- 
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iDg  that  the  posidon  in  which  he  was  placed  was  a  quasi        1854. 
judicial  position.     I  think  it  is  clear  that  he  was  the      Rxvqbr 
Company;  that  the  contractor  considered  him  as  the  Com-    j^y^^  Grbat 
pany,  and  that  in  all  matters,  as  in  this,  the  interests  of     Westbrw 
the  Company  and  of  the  engineer  were  the  same,  and  that,    i^d  others.* 
widi  his  eyes  open,  the  contractor  put  himself,  to  a  certain 
degree,  in  the  hands  of  the  Company,  only  securing  himself 
by  the  express  stipulations  which  are  made  to  limit  the 
discretion  of  the  Company.     For  I  look  really  upon  Mr. 
finoi^/,the  principal  engineer  for  the  time  being,  as  in  this 
case  the  Company  itself. 

My  Lords,  I  have  known  cases,  and  I  suggested  an 
instance  during  the  argument  at  the  Bar,  in  which  in 
priyate  local  Acts  of  considerable  importance  there  has 
been  an  express  provision  that  certain  judicial  proceedings 
shall  take  place,  in  which  a  jury  shall  be  impannelled,  and 
shall  act  under  one  or  other  of  the  directors  of  tlie  Com- 
pany. Although  the  Company  is,  in  fact,  the  party 
interested,  yet  one  or  other  of  their  directors,  as  I  have 
seen,  while  at  the  Bar,  sits  to  direct  the  jury,  to  dispose  of 
questions  of  evidence ;  and  this  is  the  case,  although  they 
were,  in  fact,  the  parties,  between  whom  and  the  claimant 
to  compensation,  the  whple  proceedings  were  then  going 
on.  An  arrangement  of  this  sort,  for  the  convenience  of 
the  work  and  of  both  paiiies)  appears  to  have  been 
voluntarily  entered  into  by  the  parties  to  this  suit. 

The  next  head  upon  which  I  should  wish  to  make  a  few 
observations,  is  one  upon  which  I  certainly  had  some  doubt 
dorii^  the  argument.  I  mean  whether  the  evidence  was 
sufficient,  on  that  part  of  the  Bill  which  relates  to  the 
taking  possession  of  the  plant,  to  show  that  the  Respon- 
dents were  justified  in  that  proceeding. 

Bat,  even  if  I  had  still  a  doubt  upon  that  question,  I 
entirely  agree  with  my  noble  and  learned  friend,  that  this 

H  3 


lis 


CASES  IN  THE  HOUSE  OF  LORDS. 


1854. 
Ranger 

V, 

The  Grbat 

Western 

Railway  Co. 

and  othen. 


would  have  been  the  ground  of  an  action  of  trespass ;  and 
that,  in  fact^  the  fourth  prayer  of  the  Bill  is  really  turning 
an  action  of  trespass  into  a  Bill  in  Equity;  it  is  calling 
upon  a  Court  of  Equity  to  give  damages  for  a  trespass. 
Because,  if  there  was  no  sufficient  ground  for  the  seizure, 
if  the  Respondents  were  trespassers,  an  action  at  law  might 
have  been  maintained  against  them  for  damages  on  ac- 
count of  the  seizure. 

But  in  the  sixth  prayer  another  view  is  taken  of  the 
matter ;  the  first  prayer  is  for  an  account  and  for  damages, 
equitable  damages  under  the  contract,  a  kind  of  fusion  of 
law  and  equity  being  attempted  in  this  case;  equitable 
damages  for  wrongfully  taking  possession,  because,  .though 
notice  had  been  given,  there  were  no  laches  on  the  part  of 
the  Appellant  But  the  sixth  prayer  is  to  pass  by  the  con- 
tract altogether,  and  in  respect  of  the  tortuoiis  possession 
to  disaffirm  or  set  aside  the  contract,  and  to  give  the  con- 
tractor the  benefit  of  a  quantum  meruitf  as  if  there  had 
been  no  contract.  Now  I  entirely  agree  with  my  noble 
and  learned  friend,  that  this  is  what  we  cannot  do,  and 
what  the  Court  of  Chancery,  from  which  the  appeal  pro- 
ceeds, could  not  do,  and  that  the  Appellant  must  be  left,  on 
that  ground,  to  his  action  at  law,  and  that  this  act  of  the 
Company  assuming  it  to  be  tortuous  did  not  get  rid  of  the 
contract,  and  entitle  him  to  go  beside,  above,  or  beyond  it, 
and  to  obtain  the  account  thus  sought  for.  Nor  do  I  think 
that  the  deviation  in  the  line  put  an  end  to  the  contract,  and 
enabled  the  Appellant  to  call  for  an  account  in  Equity,  as 
on  the  principle  of  a  qvantum  meruit ;  for  a  deviation  of  100 
or  200  yards,  for  a  short  distance,  was  no  more  than  might 
have  been  expected  in  such  a  contract,  and  here  the  evidence 
does  not  show  it  to  have  been  injurious  to  the  Applicant. 

The  last  point  upon  which  I  have  a  word  to  say,  refers 
to  the  question    of  liquidated   damages;  and  I  greatly 
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kment  that  the  law  should  hare  been  laid  down  as  it  has  1854. 
been  by  cases,  upon  which  it  is  too  late  now  to  make  any  Banoeb 
oooimenty  except  to  express  one's  regret.  I  think  this  has  rp|^^  Great 
been  lamented,  formerly,  by  learned  judges;  and  although  Wbbtben 
Lord  Eldom  very  cautiously,  as  was  his  wont,  expressed  and  o^ei^' 
himself  on  this  matter,  yet  it  is  impossible  to  read  his 
obeerrations  in  Astley  v..  Weldon  (tc),  without  seeing  that 
he  was  dissatisfied  with  the  prerious  decisions.  He  ex- 
presses the  great  difficulty  which  he  had  often  found  in 
making  his  way  through  these  cases ;  and  I  think  there 
can  be  little  doubt  that  he  rightly  lamented  the  course 
which  the  law  had  taken.  But,  my  Lords,  it  is  now  too 
hte  to  alter  this,  and  we  are  in  erery  case  bound  to  con- 
sider whether  we  are  to  grant  liquidated  damages,  or 
penalties,  according  to  the  principles  that  those  cases  have 
established.  According  to  those  principles,  I  have  no 
doubt  whatever  that  in  this  case  liquidated  damages  are 
dne  as  regards  the  fourth  prayer  of  the  BiU,  in  respect 
of  injuries  sustained  by  the  Respondents  from  the  Appel- 
lant s  delay,  in  a  case  in  which  that  delay  was  increasing, 
and  in  which  no  specific  sum  could  be  apportioned  in 
respect  of  a  particular  injury  done  to  the  Respondents. 
In  those  cases,  I  agree  with  my  noble  and  learned  friend, 
that  we  must  consider  the  sum  mentioned  as  liquidated 
damages,  as  a  compensation  to  the  Company  for  the  loss 
sostained  by  the  delay.  In  the  other  case,  it  is  equally 
clear,  upon  the  principles  laid  down  both  in  Astley  v. 
Wddotif  to  which  I  have  referred,  and  also  in  Kemble  v. 
Farren  (x),  that  it  is  to  be  taken  as  penalty.  The  learned 
Lord  Chief  Justice,  in  giving  in  the  latter  case  the  deci- 
sion of  the  Court,  says,  ''  It  is  difficult  to  suppose  any 
words  more  explicit  or  express  than  those  used  in  the 
agreement;  the  same  declaring  not  only  affirmatively  that 

(«)  2  Bob.  &  Pul.  346.  («)  6  Bing.  141. 
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18(4.        the  sum  of  1,000  L  should  be  taken  as  liquidated  damages, 
Ranger      but  negatively  also,  that  it  should  not  be  considered  as  a 
The  Great    V^^^^f  ^^  '^   ^^  nature  thereof."     Yet,  nevertheless, 
Western      because  there  were  in  that  case  some  things  more  specific, 
and  othexB.*  ^^^  others  less  specific  or  more  general,  the  Court  thought 
itself  bound  by  the  current  of  cases,  to  draw  that  distinc- 
tion between  the  two ;  and,  in  spite  of  the  positive  and 
distinct  statement  of  the  meaning  of  the  parties,  the  Court 
felt  compelled  to  consider  that  the  parties  did  not  mean 
that  statement  to  be  taken  as  applying  to  the  whole,  but 
only  as  to  a  part,  and  Aerefore  to  decide  that  one  part  of 
the  sum  should  be  penalty,  although  the  party  had  said 
that  none  should  be  penalty,  and  that  the  other  part  should 
be  liquidated  damages,  although  the  parties  had  declared 
that  the  same  character  should  apply  to  the  whole. 

However,  my  Lords,  we  have  no  choice  in  the  instance 
that  I  have  referred  to,  as  to  the  fourth  prayer  of  the  Bill, 
but  to  consider  them  as  liquidated  damages.  And  with 
regard  to  the  other,  we  must  consider  them  as  in  the 
nature  of  penalty.  The  result  is,  as  has  been  stated  by 
my  noble  and  learned  firiend,  that  we  must  decide  against 
the  Appellant,  both  on  the  original  appeal,  and  upon  the 
cross  appeal.  But,  my  Lords,  I  fear  that  we  cannot  say 
that  we  shall  put  an  end  to  this  case ;  it  must  undergo 
some  fiirther  inquiry  in  the  Court  of  Chancery  upon  the 
matters  which  have  been  menticmed  by  my  noble  and 
learned  friend. 

The  Lord  Chancellor : 
The  declaration  is  substantially  what  I  stated.  There 
must  be  an  account  taken  in  favour  of  the  Appellant,  of 
what  would  have  been  favourable  to  him  if  he  had  been 
allowed  to  complete  the  contract ;  also  the  value  of  the 
stock.     On  the  other  hand,  he  must  be  charged  with 
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all  sunifl  of  money  properly,  expended  in  completing  the 
wcuks  that  he  was  bomid  to  complete,  and  also  to  be 
chaiged  with  the  sums  due  on  mortgage.  And,  imder  the 
boDdsy  the  penalties. 

Decree  reversed  with  Declarations  and  Remit. 


18(4. 
Ranqbb 

The  Gkbat 
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Railway  Co. 

and  othen. 


Lords'  Journals^  26  May  1854. 


Marcus  Synnot  and  others 


-    Appellants. 


The  RcT.  John  Edward  Hbnrt  Simpson' 
and  others         .        -        -        -        . 


1854. 

16, 18, 19,  80 

May. 


Respondents. 


A.  and  B.y  father  and  son,  executed  in  181 8  an  indenture  of  settlement  TVust 
on  occanon  of  the  son's  intended  marriage.  The  father  and  son,  for  (^editors. 
the  Jadj  and  her  father,  and  other  persons,  trustees,  were  parties 
to  the  indenture.  Certain  freehold  estates  were  conveyed  to  the 
tnuteesfor  A.  for  life,  remainder  to  J?.,  and  these  estates  were 
enmerated  from  debts  due  by  A .,  which  debts  were  made  charges  on 
eertain  leasehold  premises  expressly  named.  These  premises  were 
Tested  in  trustees,  on  trust  (among  other  things)  to  keep  down  the 
interest  of  A.*b  debts  affecting  any  of  the  estates  comprised  in  the 
deed,  and  they  were  empowered  **  with  the  desire  and  consent  '*  of 
A,  and  B.^  and  notwithstanding  any  of  the  trusts  therein  contained, 
to  sell  the  leasehold  premises  so  put  in  settlement  for  the  payment 
of  the  debts  and  incumbrances.  Another  deed  was  executed  by 
A,  snd  //.  in  1824,  which  recited  the  former,  appointed  new  trustees, 
added  new  debts,  and  made  provision  for  the  payment  of  all.  The 
trustees  never  acted  in  discharge  of  the  trust,  and  the  deeds  were 
not  communicated  to  the  creditors,  but  j8.,  who  by  an  arrangement 
with  hia  £aiher  had  possession  and  management  of  the  estates, 
paid  the  interest  on  the  debts.  After  the  deaths  of  both  ^.  and  B.^ 
the  son  of  the  latter  entered  into  possession  of  the  estates.  01,  a 
bond  creditor,  whose  name  and  claim  were  set  forth  in  the  schedule 
to  the  deed  of  1818,  filed  a  bill  to  have  the  trusts  of  that  deed 
earned  into  execution.  The  Court  of  Chancery  in  Ireland  held 
that  this  debt  **  was  within  the  trust  contained  in  the  indenture 
for  the  payment  of  the  scheduled  debts.'' 

On  appeal,  this  decbion  was  affirmed,  Lord  St.  Leonards 
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On  the  30th  May  1799,  Francis  8ynge  and  Dorothy 
Hatch  (his  mother-in-law),  both  of  St.  Stpukhr^By  in  the 
county  of  Dublin,  granted  unto  the  Rev.  John  Simpjumy  of 
Cuffe-streetf  Dublin,  a  bond,  conditioned  in  the  sum  of 
lyOOO/.,  to  secure  payment  of  a  sum  of  500 /.,  with  interest 
On  the  10th  of  May  1817,  Francis  Synge  granted  to  the 
Rev.  John  Edward  Henry  Simpson,  the  son  and  represen- 
tative of  the  former  obligee,  a  bond,  conditioned  in  the  sum 
of  3,400/.,  to  secure  payment  of  the  sum  of  1,700/.,  with 
interest.  On  the  17th  April  1818,  on  occasion  of  the  mar- 
riage of  John,  the  eldest  son  of  Francis  Synge,  with  Miss 
Hamilton,  an  indenture  of  settiement  was  executed,  to  which 
Francis  and  John  Synge,  the  lady,  her  father,and  her  trustees 
were  parties.  It  recited  the  settiementmade  on  the  marriage 
of  Francis  Synge  in  1786,  and  the  limitations  of  the  estates 
thereby  settied,  and  provided  that  some  of  such  estates 
should  be  set  apart  in  exoneration  of  others  to  provide 
for  rents,  renewable  fines,  and  keeping  down  interest  and 
incumbrances,  and  for  payment  of  such  debts  as  were  there- 
inafter mentioned.  Certain  freehold  and  leasehold  lands, 
situated  in  the  counties  of  Meath  and  Sligo,  and  the  city  of 
Dublin,  were  settied  to  the  use  of  Francis  and  John  Synge 
until  marriage,  then  to  trustees  for  99  years ;  remainder  to 
FraniAs  Synge  for  life;  remainder  to  trustees  to  secure 
jointure,  &c. ;  remainder  to  first  and  other  sons,  &c. ;  similar 
provisions  were  made  with  respect  to  lands  in  Wichlow ; 
and  then  there  was  a  conveyance  by  Francis  Synge  to 
J.  D.  Latouche  and  E.  S.  Cooper  of  certain  lands  at  Kil- 
berry  and  St.  Sepulchre's,  Dublin,  held  on  leases  for  lives, 
renewable  for  ever,  upon  trust,  out  of  the  rents  to  pay  head- 
rents,  &c.,  keep  down  the  interest  upon  debts  and  incum- 
brances affecting  the  several  estates  in  the  said  indenture 
granted,  due  by  Francis  Synge,  and  specified  in  a  schedule 
thereto;    remainder  to  Francis  Synge  for  life,   without 
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impeachment^  &c. ;  remainder  to  John  Synge^\a&  hein^  &c., 
and  his  executorsi  &c.  The  leaseholds  thus  settled  were  to 
be  subject  to  the  debts  and  incumbrances  of  Frauds  Synge, 
specified  in  a  schedule  annexed,  (except  a  mortgage  for 
3,500/.) :  these  debts  were  to  be  liens  and  charges  thereon 
in  exoneration  of  certain  premises  in  Glaoer^s-alley  and 
York-street :  this  mortgage  was  to  be  a  charge  on  those 
premises  only,  some  property  at  St,  Sepulchre^s  being 
ex|H«ssly  exonerated  from  it.  Other  provisions  were  then 
made,  and  a  present  income  during  the  life  of  Francis 
Synge  was  to  be  secured  to  John  Synge,  amounting  to 
600  2.  a  year,  and  in  case  of  his  death  during  the  life  of 
his  father,  to  his  intended  wife,  to  the  amount  of  600/. 
a  year.  Certain  lands  at  Olasnamullen  and  Roundwood 
(indemnified  against  the  debts  of  Francis  Synge  in  his 
lifetime)  were  leased  to  John  at  a  peppercorn  rent  in  satis-* 
Suction  of  this  arrangement,  and  were  so  accepted  by  him; 
and  there  was  a  declaration  that  the  lands  vested  by  the 
settlement  in  the  trustees  for  payment  of  debts  might, 
notwithstanding  any  of  the  trusts,  be  sold  by  the  trustees 
for  the  payment  of  the  debts  and  incumbrances  then 
diaiged  thereon,  with  the  desire  and  consent  of  Francis 
or  of  John  Synge,  or  the  survivor  of  them.  The  Respon- 
dent was  the  eldest  son  of  this  marriage. 

In  July  1824  another  deed  was  executed  by  Francis 
Synge  the  elder,  which  recited  the  former  one,  appointed 
other  trustees,  and  made,  among  other  things,  several  pro- 
visions for  carrying  the  former  deed  into  effect.  This  new 
deed  added  considerable  charges  to  the  lands  already  put 
in  trust  for  the  payment  of  debts.  The  trustees  never  inter- 
fered, and  no  notice  was  given  by  them  to  the  creditors  men- 
tioned in  the  schedule  annexed  to  the  deed  of  1818,  but 
Join  Synge  paid  interest  on  the  debts  according  to  the  deed. 
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and  he  and  his  son  Francis  wrote  to  creditors  offering  to  pay 
them  off  unless  they  would  accept  a  lower  rate  of  interest. 

Francis  Synge^  senior,  died  in  1831,  and  by  his  will, 
which  bore  date  10  Jidy  1815,  gave  to  his  son  John  all  his 
real  and  personal  estates,  and  appointed  him  executor. 
John  Synge  died  in  1845,  leavii^  all  his  real  and  personal 
estates  to  his  eldest  son,  Frand^  Syng€j  junior,  subject  to 
the  payment  of  debts  and  legacies. 

On  the  13th  of  April  1847,  a  Bill  was  filed  in  the  Court 
of  Chancery,  in  Ireland^  by  a  creditor  of  John  Synge,  on 
behalf  of  himself  and  the  other  creditors,  praying  for  an 
account  and  administration  of  the  real  and  personal  estate 
of  the  said  John  Synge. 

The  Rev.  John  Edward  Henry  Simpson^  on  the  2d  August 
1847,  filed  his  bill  (which  was  duly  amended  in  January 
1848),  against  Francis  Synge,  junior,  the  Appellants  and 
several  other  persons,  setting  foi*th  the  two  bonds  already 
stated,  and  the  indentures  of  April  1818  and  July  1824, 
and  praying  that  the  said  bonds  might  be  declared  to  be 
the  same  bonds  as  those  described  in  the  schedule  to  the 
indenture  of  1818(a),  and  might  be  declared  to  be  well 
charged  by  the  indenture  and  schedule  on  the  lands  and 
premises  therein  mentioned,  and  asking  for  an  account,  &c., 
and  that  the  premises  might  be  sold  and  the  proceeds 
applied  in  discharge  of  the  said  bonds.  Answers  were  put 
in,  and  the  causes  came  on  for  hearing  before  Lord  Chan- 
cellor Brady,  who  on  the  15th  June  1849  made  a  decree 
by  which  he  directed  the  Master  to  take  an  account  of  what 
was  due  to  Simpson  on  the  two  bonds,  and  it  was  declared 
that  the  bonds  were  identical  with  those  mentioned  in  the 
schedule  to  the  indenture  of  April  1818,  and  were  **  within 

(a)  This  was  necessary,  because      in  the  schedule.    There  was  no 
the  bonds  had  been  misdescribed      real  doubt  as  to  their  identity. 
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the  trusts  contained  in  the  indenture  for  the  payment  of  the 
said  schedule  debts ;  and  it  was  further  declared  that  the 
said  John  Synge^  deceased,  took  tliq  trust  lands  and  premises 
comprised  in  the  said  indenture  of  April  1818  upon  the 
trosts  in  the  said  indenture  stated,  and  amongst  o&ers, 
subject  to  the  payment  of  the  interest  to  grow  due  on  the 
said  respective  bonds,  and  that  the  interest  then  due  and 
(hereafter  to  grow  due,  were  respectively  well  charged  by 
the  said  indenture  on  the  said  trust  lands,"  &c. 
The  appeal  was  brought  against  this  decree. 


1854. 

Stknot 
and  others 

Simpson 
and  others. 


The  Solicitor-General  (Sir  R.  BetheU)  and  Mr. 
Teed  for  the  Appellant : 
There  was  not  in  this  case  any  trust  created  for  the 
benefit  of  third  persons.  The  creditors  were  not  parties 
to  the  deed,  and  cannot  therefore  enforce  it,  for  there  is  no 
contract  with  them  which  alone  can  give  them  such  a 
right  The  deed  was  made  for  the  convenience  of  two 
parties,  father  and  son,  who  arranged  out  of  what  property 
certain  debts  should  be  paid,  and  what  property  should  be 
settled,  independent  of  those  debts,  and  no  third  party, 
vho  had  nothii^  to  do  with  the  deed,  can  claim  that  it 
should  be  treated  as  a  trust  for  his  benefit  There  was  no 
such  commnnication  made  to  the  creditor  as  would  in- 
fluence him  in  his  conduct  r^arding  the  enforcement  of 
his  debt,  and  consequently  no  interest  was  given  him  on 
which  he  can  ask  for  the  interference  of  the  Court.  Bill 
T.  Cwreion  (Jb)  shows  that  except  the  characters  of  trustee 
and  oet An  que  tnut  have  been  expressly  created  by  the 
deed,  there  is  no  power  to  enforce  its  provisions,  but  it 
may  be  revoked  by  the  person  who  voluntarily  made  it 
Garrard  v.  Lord  Lauderdale  (c),  and  Walwyn  v.  Omits  (d), 


ib)  2  Mjl.  &  K.  603. 

(c)  dSun.l.;2Ran.&Myl.451. 


(d)  3  Sim.  14 ;  3  Mer.  707. 
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are  to  the  same  effect,  and  both  were  considered  and 
observed  on  in  Bill  v.  Cureion,  No  trust  has  been  actuaOy 
created  here. 

The  earliest  case  on  this  subject  is  that  of  Worrall 
y.  Harford  (e),  where  it  was  held  that  the  indemnity 
given  to  trustees  under  a  deed  of  trust  does  not  give 
the  persons  employed  by  them  a  right,  as  creditors, 
against  the  trust  funds.  Gibbs  v.  GlamU  (/),  on 
appeal  before  the  Lord  Chancellor  (y),  enforced  the  same 
principle. 

[Lord  St.  Leonardi, — And  applied  it  to  a  still  greater 
extent] 

The  case  of  Browne  v.  Cavendish  (A),  which  was  decided 
by  Lord  St  Leonards,  in  Ireland,  seems  the  other  way. 
There  it  was  held  that  voluntary  settlements  and  voluntary 
conveyances  to  trustees  for  payment  of  debts  differ ;  that 
when,  under  a  voluntary  settlement  the  fund  has  been 
actually  vested  in  trustees,  though  there  has  been  no  con- 
sideration for  the  creation  of  the  trust,  and  though  the 
fund  has  got  back  by  accident  into  the  possession  of  the 
person  who  created  the  trust,  yet  the  trust  may  be  enforced 
for  the  benefit  of  volunteers,  for  the  relation  of  trustee 
and  cestui  que  trust  has  been  created.  But  there  it  was 
expressly  stated  that  the  claim  must  depend  on  the  manner 
in  which  the  deed  had  been  acted  on.  Applying  that  rule 
here,  that  case  is  not  an  authority  against  the  Appellants. 
The  distinction  too  was  taken  between  deeds  founded  on 
contract  and  deeds  where  no  contract  had  given  rise  to 
them,  but  where  they  were  mere  arrangements  for  the 
convenience  of  the  parties  making  them.  The  latter, 
which  could  not  be  enforced,  are  of  the  nature  of  the  deed 
which  has  been  executed  here,  and  that  brings  this  case 

(e).8Ve8.4.  (^)  11  Sim.  69L 

(/)  11  Sim.  584.  (h)  1  Jones  &  Lat.  606. 
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more  within  that  of  Simmand$  v.  Pallea  (i).  Evan$  (or 
Law)  y.  'Bagwell  (J),  is  in  point  There  P.  was  an  incum- 
brancer on  an  estate  to  the  extent  of  2,000 /.,  which  he 
had  adyanced  as  an  intending  purchaser,  but  the  purchase 
WIS  broken  off,  and  the  estate  was  settled  upon  the  marriage 
of  the  son  of  the  vendor,  and  in  that  settlement' there  was 
a  trust  for  payment  of  debts,  and  P.  was  named  in  the 
schedule  to  the  settlement,  but  he  was  not  a  party  to  that 
settlement,  and  so  he  was  held  not  entitled  to  maintain  a 
biD  (or  the  performance  of  the  trusts.  The  rule  there  acted 
OQ  must  goTem  the  present  case. 

The  Respondent  Simpson  contributed  nothing  to  this 
deed,  and  his  right  to  an  action  at  law  upon  his  bond  is 
Dot  affected  by  it  He  cannot  therefore  have  any  claim 
ander  it  The  deed  is  a  mere  voluntary  deed,  making  an 
amagement  between  the  fiUher  and  son,  but  not  changing 
the  existing  rights  of  any  other  parties,  and  not  giving 
them  any  new  rights.  The  creditors  could  neither  have 
compelled  nor  prevented  any  different  arrangement  of  the 
property ;  their  rights  against  it  remain  untouched  by  the 
arrangement,  and  the  authors  of  that  arrangement  can  at 
any  time  change  it 

The  death  of  Francis  Synge  did  not  change  the  nature  of 
diis  arrangement,  nor  make  it  more  a  trust  than  it  was  before. 


1854. 


Stnztot 
and  others 

Simpson 
and  otheni 


Mr.  Napier  and  Mr.  RoU  for  the  Respondent : 
The  decree  below  is  right  This  was  not  a  mere  volun- 
tary arrangement  between  the  father  and  the  son;  it  was  a 
oontract  for  a  valuable  consideration,  part  of  that  conside- 
ration being  marriage,  for  the  parties  to  the  intended 
marriage  were  parties  to  the  deed,  and  the  fiiends  of  the 
lady  might  well  have  refused  their  consent  to  the  marriage 

(i)  2  Jones  &  Lat  480.  &  Laws,  612. 

0)  4  Dm.  &  War.  398;  2  Con. 
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unless  an  arrangement  of  this  sort  was  made  to  secure 
payment  of  the  father's  debts,  and  a  provision  for  tne 
intended  wife.  Such  a  deed  being  once  entered  into 
cannot  be  revoked  but  by  the  consent  of  all  concerned : 
Davenport  v.  Buhopp  (/);  and  after  the  execution  of  the 
other  trus'ts  of  the  deed  the  creditors  are  entitled  to  claim 
the  execution  of  the  trust  in  their  favour.  In  JSUUan  v. 
JBUihon  {m)f  Lord  Eldon  said  that  though  a  court  of  equity 
would  not  constitute  a  party  a  cestui  que  trust  so  long  as 
the  stipulation  rested  in  covenant  only,  it  would  do  so 
when  that  stipulation,  though  voluntary,  had  been  in  part 
performed.  BUI  v.  Cureton  (n),  is,  in  truth,  an  authority 
for  the  Respondents.  There  is  just  as  much  an  actual 
trust  created  here  as  in  that  case.  There  an  unmarried 
woman,  not  contemplating  marriage  at  the  moment,  made 
a  settlement  on  herself  for  life,  and  then  on  her  possible 
husband  and  children.  A  bill  was  afterwards  filed  to 
revoke  this  settlement  as  purely  voluntary,  but,  considering 
the  nature  of  the  interests,  and  the  matter  in  respect  of 
which  the  settlement  was  made,  the  Court  held  that  it 
could  not  be  revoked.  So  here,  marriage  was  in  contem- 
plation and  formed  part  of  the  consideration  for  the  deed. 
That  marriage  has  taken  place,  and  the  deed  is  iiTevocable. 
In  Acton  v.  Woodgate  (o),  the  same  principle  had  been 
applied  by  Sir  J.  Leech ,  Master  of  the  Rolls ;  and  even  in 
Garrard  v.  Lord  Lauderdale  (p),  Lord  Lyndhurst  takes 
a  distinction  between  a  mere  voluntary  arrangement  to  pay 
off  debts,  where  the  creditors  are  no  parties  to  it,  and  a 
settlement  which  embraces  other  purposes,  and  creates 
trusts  for  effecting  them.  Here  other  purposes  are  em- 
braced by  the  deed. 


(/)  2  Yo.  &  Col.  (Ch.),  461. 

(m)  6  Yes.  656. 

(fi)  2  Myl.  &  K.  503. 


(o)  2  Myl.  &  K.  492. 
{p)  2  Rius.  &  Myl.  451. 
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A  good  consideration  existed  as  between  the  parties  to 
the  deed  of  1818  for  the  stipulations  into  which  they 
entered.  One  part  of  that  consideration  was  a  settlement 
Bs  to  the  debts  of  the  father,  Francis  Syngt ;  another  was 
the  marriage  of  his  son.  The  Respondent  is  mentioned 
IS  a  creditor  in  the  schedule  to  the  deed,  and  is  entitled 
to  the  benefit  of  it 

[Lord  St.  Leonards. — ^That  argument  equally  applies  to 
one  as  to  another  person  mentioned  in  the  schedule  attached 
to  the  deed.  What  do  you  say  to  a  man  filing  a  bill  to 
Girry  into  efi*ect  this  disposition  mentioned  in  the  schedule, 
rejecting  a  charity,  *^  To  family  of  the  late  James  Stewart, 
in  intended  donation  to  fulfil  a  supposed  intention  of  John 
Hatch,  Esq.,  1,500  /."  ?] 

The  rights  of  this  Respondent,  who  is  a  hon&  fide 
Creditor,  cannot  be  prejudiced  by  what  may  afiect  the 
chims  of  other  persons.     It  is  not  absolutely  necessary 
that  the   creditor  should  sign  a  deed  of  this   kind,  'if 
he  vs  lawfully  entitied  to  the  advantages  it  gives,  Qregory 
T.  WUHams  (g).  Field  v.  Lord  Donoughmore  (r).     It  is 
troe  that  that  decision  of  Lord  Plunhet  was  afterwards 
reversed  by  Lord  Chancellor  Sugden  on  a  rehearing  («), 
bat  that  reversal  proceeded  on  the  special  circumstances 
under  which  the  deed  was  sought  to  be  enforced,  circum- 
stances which  were  only  shown  at  the  rehearing,  and  not 
upon  any  question  of  law.    That  case,  therefore,  must  be 
taken  as  an  authority  for  the  present  decision;  Acton  v. 
Woodgate  {Jt\  shows  that  a  communication  to  the  creditor 
of  the  fact  of  such  a  deed  having  been  executed  may 
destroy  the  power  of  revocation  contained  in  it,  because, 
as  the  Master  of  the  Rolls  there  observed,  *^  The  creditors 
being  aware  of  such  a  trust,  might  be  thereby  induced  to 
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(f )  3  Mer.  582. 

(r)2  Dm.  &  WaL  630. 

VOL.  V. 


(»)  1  Dm.  &  War.  227. 
(0  2  MyL  &  K.  402. 
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a  forbearance  in  respect  of  their  claims  wliich  they  would 
not  otherwise  have  exercised."  The  truth  of  that  remark 
appears  forcibly  to  have  struck  the  mind  of  Lord  Chancellor 
Sugden^  who  in  Browne  v.  Cavendish  (tt)  says,  in  reference 
to  it,  **  When  I  first  read  that  case,  I  made  this  observa- 
tion in  the  margin,  'This  has  always  been  my  opinion';  but 
in  stating  this  I  do  not  bind  mysdf  to  hold  that,  in  eveiy 
case,  a  representation  to  a  creditor  will  give  him  the  benefit 
of  the  trust.  It  must  depend  on  the  character  of  the 
representation  and  the  manner  it  is  acted  on.  On  the 
other  hand,  I  should  be  sorry  to  have  it  understood  that  a 
man  may  create  a  trust  for  the  benefit  of  his  creditors, 
communicate  it  to  them,  and  obtain  fi'om  them  the  benefit 
of  their  lying  by  until,  perhaps,  the  legal  right  to  sue  was 
lost,  and  then  insist  that  the  trust  was  wholly  within  his 
own  power."  In  Kirwan  v.  Daniel  (v).  Vice-chancellor 
Wigram  adopted  the  same  view  of  the  subject.  Here  it  is 
clear,  on  the  terms  of  the  setdement,  that  the  trustees  are 
directed  to  pay  the  interest  on  the  debts,  and  subject 
thereto,  and  to  the  debts  themselyes,  the  property  is  limited 
in  settlement.  To  this  it  is  added  that  the  debts  mentioned 
in  the  schedule  shall  be  charges  on  the  trust  lands,  and  the 
interest  appears  to  have  been  for  years  paid  by  the  son, 
and  consequently  this  case  falls  within  the  description  of 
those  already  mentioned. 

[Lord  St.  Leonards, — ^You  cannot  raise  an  equity  on  a 
communication  of  the  deed  to  the  creditor  without  having 
charged  the  communication  in  the  bill.  To  do  so  would 
be  to  take  the  defendant  by  surprise.  Now  Lord  Chan- 
cellor Brady  states,  in  his  judgment,  that  the  bill  alleges 
only  the  execution  of  the  deed  of  1818 ;  but  not  that  the 
trustees  entered  on  the  land  or  took  a  part  in  the  execu- 
tion of  the  trust,  or  that  there  was  any  communication 

(u)  1  Jones  &  Lai.  686.  (o)  6  Hare,  49a 
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Id  Sw^um^  as  a  creditor,  or  Uiat  he  waa  aware  of  the 
deed.] 

The  evidence  here  cooflists  of  the  letters  ci  Mr,  FrancU 
SjfMge,  jun.,  the  real  AppeUant,  to  Mr.  Siay^ian,  the  Re- 
tfaodeot;  so  that  there  is  no  ground  for  sayii^  that  he  can 
be  taken  by  surprise.  On  this  point  the  present  case 
Rsemblea  that  of  FUzgenUd  v.  Stewart  (w).  There  a  con- 
signment of  goods  had  been  made  from  abroad,  to  answer 
an  annuity.  The  consignee  in  this  country  gave  a  notice 
to  the  annuitant,  and  nutde  payments  in  pursuance  of  it. 
He  was  held  not  to  be  entitled  afterwards  to  discontinue 
nch  payments,  so  long  as  he  had  any  produce  of  the  con- 
flgnments  in  his  hands.  In  Harland  v.  Binks  (x)  A.  had 
executed  a  deed,  assigning  all  his  property  in  trust  for  his 
creditorB  who  should  come  in  and  sign  the  deed.  JB«,  the 
itt^nee,  who  was  not  a  creditor,  took  possession  of  the 
property.  C,  a  creditor,  applied  to  B.  for  an  explanation, 
declared  himself  satisfied  with  it,  and  took  no  step  in  a 
hostile  mannPT  to  enforce  his  demand,  but  did  not  actually 
affk  the  deed ;  four  other  creditors  did  the  like ;  another 
creditor,  treating  the  deed  as  void,  issued  an  execution,  and 
seized  the  property.  The  Court  held  that  the  deed  was 
fslid,  for  that,  by  what  had  taken  place  between  B^  and 
some  of  the  creditors,  the  relation  of  trustee  and  cestui  que 
frvfl  bad  been  created.  InHi^i  csae  WUUams  v.  Everett  (y) 
was  cited  and  adopted ;  for  though  there  the  decision  was 
•gainst  the  existence  of  the  trust,  it  proceeded  entirely  on 
the  ground  that,  from  the  first,  the  person  sued  had  abso- 
intdy  repudiated  the  trust;  had  he  once  accepted  it,  had 
the  situation  of  the  creditor  been  in  any  way  altered,  the 
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(«)  2  Run.  &  MyL  457. 

(«)  15  Q.  B.  Rep.  713. 

(jr)  14 East, 682.  SeeXt^T. 
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trustee  could  not  have  retired,  nor  would  the  deed  be  revo- 
cable (z).  Heap  V.  Tange  (a)  is  also  a  strong  authority 
to  show  that  where  the  consideration  is  valuable,  and  the 
interests  of  other  parties  are  affected  by  the  deed,  it  can^ 
not  be  treated  as  a  mere  voluntary  deed.  There  has  been 
a  course  of  dealing  here  which  distinguishes  this  case  from 
that  of  Oarrard  v.  Lord  Lauderdale,  and  fuUy  warrants  the 
decree  of  the  Court  below. 


The  SoUcitor-Generalj  in  reply: 

No  notice  whatever  was  given  of  the  existence  of  the 
deed.  John  Synge  paid  interest  on  his  father's  debts,  as  a 
steward  might  have  done,  but  not  in  consequence  of  the 
deed,  or  of  any  notice  to  the  creditors  that  such  a  deed 
existed.    The  bill  does  not  allege  notice. 

The  rule  at  law  is  expressed  in  the  case  of  WtOiamt 
V.  Everett  (ft),  that  the  adoption  by  the  trustee  of  the  trust, 
as  such,  must  be  shown,  and  is  distinctly  recognised  in 
HarJand  v.  Binks  (c),  the  decision  in  which  proceeded  on 
the  express  fact  that  there  had  been  such  an  adoption; 
the  question  of  the  creation  of  the  relation  of  trustee  and 
ee$tui  que  trust  being  treated  as  one  of  fact  rather  than 
one  of  law. 

There  was  no  such  adoption  here,  nor  any  need  of  any 
such  trust,  so  far  as  this  Respondent  was  concerned.  Being 
a  bond  creditor,  he  might  have  gone  in  under  the  adminis- 
tration suit,  which  was  instituted  against  John,  on  account 
of  his  own  debts,  and  of  those  of  his  father,  of  whom  he 
was  the  personal  representative. 


(z)  Per  Mr.  Justice  Wightman, 
Harland  ▼.  Binks,  15  Q.  B.  Rep. 
721. 


(a)  9  Hare,  90. 

\h)  14  East,  582. 

(e)  16  Q.  B.  Rep.  713. 
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The   Lord  Chancellor,  having  stated  the  facts  and 
pleadings,  said : 

The  question  now  presented  for  consideration  is,  what 
were  the  rights  of  Mr.  Simpson,  the  bonds,  of  which  he 
is  the  holder,  as  representing  the  original  obligee,  being 
incfaided  in  this  schedule  ?  The  Court  of  Chancery  decided 
that  the  deed  gave  to  Mr.  Simpson  an  equitable  right,  as 
having  an  incumbrance  or  a  charge  upon  the  land  of  Kil- 
berry,  and  the  other  lands  so  conveyed  to  trustees,  and 
made  a  decree  upon  the  footing  of  his  having  that  right. 
One  of  the  Defendants,  Mr.  Synnot,  whom  I  may  treat 
merely  as  a  judgment  incumbrancer,  claiming  under  John 
Sjnge,  appeals  against  that  decree,  upon  the  ground  that 
that  deed  gave  no  right  whatever  to  Mr.  Simpson  as  a 
bond  creditor,  or  at  least  no  right  which  entitled  him  to 
come  and  claim  relief  against  the  estate. 

I  do  not  at  all  question  or  doubt  the  doctrine  acted  on  in 
the  cases  of  Garrard  v.  Lord  Lauderdale  (d),  and  Walwyn 
T.  Qmtts  (e),  and  other  cases  which  have  followed  those 
deciinons.  They  proceeded  on  the  principle  that,  where  a 
person  who  is  indebted  makes  provision  for  payment  of  his 
debts  by  vesting  property  in  trustees  for  the  purpose  of 
discharging  them,  but  does  so  behind  the  backs  of  the 
creditors,  and  without  communicating  with  them,  the 
trustees  do  not  become  trustees  for  the  creditors.  The 
arrangement  is  one  supposed  to  be  made  by  the  debtor  for 
his  own  convenience  only ;  it  is  as  if  he  had  put  a  sum  of 
money  into  the  hands  of  an  agent,  with  directions  to  apply 
it  hi  paying  certain  specified  debts.  In  such  a  case  there 
is  no  privity  between  the  agent  and  the  creditor.  The 
debtor  may  at  any  time  revoke  the  authority  given  to  his 
agent,  and  may  recal  the  money  placed  in  his  hands.    The 

(d)  3Slm.  1 ;  2 Raas. &MyI.         (e)  3 Sun.  H ;  3 Mer.  707, 
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agent  is  the  a^ent  etdusiyely  of  the  debtor,  not  of  the 
creditor.    No  aetion  could  be  maintained  against  him  by 
the  creditor  J  there  is  no  privity  between  them.    The  same 
principle  predsdy  apices  where  the  debtor,  instead  of 
placing  money  in  the  hands  of  another,  with  directions  to 
apply  it  in  discharge  of  his  debts,  conveys  real  estate  to 
him  in  order  to  its  being  converted  into  money  by  sale  or 
mortgage,  so  that  the  money  raised  may  be  applied  in 
discharge  of  debts.    The  person  in  whom  real  estate  is  so 
vested  is  a  tnistee,  not  for  the  creditor,  but  for  the  debtor. 
When,  in  pursuance  of  his  trust,  the  trustee  sells,  and  pays 
the  debtor  his  demand,  he  does  so  in  pursuance  of  the 
directions  given  to  him  by  his  principal,  the  debtor,  from 
whom  he  has  received  the  property,  not  in  dischaige  of 
any  duty  which  he  owes  to  the  creditor;  the  debtor  is 
alone  the  person  to  whom  the  trustee  is  to  look.    The 
debtor  may  r^olate  the  disposition  of  the  property  as  he 
thinks  fit;  may  order  the  proceeds  of  it  to  be  applied  in 
discharge  of  his  debts,  and  may  then  revoke  these  orders, 
and  give  fresh  directions,  without  regard  to  the  interests 
of  those  for  whose  benefit  the  prior  orders  would  have 
operated. 

It  would  be  idle  and  worse  than  idle  to  go  through,  at 
any  length,  the  authorities  upon  this  subject.  They  were 
all  cited  at  the  bar,  but  the  doctrine  is  too  well  established 
to  need  illustration.  I  shall  only  advert  to  two  cases  in 
which  the  doctrine  is  very  clearly  laid  down,  and  was  acted 
upon  by  my  noble  and  learned  friend  the  then  Lard  Chan- 
ttUor  of  Ireland;  I  allude  to  the  cases  of  Evans  or  Law  v. 
BagwtU  (/)  and  Browne  v.  CavendUh  (g\  the  first  in  1843, 
and  the  second  in  1844.  In  the  first  case  a  person  of  the 
name  of  John  BagweU  was  indebted  to  Qearge  PuUand 
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in  the  sam  of  2,0002.  (it  is  unnecessary  to  state  how  that 
arose),  in  respect  of  an  estate  which  Putland  had  agreed 
to  purchase,  and  on  the  proposed  purchase  of  which  he 
had  advanced  2,000  /.,  but  the  sale  went  off.  Putiand,  of 
coarse,  had  a  lien  upon  that  estate,  and  Bagweil,  being 
tfaos  indebted  to  him,  conveyed  another  estate,  not  that 
upon  which  Putland  had  a  lien,  to  two  trustees  in  trust  to 
pay  the  debts  mentioned  in  the  schedule,  which  included 
Pntltm^E  2,000  2.  Putland  died,  and  his  representative 
finding  that  he  was  named  in  die  schedule,  filed  a  bill  to 
have  that  sum  of  2,000  L  paid  to  him  under  the  trusts  of 
that  deed.  But  the  Lard  Chancellor  held  at  once  that 
Aere  was  no  doubt  upon  the  question,  and  that  the 
Plaintiff,  not  being  a  party  to  the  deed,  could  not  mftinfi^in 
a  bill  for  the  performance  of  the  trusts,  and  therefore 
treated  it  as  a  case  that  came  exactly  within  the  principle 
of  Oarrard  v.  Lord  Lauderdale  (A),  and  several  other 


1854. 


Browne  v.  Cavendish  (fl  went  really  upon  the  same  prin- 
dfde,  though  it  appeared,  perhaps,  to  go  a  little  forther. 
In  that  case  certain  lands  were  conveyed,  called  the 
lands  of  Merton,  to  trustees,  to  sell  and  pay  off  a  num- 
ber of  scheduled  debts  of  John  Browne^  the  surplus  to 
Jdm  Browne  in  fee.  Amongst  the  debts  in  the  schedule 
naa  a  bond  due  to  other  persons  of  the  name  of  Browne, 
Hie  property  having  been  put  up  for  sale,  CavendUhf  the 
Defendant,  purchased  it,  and  there  having  been  some 
question  as  to  the  extent  of  the  debt  due  to  Browne  upon 
the  Ixnids,  it  was  arranged  between  Caoendish,  the  pur- 
chaser, and  the  vendors,  that  Cavendisk  should  retain  in 
Us  hands  1,000  /.  of  the  purchase  money,  for  the  purpose 
of  satiafying  that  demand ;  he  did  retain  the  1,000  /.,  but 
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afterwards,  by  an  arrangement  between  him  and  the  veor 
dor,  handed  it  all  over  to  him;  and  then  the  Broumeij 
the  creditorgy  filed  their  bill  claiming  to  be  entitled.  The 
same  principle  was  held  to  apply  as  in  the  former  case, 
the  only  distinction  being  that  the  purchaser  had  retained 
for  a  time  the  money  in  his  hands,  in  order  to  satisfy  the 
debt.  The  Lord  Chancellor  held  that  that  made  no 
difference ;  that  it  was  still  a  mere  arrangement,  to  which 
the  creditor  was  no  party,  and  consequently  the  bill  would 
not  lie. 

Those  two  cases  seem  clearly  to  illustrate  a  principle 
which  needs  no  further  illustration.  The  doctrine  was 
carried  very  much  further  in  the  case  adverted  to  by  my 
noble  and  learned  friend,  before  the  Viee-ChanceUorj  of 
Oibbs  V.  Glamis  (j)y  and  afterwards  before  the  Lord 
Chancellor  as  Gibbs  v.  Gibbon  (A),  and  by  the  case 
which  followed  it  in  the  Court  in  Ireland^  of  Simmonds  v. 
Palies  (t).  First  of  all,  the  Lord  Chancellor  of  England 
held,  in  Oibbg  ▼.  Gibbon  that  the  same  principle  ap 
plied,  although  there  did  undoubtedly  seem  to  be  a 
distinction.  In  that  case  there  were  certain  persons  who 
appeared  in  Court  as  adverse  claimants  of  a  fimd  of 
4,000  /.  or  5,000  /•  Amongst  the  claimants  was  a  gentle- 
man  of  the  name  of  Hele.  A  bill  had  been  filed 
upon  the  subject,  and  GMs  had  been  made  a  party  im- 
properly, at  least  he  had  no  interest  in  that  suit  The 
parties  who  were  claiming  that  fimd  wanted  to  divide  it 
amongst  themselves,  and  they  concurred  in  assigning  the 
fund  to  a  gentleman  of  the  name  of  CUbbon  upon  trust, 
first  of  all  to  pay  the  trusts  of  the  deed,  and  of  the  trans- 
action itself,  and  to  pay  the  costs  that  were  due  from 
Hek  to  GAbs.    Secondly,  to  pay  a  certain  sum  to  Bele 
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and  another  sum  to  the  other  claunanlSy  and  to  pay  the 
residae  to  Lady  QlamU*  After  that  traneaction  had  taken 
pbee  Hd€  died.  I  auppose  he  must  have  died  insolrent, 
for  Qibb9  then  filed  a  bill  in  order  to  have  that  trust  eze- 
cated,  so  that  he  might  obtain  the  costs  due  to  him,  and 
the  Viee^ChanceUor  thought  he  was  entitled.  It  was 
taken  by  way  of  appeal  to  Lord  Cottenham^  upon  the 
ground  that  there  was  no  substantial  distinction  between 
that  case  and  the  others  to  which  I  have  adverted,  and 
many  others  that  went  upon  the  same  principle.  So  Lord 
CotiemAam  held,  for  he  held  that  although  Gibbs  was 
actually  named  as  the  party  to  whom  those  costs  were  to 
be  paid,  it  was  only  one  mode  of  expressing  that  JSele  was 
to  have  what  was  due  to  him,  and  also  the  costs  due  to 
Gibbs ;  that  the  circumstance  of  Gibbs  being  named  in  it 
made  no  difference,  and  that  therefore  he  had  no  right  to 
institate  such  a  suit  That  seemed  a  strong  case,  because 
the  result  was  that  though  Lady  Glamis  by  the  terms 
of  the  deed  was  to  take  the  residue,  but  not  until  aft^ 
paying  the  costs,  there  were  no  means,  at  least  at  the  suit 
of  GibbSf  of  claiming  as  against  her  the  amount  of  those 
coats.  But  the  truth  was,  that  applying  the  same  prin- 
ciple, the  only  person  who  could  have  insisted  upon  that 
trust  being  performed  was  Helens  executor,  it  being  a  trust 
to  pay  to  Gibbs  that  debt  of  J9e/e,  and  the  trust  was  held 
to  be  a  trust  for  HeWs  benefit,  and  not  for  the  benefit  of 


That  case  was  followed  by  my  noble  and  learned  fiiend, 
in  the  case  of  Simmonds  y.  Palles  (m).  1  do  not  know  that 
it  is  necessary  to  state  the  particulars  of  that  case;  there 
is  a  good  deal  of  compUcation  in  it,  but  the  short  way  of 
staling  it  appears  to  me  to  be  this :  two  persons,  of  the 
of  Tristan  and  JEIor^Iy,  brought  two  actions,  in  which 
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£&Mii<NKb  was  their  attorney^  one  against  two  persops  of  the 
name  of  Goold,  and  the  other  against  only  one  of  those 
persons.  While  that  action  was  pending  the  defendant 
agreed  to  pay  to,  and  the  plaintiffs  Tristan  and  Hardy 
agreed  to  accept,  in  liquidation  of  their  demand,  1,000  Lf 
together  with  the  costs  as  between  attorney  and  client. 
The  defendant  PaUes  was  indebted  to  some  members  of 
his  own  femily,  and  he,  by  arrangement  with  them,  mort-, 
gi^ed  an  estate  of  his  own  to  Triiton  ^oid  Hardy,  or  rather 
to  Hardy,  in  trust  for  Tristan  and  Hardy;  first,  to  secure 
1,000  L ;  and  secondly,  to  secure  to  Simmands  the  costs  of 
the  action  as  between  attorney  and  client,  and  then  to 
secure  certain  other  expenses.  Simmonds  was  no  party  to 
the  arrangement,  but  afterwards  filed  his  bill  to  enforce  it. 
Just  upon  the  same  principle  upon  which  that  case  of 
Gibbs  T.  Gibbon  had  be^i  decided,  the  Lord  Chancellor 
held  that  Simmonds  had  no  title  to  institute  such  a  suit. 

I  began  by  saying  that  I  did  not  at  all  question  the  case 
of  Garrard  v.  Lord  Lauderdale,  and  the  other  cases, 
neither  have  I  the  least  doubt  of  the  propriety  of  those 
decisions.  I  say  that  with  the  more  confidence,  because  I 
collect  fix>m  the  language  of  my  noble  and  learned  friend 
that  he  decided  as  he  did  in  deference  to  what  had  gone 
before,  though  he  rather  doubted  whether  those  cases  had 
not  gone  too  fer.  I  confess  I  think  that  the  principle  being 
once  established,  it  follows  as  a  necessary  consequence  that 
those  decisions  were  perfectly  correct. 

The  case  is,  however,  obviously  different  when  the  creditor 
is  a  party  to  the  arrangement;  the  presumption  then  is 
that  the  deed  was  intended  to  create  a  trust  in  his  fiivour, 
which  he  therefore  is  entitled  to  call  on  the  trustee  to 
execute.  So  even  though  he  be  not  made  a  party,  if  the 
debtor  has  notice  given  him  of  the  existence  of  the  deed, 
and  has  expressly  or  impliedly  told  him  that  he  may  look 
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to  tbe  trust  property  for  payment  of  his  demand^  the 
creditor  may  thereby  become  a  cestui  que  trust  and  may 
acquire  a  right  as  such,  juBt  as  if  he  had  been  a  party  and 
had  executed  the  deed.  It  nvas  argued  that  in  this  case 
the  fiicts  afibrd  irresistible  evidence  that  the  existence  of 
the  deed  must  have  been  made  known  to  the  creditor,  and 
that  he  must  be  taken  to  have  abstained  from  enforcing 
his  bonds  by  action  or  otherwise,  relying  upon  the  •secority 
aflbrded  by  the  trust  in  his  &vour.  The  Appellants  deny 
that  this  is  a  just  inference  from  the  evidence,  but,  even 
if  it  is  so,  they  say  that  no  such  case  is  made  on  the 
pieadingB.  I  do  not  think  it  necessary  to  go  into  this 
([oestioii,  bemg  of  opinion  that  the  Respondents  title  as  a 
eettai  que  trust  is  good,  independently  of  all  considerations 
sriang  from  notice  and  conduct  I  think  the  circumstances 
show  here  that  the  schedule  creditors  were  objects  of  the 
settlor^s  bounty  just  as  much  as  John,  the  son,  who  took  the 
estate  sabject  to  the  debts.  It  may  be  that  the  trust  for 
payment  of  the  debts  of  Francis  Syngew^s  during  his  life 
a  trust  which  he  might  vary  or  revoke  at  his  pleasure :  I 
think  it  was;  still  when  such  revocation  became  by  his  death 
JmpossiMe,  I  think  that  John,  his  son,  could  only  take  the 
estate  as  it  was  given  to  him,  that  is,  subject  to  the  scheduled 
debts,  which  according  to  the  expressed  provision  of  the 
deed  were  to  be  liens  and  charges  thereon. 

I  oome  to  this  conclusion  on  the  following  grounds :  the 
trust  in  question  was  not  to  come  into  operation  until  after 
the  death  of  Francis  Synge,  the  settlcHr,  Among  the  sums 
menlioiied  in  the  schedules  and  directed  by  die  settlement 
to  become  liens  and  charges  on  the  lands  in  question,  is  a 
sum  of  1,500  /.  described  as  an  intended  donation  to  the 
family  of  the  late  James  Stewart,  Now  so  far  as  relates 
to  this  sum  there  could  be  no  claim,  except  by  virtue  of 
the  deed;  it  was  a  mere  gratuity  or  intended  gratuity. 
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The  settlor  certainly  meant  that  it  should  be  paid,  and 
unless  the  settlor  is  to  be  considered  as  having  conferred  on 
the  members  of  Stewarfs  fiimily  a  right  to  treat  themselves 
as  cesiuis  que  trust  having  a  valid  claim  against  the  lands, 
the  benefit  which  he  intended  them  tq  have  could  never  be 
obtained  by  them. 

But  further,  the  first  item  in  the  schedule  is  thus  described. 
**  To  Miss  EUzabeth  Synge,  by  notes,  bonds  or  balance  of 
accounts,  due  to  her  by  the  late  John  Hatch  and  Francis 
Syngtj  Esq.,  about  5,500  /."  The  almost  irresistible  inference 
firom  this  language  is,  that  a  portion  at  least  of  that  sum 
of  5,500  2.  consisted  of  simple  contract  debts,  as  to  which 
therefore  the  creditor  in  the  then  state  of  the  law  could 
have  no  right  against  the  real  estate  independently  of  the 
deed.  In  such  a  case,  as  well  as  in  that  of  the  intended 
donation  to  the  family  of  Jamt$  Stewart^  the  provision 
would  be  altogether  inoperative,  unless  it  i»  understood  as 
having  been  intended  to  be  a  benefit  to  the  creditor,  as 
having  been  introduced  for  the  purpose  of  giving  her  a 
security  which  she  did  not  previously  enjoy.  For  it 
certainly  did  not,  in  favour  of  the  executor,  make  the  debt 
a  charge  on  the  real  in  exoneration  of  the  personal  estate, 
so  that  if  the  creditor  did  not  acquire  a  right  to  enforce  the 
execution  of  the  trust,  no  one  ever  could  do  so. 

I  rather  think  that  these  remarks  may  apply  to  some  of 
the  other  items  of  the  schedule  besides  those  which  I  have 
particularly  mentioned ;  but  I  do  not  think  it  necessary 
to  inquire  further,  because  I  fed  satisfied  that  the  intention 
must  have  been  the  same  as  to  all  the  persons  named  in 
that  schedule :  it  could  not  be  that  the  settlor  intended  the 
trust  to  operate  by  way  of  bounty  as  to  some  of  them,  and 
not  as  to  all. 

I  have  pointed  out  these  special  circumstances  as  affording 
to  my  mind  satisfactory  reasons  in  fovour  of  the  construcr 
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tkm  pat  on  this  deed  by  the  Court  below;  but  I*  do  not 
wish  to  be  taken  as  binding  myself  to  say  that  even  if  no 
such  specialties  had  existed  I  should  have  come  to  a 
difienent  conclusion. 

I  ^oubt  whether  the  doctrine  acted  on  in  Oarrard  t. 
Lord  Zdmderdale  (a),  and  in  the  other  authorities  whidh 
I  have  adverted  to,  api^es  to  a  case  where  the  trust  is  to 
come  into  operation  only  on  the  death  of  its  author,  and 
where,  subject  to  the  trust  for  payment  of  debts,  the  lands 
charged  are  conveyed  by  way  of  bounty  to  a  third  person. 
I  think  it  at  all  events  open  to  argument  that  in  such  a 
cue  the  settlor  must  primd  facie  be  understood  to  be 
<^<^™g  with  his  property  as  if  he  was  disposing  of  it  by 
will,  and  therefore  as  contemplating  bounty  throughout ;  or 
if  it  be  contract,  so  fieur  as  the  party  taking  the  estate  is 
oaocemed,  I  think  it  must  still  be  construed  as  bounty  in 
&Toar  of  the  Plainti£EB  named  as  incumbrancers.  This 
most  of  course  be  in  each  case  a  question  of  construction. 
I  advert  to  this  pointonly  to  guard  against  being  misunder- 
stood* 

It  remains  only  that  I  should  notice  an  argument  pressed 
at  the  bar  by  the  Counsel  for  the  Appellants,  derived  fix>m 
the  proviso  occurring  late  in  the  deed,  and  authorising  the 
trustees,  with  the  consent  of  jFrcmcii  Synge  and  John 
Sjfmge,  to  sell  any  part  of  the  property  in  question  for  the 
payment  of  the  debts.  This  it  was  urged  is  inconsistent 
with  the  existence  of  a  trust  for  payment  of  debts ;  for  if 
such  a  trust  existed  there  would  have  been  a  dear  right  on 
the  part  of  the  creditors  to  compel  a  sale,  even  without 
the  amsent  of  JFrancisHXtd  John Synge;  there  is,  however, 
no  such  inconsistency.  The  sale  contemplated  by  the 
proviso  is  a  sale  in  the  lifetime  of  francii  Synge  before 
the  trust  for  the  scheduled  creditors  had  arisen,  and  when 
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the  landb  in  question  were,  by  yirtae  of  the  100  years'  term, 
subject  to  trusts  in  &YOur  of  John  Synge  and  ItabeUa^  Us 
intended  wife.  It  is  certain,  therefore,  that  no  sale  could 
then  take  place  under  the  prior  trust  in  &vour  of  the 
creditors,  and  the  proyiso  relied  on  was  introduced  for  the 
purpose,  if  jFnmof  and  John  Synge  desired  it,  of  enaUing 
the  trustees  to  sell  in  spite  of  those  prior  trusts. 

On  the  whole,  therefore,  I  think  that  the  view  taken  by 
the  Court  below  was  correct.  I  need  onlysay  that  I  have 
come  to  this  conclusion  with  very  considerable  diffidence, 
knowing  that  I  hare  not  the  concurrence  of  my  noble  and 
learned  friend ;  but  upon  the  whole,  I  think  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 


Lord  Sl  Leonardi: 

My  Lords,  I  hare  nerer  been  in  the  habit  of  li^tly 
differing  from  others,  or  raising  questions,  when  I  have 
taken  the  liberty  of  tendering  my  opinions  to  your  Lord- 
ships. Finding  at  the  close  of  this  argument  that  my 
noble  and  learned  friend  and  myself  did  not  agree,  I  at 
once  wrote  my  view  of  the  question,  and  I  communicated 
that  writing  to  my  noble  and  learned  friend,  on  whom  I 
regret  to  find  that  it  did  not  make  a  rery  fiivourable  im* 
pression.  I  will  now  read  what  I  wrote  immediately  after 
the  argument. 

A  dear  trust  was  raised  by  the  settlement  of  1818  for 
keeping  down  the  interest  on  the  debts  in  the  schedule; 
subject  to  that  trust  the  estate  was  settled  (subject,  under 
a  term  of  100  years,  to  a  trust  for  indenmifying  an  estate 
called  QUunamuUen^  belonging  to  John^  against  debts  and 
incumbrances  of  Franci$\  upon  Francu  for  life,  with  re* 
mainder  to  Johii  absolutely,  and  it  was  provided  that  this 
estate  should  continue  chaiged  with  the  payment  of  all  the 
debts  and  incumbrances  of  Fronds^  specified  in  the  sche- 
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diiley--(I  may  just  notice  in  passing,  that  it  is  a  little  doubt- 
fid  whether  this  includes  all  the  charges,  or  only  the  charges 
qiedfied  in  the  schedule), — which  are  to  remain  charges 
Aere<m  exclusively,  and  in  exoneration  of  Glcver^t^Jley 
and  Yorkrgireet  {woperty.  And  it  was  further  provided 
that  this  estate  m^ht  be  sold  in  FroMeufs  lifetime  for  the 
payment  of  all  or  any  of  the  debts  then  charged  on  any 
of  the  estates  conveyed  or  assigned  with  the  consent  of 
FrameU  and  Join,  or  the  sorvivor.  I  will  here  add  an 
obaervatioii,  that  that  power  only  affected  the  inciunlwances 
which  were  charged,  and  therefore  was  limited  in  that 
reqiect.  We  find  the  debts  in  the  schedule  to  include 
debts  due  firom  the  late  Mr.  Match  and  I^ancis,  and  sepa- 
rate debts  of  each,  and  an  intended  donation  of  1,500  L  to 
loifil  a  supposed  intention  of  Mr.  Hatch,  and  two  annuities 
probably  to  servants;  but  how  granted, or  by  whom,  does 

The  first  questicm  to  be  considered  is.  Could  any  of  the 
creditors  or  other  persons,  (for  all  were  not  creditors,)  have 
filed  a  bin  immediately  after  the  execution  of  this  deed 
fiir  the  payment  of  the  interest  of  their  debts  and  claims? 
(of  course  the  intended  donation  of  1,600  /.  could  not  have 
been  enfinrced),  but  could  the  real  creditors  of  Hatch  and 
Rameiip  or  either  of  them,  have  filed  such  a  bill  ?  The 
antfaorities  clearly  show  that  they  could  not,  for  they  were 
no  parties  to  the  deed;  no  contract  was  entered  into  with 
them,  no  rights  or  remedies  of  theirs  were  prejudiced  by 
die  deed.  JFhmctf  and  John  might  at  any  time  have 
revoked  the  trust  for  the  creditors,  for  as  they  created 
so  they  could  defeat  the  trust,  and  it  did  not  follow 
that  the  creditors  would  ever  have  acquired  a  knowledge 
ci  either  the  trust  or  its  revocation.  This  shows  how 
whoDy  wnaflbcted  the  creditors  were  by  the  transactions 
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There  were  two  deeds  executed  subsequently  to  the  deed 
of  1818,  the  operation  of  which  I  must  now  consider. 
The  first  was  a  deed  of  1824,  between  Francis  and  John. 
Francis  conyeyed  his  life  estate  in  part  of  the  settled  pro- 
perty (including  part  of  the  property  which  had  been 
made  a  lecurity  for  the  debts  in  the  schedule  to  the  deed 
of  1818)  to  John  and  another  person  to  pay  the  annuities 
and  interest  of  the  sums  of  money  and  debts  mentioned 
in  the  schedule  (which  included  all  the  debts  mentioned  in 
the  schedule  to  the  deed  of  1818),  during  Francises  life, 
and  subject  thereto,  for  Francis  for  his  life.  The  schedule 
to  this  deed  of  1824  contains  &e  former  debts,  and  also 
other  debts  to  the  amount  of  15,433  /.,  a  sum  exceeding 
the  aggregate  amount  of  the  other  debts.  It  could  hardly 
be  contended  that  this  deed  gave  to  the  new  creditors  of 
Francis  any  right  to  sue,  and  as  to  the  old  creditors, 
Francis,  with  the  assent  of  John,  was  really  usurping  upon 
their  supposed  rights ;  for  if  the  trust  in  the  deed  of  1818 
was  binding,  and  could  not  be  revoked,  Francis  and  John 
could  not  place  any  new  debt  on  a  par  with  the  old,  althongh 
this  they  assumed  to  do ;  and  in  my  opinion  they  had  power 
to  make  the  additional  chaige. 

The  other  deed  is  the  settlement  of  1832,  on  John's 
second  marriage,  after  the  death  of  his  father  and  of  his 
first  wife.  This  was  said  to  be  a  confirmation,  because  it 
recites  the  settlement  of  1818,  but  there  is  nothing  on  the 
face  of  the  deed  of  1832  either  to  confirm  or  to  impeach 
tile  settlement  of  1818.  The  settlement  was,  of  course, 
operative,  and  John  accordingly  refers  to  it,  and  conveys 
his  interest  under  it 

If  the  creditors  could  not  have  maintained  a  suit  imme- 
diately aft;er  the  execution  of  the  deed  of  1818,  did  any 
such  right  accrue  to  them  at  a  later  period  ?  It  was  in- 
sisted upon  for  the  Respondent,  that  after  Francises  death, 
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at  all  events,  the  trust  could  not  be  revoked  by  Johny  and 
this  appears  to  have  been  the  opinion  of  the  learned  Lord 
Chaticdlor  of  Ireland  \  and  further,  even  if  the  trust  stand- 
ing by  itself  could  have  been  revoked,  yet  that  that 
acknowledgment  of  it  by  the  creditors,  and  the  acting 
under  it,  rendered  the  trust  no  longer  revocable,  and 
therefore  it  might  be  enforced  by  the  creditors. 

It  does  not  appear  to  me  that  the  death  of  Johfi  varied 
the  case.  The  question  is  not  whether  the  trust  can  be 
enforced  as  between  the  parties,  but  whether  the  creditors 
cui  enforce  it.  It  is  a  consequence  of  the  trust  not  being 
Imiding  on  the  parties  who  created  it,  that  they  may  revoke 
it  It  does  not  at  all  foUow,  where  a  trust  is  created  for 
creditors  by  two  persons,  that  the  survivor  may,  after  the 
death  of  his  co-owner,  revoke  the  trust  to  the  injury  of  the 
estate  of  the  latter.  But  does  this  circumstance  give  a 
r^t  to  the  creditors  which  up  to  that  moment  they  did  not 
possess  ?  If  the  trust  was  originally  one  of  which,  though 
they  might  reap  the  benefit,  they  could  not  enforce  the  exe- 
cution, how  can  any  shifting  right  of  the  owners,  as  between 
themselves,  give  to  the  creditors  a  claim  which,  under  the 
eontract  as  it  stood  originally,  the  law  denied  to  them  ? 

It  is  almost  pedantry  to  go  through  cases.  The  clear 
principle  is,  that  a  trust  created  for  creditors  without  bar- 
gain or  communication  with  them  cannot  be  enforced  by 
them ;  the  case  is  altogether  distinguishable  from  voluntary 
settlements,  but  as  I  have,  in  former  cases  before  me,  very 
fnlly  stated  my  view  on  this  point,  I  shall  not  repeat  what 
is  afaready  in  print.  The  cases  of  Wahcyn  v.  Coutts  (o)  and 
Garrard  v.  Lord  Lauderdale  (p),  show  the  continuing 
powers  of  the  authors  of  such  a  trust  as  this,  notwithstand- 
ing the  creation  of  the  trust,  and  in  the  latter  case  the 

(o)  3  Sim.  14 ;  8  Mer.  7^7. 
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Dnke  of  YiorA's  trustees  resisted  the  demand  after  tlie 
Duke's  death,  so  that  the  death  of  the  single  author  of 
such  a  trust  does  not  giye  the  creditor  a  right  to  sue. 

The  case  of  Gibb&  v,  Glamis  {q\  which  I  have  several 
times  had  occasion  to  refer  to  in  deciding  cases  of  this 
nature^  shows  that  although  a  trust  is  expressly  created  in 
favour  of  a  third  person  for  the  mutual  benefit  of  all  par- 
ties entitled  to  a  fund,  and  one  party  is  only  to  take  the 
residue  after  payments  of  the  costs,  and  the  trusts  have 
not  been  defeated,  yet  that  any  one  of  the  persons  creating 
the  trust  may  object  to  the  payment  of  the  costs  to  the 
person  for  whom  they  were  provided,  and  the  latter  cannot 
file  a  bill  for  the  execution  of  the  trust.  This  proves  that 
although  it  is  the  common  interest  of  several  parties  that 
a  trust  created  by  all  of  them  for  a  creditor,  not  a  party  to 
the  arrangement,  shaU  be  duly  performed,  yet  the  creditor 
eannot  enforce  it 

I  may,  perhaps,  be  excused,  as  it  will  save  some  trouble, 
for  reading  what  I  stated  in  the  case  of  Simmands  v. 
Palles  (r),  although^  no  doubt,  it  is  unusual  to  read  what 
has  fallen  firom  one's  self.  The  observations  which  I  there 
made,  after  referring  to  the  case  of  Garrard  v.  Lord  Lau- 
derdakj  were  these  :  '^  It  was  settled  before  that  case,  that 
if  a  man,  without  communication  with  his  creditors,  make 
a  provision  for  paying  them,  for  which  they  have  not  bar- 
gained, he  may,  before  the  execution  of  the  trusts,  destroy 
them.  The  questions  in  that  case  were,  whether,  under 
ihe  circumstances,  the  Duke  of  York  had  exercised  that 
power,  and  whether  it  was  competent  for  htm  to  do  so  ? 
Without  going  through  the  cases,  I  will  refer  to  Gibbs  v. 
Glamis  {s\  a  remarkable  case,  one  upon  which  learned 
persons  differed;   for  the  decree  of  the  Fice-ChanceUor 

(7)  11  Sim.  584-591/  (5)  11  Sim,  58i. 
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was  reversed  by  the  Chancellor ;  and  I  am  not  satisfied 
that  some  learned  persons  would  not  prefer  the  first  deci- 
sion. That  case  was  of  this  nature :  a  Mr.  Hele,  claiming 
to  be  interested  in  a  sum  of  4,000  /.,  filed  a  bill  in  respect 
of  it  GibbSf  the  plaintiff,  was,  I  suppose,  properly  a 
defendant  in  that  suit.  There  was  a  contest  as  to  who  was 
entitled  to  the  4,000  /.,  and  the  several  claimants  came  to 
an  agreement  between  themselves  that  they  would  divide 
die  money  amongst  them  in  certain  proportions,  and  that 
all  the  coats  of  the  suit  should  be  provided  for,  and  in  par- 
ticiilar  Giibs's  costs;  and  without  any  communication 
with  him  they  assigned  the  4,000/.  to  trustees,  in  trust, 
first  to  pay  the  costs  and  expenses  of  all  parties  to  the 
deed  in  or  about  the  suit  of  Heler.  Fernie^  or  of  the  deed 
or  otherwise,  relating  to  their  claims  on  the  4,000  /.,  as 
between  solicitor  and  cUent ;  and  also  the  costs  of  Gibbsj 
and  other  costs ;  and  then  to  pay  800  /.  to'  Hibbertj  1,800/. 
to  Hek,  and  the  residue  to  Lady  GlamU ;  so  that  Lady 
GhmiM  had  no  right  to  receive  anything  until  after  pay- 
ment of  the  costs  to  Gibbi.  There  was  as  express  a  trust 
to  pay  Gibbi  his  costs  as  to  pay  Lady  Glamis  the  residue. 
The  trustees  received  the  money,  and  paid  the  other  persons 
named  in  the  deed,  and  were  willing  to  pay  Qibbs^  when 
Lady  GUamU  objected  that  he  was  not  entitled  to  be  paid 
out  of  that  fimd.  The  Vice-chancellor  held  that  the 
several  parties  to  the  deed  had  a  common  interest  in  the 
payment  of  Qibb$*s  costs  out  of  the  fimd ;  that  the  agree- 
ment had  only  been  entered  into  on  the  condition  that 
payment  of  Gibbs*s  costs  would  be  provided  for  out  of 
the  fimd ;  and,  therefore,  that  the  case  was  not  within  the 
anthorities,  and  he  sustained  the  bill ;  but  the  Lord  Chan- 
ceUor  reversed  [that  decree,  and  that  reversal  appears  to 
have  been  submitted  to.     He  said  in  his  judgment  (/), 
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that  HtU  waa  liable  to  pay  the  Plaintiff,  Otbbiy  his  costsw 
and  in  order  to  protect  him  against  the  consequences  of 
that  liability,  the  parties  provided,  incidentally,  that  the 
Plaintiff's  costs  should  be  paid  out  of  the  iund ;  that  the 
question  then  was,  whether  that  provision  gave  the  party 
whose  costs  were  to  be  so  provided  for,  a  ri^ht  to  institute 
a  suit  as  a  cstui  que  trust,  he  having  no  interest  in  the 
fend,  not  having  been  a  party  to  the  arrangement,  and  the 
agreement  having  been  made  between  the  parties  interested 
in  the  fund,  for  their  own  benefit  or  convenience ;  and  that 
the  case  was  not  distinguishable  from  Gerrard  v.  Lord 
Lauderdale,  and  the  other  cases  which  had  been  cited;  and 
he  added,  that  the  objection  was  one  which  was  open  to  all 
the  defendants,  and  that  it  was  immaterial  what  interest 
the  party  who  made  the  objectioa  had."  - 

The  paper  which  I  wrote  goes  on  to  say :  Like  the  case 
of  Worrall  v.  Harford  (u),  where  the  attorney  could  not 
recover  his  costs  under  the  trusts,  it  was  not  that  the  trusts 
did  not  provide  for  them,  or  that  they  were  not  to  be  paid, 
but  simply  that  the  attorney  was  not  a  cettid  que  trust 
under  the  trust  for  payment  of  them.  In  such  a  case,  of 
course,  it  is  wholly  immaterial  that  the  trust  cannot  be 
revoked,  or  that  any  of  the  authors  of  the  trust  are  dead ; 
for  the  trust  remains  capable  of  execution,  and  may  be 
enforced,  but  not  by  the  attorney. 

I  do  not  place  any  reliance  upon  the  eases  before  me, 
in  Ireland.  I  unwillingly  followed  the  principle ;  but 
although  I  believe,  in  one  of  the  cases,.  Broume  v.  Carea- 
dish  (v),  an  appeal  was  lodged  in  this  House,  yet  it  was 
withdrawn;  at  all  events  the  decisions  were  acquiesced  in.. 

It  still  remains  to  consider  the  alleged  case  of  acknow- 
ledgment of  the  right  of  the  creditors  by  the  Synges. 
Now,  as  was  observed  by  Lord  Chancellor  Brady,  na 

(tt)  8  Yes.  4.  (o)  1  Jones  &  Lat.  606. 
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mA  case  is  made  by  the  bill;  and  there  is  nothing  in  the 
answer  which  can  be  made  use  of  against  the  Appellant. 
The  eridence  therefore  was  not  properly  receivable;  but 
this  is  not  material,  for  upon  examining  the  evidence  it 
proves  no  sudi  case.  It  does  not  appear  that  the  creditors 
erer  saw  the  deed,  and  certainly  no  representations  were 
made  in  regard  to  any  security  provided  for  them.  It  is 
therefore  the  naked  case  of  payment,  by  the  several  per* 
flons  in  succession,  of  interest  on  the  debts;  and  to  this 
they  might  be  liable  in  various  characters ;  but  however 
that  may  be,  the  payment  of  interest  by  the  parties  would 
not  give  «  right  to  the  creditors  to  sue  the  trustees ;  nor, 
indeed,  does  it  ^>pear  how  far  the  trustees  acted  in  the 
trusts.  The  cases  of  Garrard  v.  lard  Lauderdale  (to),  and 
LaUmche  y.  Lard  Lncan  (x),  show  that  some  distinct. act 
of  dealing  with  the  creditors  must  take  place,  in  order  to 
entitle  the  latter  to>enforce  the  trusts. 

Upon  the  whole,  therefore,  I  submit  to  your  Lordships 
Aat  this  question  is  settled  by  the  authorities,  and  that 
therefore  the  appeal  should  be  dismissed  with  costs,  so  far 
as  it  sought  to  have  the  benefit  of  the  trusts  of  the  deed  of 
1818,  and  remit  the  case  to  the  Court  of  Chancery  in 
Irehad,  to  do  therein  as  shall  be  just,  and  in  conformity 
with  your  Lordships'  judgment 

I  need  not  say,  after  the  opinion  which  has  been  delivered 
by  my  noble  and  learned  friend,  that  there  will  be  no  such 
■consecjuence  of  this  appeal,  because,  as  we  are  divided  in 
opinion,  the  decision  will,  as  a  matter  of  course,  be  affirmed; 
hot  I  thooght  it  would  be  right  to  read  what  I  had  written, 
that  it  may  be  known  to  the  profession  what  the  effect  of 
this  dedsion  is.  I  very  much  fear  that  it  will  entirely 
unsettle  the  law  upon  this  subject.    The  law  upon  this 
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subject  is  perfectly  well  known  at  present,  and  although  I 
followed  the  decisions  very  reluctantly,  yet  they  proceed 
upon  a  principle  which,  being  carried  out,  every  man  can 
understand.    Now,  I  believe  it  will  be  found  exceedii^ly 
difficult  to  understand,  in  any  complicated  case,  whether 
the  rule  does  apply  or  not     I  was  very  glad  to  hear  my 
noble  and  learned  friend  say  that  he  did  not  dispute  any 
of  the  cases,  because,  that  being  so,  this  decision  must  be 
considered  as  standing  by  itself,  and  does  not  overrule 
the  former  authorities.     In  point  of  fact,  but  for  that  state- 
ment I  should  have  considered  this  decision  by  your  Lord- 
ships' house  as  overruling  the  case  before  Lord  Cottenham, 
and  clearly  as  overruling  the  case  before  me,  in  Ireland^  of 
Simmonds  v.  Pallei  (y),  in  which  I  followed  that  decision 
of  Lord  Cottenham^  because  that  was  almost  as  strong  as 
the  case  of  Oibhs  v.  Lady  Glamis  (z).     I  do  not  know 
where  we  are  to  stop  if  we  are  not  to  follow  the  case  of 
Lady  Olamis.     If  we  are  to  say  that  that  is  not  law,  and 
to  reverse  it,  which  this  House  may  certainly  do,  that  I 
understand ;  and  then  it  would  come  to  this,  that  where 
there  are  several  parties  who  have  a  common  interest  in  a 
trust  which  they  have  created  for  the  benefit  of  a  p^'son 
who  is  not  a  party  to  the  deed,  and  has  no  abstract  right 
to  claim  the  benefit  of  the  arrangement,  yet,  the  several 
parties  being  interested  in  it,  any  one  party  by  whom  it 
was  created  may  have  the  benefit  of  it,  in  order  indirectly 
to  give  to  all  the  parties  who  created  the  trust  the  benefit 
of  the  arrangement.     But  I  understood  my  noble  and 
learned  friend  to  put  this  case  upon  two  grounds :  first  of 
all,  that  the  trust  was  not  to  come  into  execution  until  after 
the  death  of  Francis  Synge ;  next,  that  this  was  a  bounty. 
I  wish  that  I  could  concur  in  that  view;   I  confess  I 
cannot.    In  the  first  place,  as  to  the  fact.    I  do  not  appre- 
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lieiid  that  the  fiict  is  that  this  trust  was  not  to  come  into 
executioii  until  the  death  of >  Francis  Synge.     The  first 
trust  was  for  the  payment  of  the  interest  of  debts  due 
daring  the  life  of  Fronds  Synge ;  the  trust  therefore  began 
immediately.     Francu  Synge  was  then  alive.    Supposing 
the  capital  not  to  be  paid  till  after  his  death,  what  then? 
Both  principal  and  interest  were  secured,  the  interest 
during  the  life,  the  principal  after  the  death.     If  the  credi- 
tors coald  not  claim  interest  during  the  life  of  Francis 
Synge,  I  think  it  is  utterly  impossible,  in  point  of  law,  to 
hold  that  they  could  claim  the  benefit  of  the  principal  after 
his  deadi.    Observe  what  the  difficulty  is ;  and  that  is  the 
(me  great  grouhd  upon  which  these  cases  have  proceeded. 
If  yon  are  providing  for  trustees'  costs^  and  if  you  are  pro- 
viding Ibr  creditors  incidentally,  and  with  a  view  to  your 
own  arrangements,  without  any  communication  with  the 
creditora,  without  even  their  knowledge  of  the  instrument, 
the  knowledge  of  which  may  never  reach  them,  can  any- 
thii^  be  more  inconvenient  than  that  a  creditor  whose 
ri^  you  have  not  touched,  an  attorney  who  is  employed 
by  the  trustees,  and  who  may  know  nothing  of  the  trust, 
should  be  enabled  to  file  a  bill,  and  bring  anybody  at  once 
before  a  court,  and  claim  the  execution  of  the  trust  in 
?    Suppose  Aat,  in  this  particular  case,  the  deci- 
of  the  court  below  was  right,  I  tliink  it  is  utterly 
impossible  to  deny  that  the  creditors  might  have  filed  a 
biD  immediately  after  the  execution  of  the  deed.    Could 
that  be  prevented  ?    What  was  there  to  prev^it  it  ?    Was 
not  the  trust  just  as  operative  for  the  payment  of  the 
interest  as  it  was  for  the  payment  of  the  principal  ?    Was 
not  there  a  general  charge  upon  the  estate,  independently 
of  die  trusts  created  for  the  payment  of  the  interest  during 
Francises  lifetime,  a  diaige  of  the  corpus  of  the  debt  gene- 
rally, without  restriction  ?    What  was  the  operation  of  that ! 

K  4 


18^4. 

SVNNOT 

and  others 

V, 
SlUPSON 

and  others. 
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SrNNOT 

and  othera 

V. 
SlMPDON 

and  otlien. 


To  give  to  all  those  parties  who  were  eestuis  que  trugis  an 
absolute  lien,  an  equitable  mortgage,  the  right  to  enforce 
the  trust  for  payment  of  their  capital  as  well  as  the  interest. 
Then  they  might  file  a  bill,  beyond  all  question.  Is  that 
within  the  authorities  ?  I  cannot  persuade  myself  that  it 
I  think,  in  order  to  say  that  it  is,  you  must  oYemile 


IS. 


the  case  before  Lord  Cottenhamj  and  certainly  the  last 
case  before  me  in  Ireland^  to  which  I  can  have  no  possible 
objection,  if  the  law  is  put  upon  the  right  footing.  Of 
course,  my  anxiety  is  that  the  law  should  be  perfectly 
settled  and  understood ;  but  the  efiect  of  this  decision  will 
be,  in  my  mind,  to  overrule  all  those  cases. 

Then  it  is  said  by  my  noble  and  learned  friend  that 
this  is  a  bounty.  It  would  give  me  great  pleasure  to 
agree  with  him  on  this  subject,  but  I  cannot  In  the  first 
place  it  clearly  could  not  be  enforced.  If  it  ooald,  how 
could  the  parties  to  the  deed,  after  they  had  created  the 
trust  as  it  is  called,  for  a  sum  under  14,000/.,  create  by 
another  deed  and  out  of  the  same  property,  without  the 
concurrence  of  any  of  the  creditors  entitled  to  the  prior 
cliarge,  another  trust  for  other  creditors,  placing  them 
pari  passu  with  the  first  creditors,  for  a  sum  exceeding  the 
amount  of  the  first  debts  ?  It  passes  my  conception  to 
understand  that:  it  was  a  trust  they  could  not  create. 
They  do  not  make  the  second  subject  to  the  former  trust, 
but  they  make  a  common  trust  of  former  debts,  and  of  all 
the  additional  debts  which  have  been  incurred  by  FrandSj 
and  that  therefore  shows  what  their  intention  was.  But 
if  it  was  a  bounty  as  to  any  one,  I  do  not  think  it  can 
be  said  (I  do  not  understand  my  noble  and  learned  friend 
to  have  said  so)  that  it  was  a  bounty  between  the  present 
settlors,  because  this  settlement  was  for  a  valuable  con- 
sideration. There  were  a  great  many  arrangements  upon 
this  settlement ;  it  was  of  course  the  foundation  of  the  marr 
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riage  settlement ;  it  was  not  a  bounty  in  any  respect ;  it  was 
a  ooDtracty  the  parties  to  which  took  the  property,  beyond 
all  doubt    The  only  question  is^  whether  the  creditors 
who  were  no  parties  to  it,  suppose  it  to  be  a  bounty,  could 
enforce  it?     Let  us  look  a  little  at  the  consequence;  let 
anybody  read  through  that  bill  and  read  the  number  of 
incamhrances.    FranM  went  on  making  incumbrances,  so 
did  John  to  a  very  great  amount  indeed.    Read  through  the 
IriH  which  was  filed  in  the  Court  of  Chancery  in  Ireland^ 
and  see  the  number  of  persons  who  were  necessary  par- 
ties to  that  suit.     Can  anybody  imagine  that  the  settle- 
ment of  1818  contemplated  involving  the  parties  to  that 
anangementy  and  their  descendants,  in. the  expenses  which 
would  be  incurred  in.  such  a  suit,  bearing  always  in  mind 
that  it  18  not  a  question  whether  the  trust  is  to  be  executed 
Of  not  ?    That  is  not  the  question;  but  the  simple  and  only 
qnestioQ  is,  whether  it  is  a  trust  which  can  be  enforced  by 
the  creditors?    That  parties  having  adverse  rights  or 
natnal  rights  can  enforce  the  trust,  nobody  doubts.    Take 
the  case  before  Lord  Eldcn  of  the  trustees.    In  that  case 
there  was  a  proviso  that  the  trustees  should  pay  all  the  costs 
occasioned  in  the  execution  of  their  trust.    The  attorney 
who  was  emfdoyed  by  the  trustees  filed  a  bill,  saying 
that  he  was  a  ces/«£  qtte  trust;  his  costs  no  doubt  were 
pfovided  for  by  the  deed,  but  Lord  Hldon  held,-  and  pro- 
perly heUy  that  he  had  no  rights  as  a  cestui  que  trust ;  his 
demand  was  against  the  trustees,  and  the  trustees'  remedy 
was  upon  tbeir  trust  fund.    It  is  a  convenient  decision,  and 
I  thmk  a  wery  just  decision ;  it  enables  the  parties  to  make 
anangMnents  for  paying  claims  which  may  afterwards 
ariae  as  between  themselves,  for  in  this  particular  case,  for 
example,  it  does  not  follow  when  the  claim  is  to  arise. 
The  daim  B^it  and  probably  would  arise  after  the  death 
of  every  party  to  the  deed.    The  death  of  the  settlor,  there- 


1854. 

Stnnot 
and  others 

Simpson 
and  othera. 
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1854. 

STNlfOT 

and  othen 

9. 

Siifpaoir 
•nd  othen. 


fore,  does  not  seem  to  be  so  very  materiaL  It  Ib  quite  clear 
that  any  costs  occasioned  after  the  death  of  every  party 
to  the  deed  might  and  would  be  obtainable  by  the  trustees 
under  the  trusts  of  the  deed;  yet,  though  the  attorney, 
a  quasi  creditor,  certainly  has  a  right,  as  a  creditor  of 
the  trustees,  which  trustees  are  to  be  paid  out  of  the  fimd, 
he  has  not  as  such  creditor  a  right  to  come  into  a  court  of 
equity  and  ask  for  the  execution  of  the  trust. 

I  very  much  r^et  that  I  cannot  concur  with  my  noble 
and  learned  friend.  I  hope  that  this  decision  may  not 
haYC  the  effect  I  fear  of  unsettling,  in  a  great  measure, 
that  which  I  have,  up  to  this  time,  coni|idered  to  be  the 
settled  rule  of  law.  I  am  very  glad  to  have  heard  my 
noble  and  learned  friend  state  that  he  does  not  find  (aiih 
with  any  of  the  dedsions ;  that,  I  hope,  will  be  considered 
to  fdace  this  case  as  adecision  of  the  House,  only  upon  the 
special  circumstances,  and  the  authorities  therefore  will  be 
considered  to  remain,  as  they  ought  to  remam,  untouched, 
and  the  law  settled.  The  resuk  here,  of  course,  will  be  that 
the  decision  in  the  Court  below  will  be  affirmed. 


Lord  ChoMceUoT.    Of  course  there  will  be  no  costs. 


Decree  affirmed. 


Lords'  Journals,  June  30, 1854. 
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1864. 

Thomas  Mosttn       -        .        .        -    Appellant.  6, 7,  lo,  14 

July* 
Robert  John  Mostyn     -        -        -     Respondent.  

A  Test&triz,  whoy  without  profeasional  assistance,  made  her  own  will^  Will. 

named  Robert  Jokn  M.  (the  eldest  son  of  her  brother)  her  Execu-      ,  Miitake 
tor.  She  then  created  two  annuities,  of  60  /.  each,  in  favour  of  two     »»^<m»»«  </ 
pomu,  and  made  a  gift  to  a  third,  but  in  terms  which  left  it       ^^^9^^^- 
doubtful  whether  the  gift  was  of  that  specific  sum,  or  of  an 
uuraity  to  that  amount ;  she  then  proceeded  thus :  **  lAy  dear 
nephew,  Ji^  HemfM.  of  i7.,  Suiigeon,  but  late  of  Cdkott  HaU 
iht  above  bequests  to  fiUlinto  his  hands  and  should  he  not  marry 
to  be  dlrided  equally  between  Samuel  M.  Jokn  M.  and  Maty  D  " 
(fonnerly  Mary  Margaret  Jf.,  but  then  a  married  woman),  ^  all  of 
them  late  of  CaleoU  HaU^  must  receive  each  60^  the  residue  to 
fidl  into  my  flJK>Te-named  Ezecutor'a  hands."    There  was  a  son, 
Tkomoi^  bom  between  Samuel  and  Mary^  but  there  was  no  son 
Bsmed  only  John\  the  second  nephew,  John  Henry ^  died  un- 
named ;  the  others  surrlTed  him. 

HiLo,  affirming  a  decision  of  the  Magter  of  the  RoUe^  and  of  Lord 
Jastiee  Tmmer  (Lord  Justice  Knight  Bruce  haying  dissented),  that 
Thomoi  was  not  entitled  to  any  share  of  the  residue. 


Barbara  Sheldon,  by  a  Will,  written  entirely  by  herself, 
dated  24th  November  1824,  but  not  executed  till  2d 
Btcemker  in  that  year,  devised,  among  other  things,  as 
follows:  ^  I  direct  all  my  just  debts,  being  made  as  moderate 
u  possible,  by  my  nephew,  Robert  Mostyn,  of  Calcott 
Hall,  North  Wales,  Flintshire,  who  I  here  nominate  my 
executor,  who  wiU  of  course  be  liable  to  the  following 
bequests.  I  leave  to  my  cousin,  Mr.  Thomas  Lemon,  the 
nnn  of  fifty  pounds  a  year  for  his  life,  and  also  the  same 
sam  of  fifty  pounds  a  year  to  his  sister,  Mary  Lemon,  for 
ber  life.  I  also  bequeath  to  my  dear,  long-tried  firiend, 
Margaret  English, — when  I  look  back,  and  recollect  the 
number  of  years  that  she  has  expended  more  than  that 
sum  of  fifty  pounds  upon  me,  her  unworthy  fi-iend,  I  feel 
ashamed  in  now,  yes,  in  now  writing  so  shabby  a  sum. 
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l*Ww  The  above  Margaret  English  now  resides  at  St.  John's 
MoerriW  Green^  Colchester j  Essex.  My  property  in  this  house  t6 
M4OTVM  ^  taken  as  marked  out.  My  dear  nephew,  John  Benry 
MosiyUy  of  HolyweUj  surgeon,  but  late  of  Calcott  Hall, 
Flintshire,  North  Wales,  the  above  bequests  to  fall  into 
his  hands ;  and  should  he  not  marry,  to  be  divided  equally 
between  Samuel  Mostyn,  John  Mostyn,  and  Mary  Dams, 
all  of  them  late  of  Calcott  Hall,  must  receive  each  fifty 
pounds ;  the  residue  to  fall  into  my  above-named  executoFs 
hands."    The  testatrix  died  on  the  6th  December  1824. 

A  brother  of  the  testatrix,  named  Samuel  Mostyn,  had 
formerly  lived  at  Calcott  Hall,  but  he  died  in  her  hfetime. 
He  lefl  five  children,  Robert  John  Mostyn,  John  Henry 
Mostyn,  Samuel  Johnson  Mostyn,  Thomas  Mostyn,  and 
Mary  Margaret  Mostyn  (Mrs.  Davies);  but  there  never 
was  a  son  named  only  John.  The  younger  children  resided 
at  Cakott  Hall  till  the  death  of  their  father,  when  Robert 
John  Mostyn,  the  eldest  son,  took  possession  of  the  house; 
the  others  then  went  to  reside  elsewhere.  The  Will  was 
proved  in  March  1825,  by  Robert  John  Mostyn. 

John  Henry  Mostyn  died  in  1835,  unmarried. 

Of  tlie  three  persons  alleged  to  be  annuitants,  Margaret 
English  died  in  1828,  and  Thomas  Lemon  in  1844.  Mary 
Lemon  still  survived. 

On  the  20th  October  1852  Thomas  Mostyn  filed  his  claim 
in  Chanceiy  against  Robert  Henry  Mostyn,  for  two  undi- 
vided thiid  shares  of  the  residue  of  the  estate  of  Mary 
Sheldon,  contending  that  Margaret  English,  as  well  as 
Thomas  Lemon,  was  an  annuitant  of  50  /.,  and  not  a  mere 
fegatee  of  a  sum  of  money  to  that  amount ;  and  that  on  tbe 
4leath  of  each  of  these  annuitants  the  capital  fund  required 
to  produce  the  annuity  became  vested,  as  residue,  in  the 
three  persons  who  were  to  take  on  the  death  of  John 
Henry  Mostyn  unmarried ;  and  be  further  contended  that 
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be  was  ooe  of  those  persons,  although  erroneously  named        lAML 
in  the  Will  as  John  Mostyn.  Vfmm 

The  claim  came  on  for  hearmg  before  the  Matter  of  tha  il^ap;^^ 
JBofl^  on  the  14th  of  February  1853,  when  it  was  ordered 
to  be  dismissed,  bat  without  costs.  The  case  was  taken 
before  the  Lords  Justices  Knight  Bruce  and  TWner,  who 
were  divided  in  opinion;  and  so  the  judgment  in  the  Court 
below  stood  affirmed  (a).  The  present  appeal  was  then 
brought  to  this  House. 

Mr.  Anderson  md  Mr.  W.  JR.  A.  Boyle,  for  the 
Appellant : 
The  testatrix  has  here  made  a  mistake  in  the  Christiaii 

• 

ume  of  the  Appellant;  but  the  whole  context  of  the  Will 
diows  that  she  intended  to  benefit  him.  John  Henry  is 
tbe  only  person  whose  nam^  is  correctly  given  in  the  WilL 
He  was  the  fiBtvoarite  object  of  the  testatrix's  bounty;  but 
if  he  died  unmarried,  she  meant  that  the  property  should 
go  to  the  yoimger  nephews  and  the  niece.  Robert  was 
provided  for  by  his  fiither's  fortune ;  the  others  were  not^ 
and  therefore  were  naturally  objects  of  her  bounty,  next 
ifier  her  ^  favourite,  John  Henry.  At  the  time  of  the  date 
of  the  Will,  and  of  the  death  of  the  testatrix,  the  eldaet 
iQn,i2o&er^  John,  actually  resided  at  Calcott,HaU;  the 
others  had  quitted  it;  and  she  describes  them  as  'Mate  of 
Cehott  HallJ*  That  is  a  material  fact,  and  affords  a 
dear  and  undoubted  key  to  the  intention  of  the  testatrix. 
Another  important  fact  is,  that  the  sons  are  duly  named  in 
their  order  of  seniority ;  and  the  mistake  as  to  the  name  of 
one  of  them  becomes  therefore  entirely  immaterial.  John 
Henry  could  not  be  intended  to  take  this  particular  interest, 
&r,  in  the  first  place,  she  knew  how  to  name,  and  had 
already  named  him,  correctly ;  and  in  the  next,  to  give  him^ 

(a)  3  De  Gex  Ifacn.  and  Gord.  140. 


158  CA8£S  IN  THE  HOUS£  OF  LORDS. 

1854.  first  of  ally  the  whole  fund,  and  then  to  declare  that  if  he 
Mosmr  should  not  marry,  he  is  only  to  be  entitled  to  a  portion  of  it, 
MosTTn.  ^  ^  make  an  absurd  devise ;  for  whether  he  married  or  not 
could  not  be  known  till  his  death.  The  testatrix  really 
meant  that  he  should  have  the  whole  fund,  but  that  if  he 
died  unmarried,  by  which  she  meant  without  children,  it 
should  go  to  his  younger  brothers  and  sisters ;  and  she  has 
simply  made  a  mistake  in  naming  one  of  those  brothers,  as 
she  did  in  naming  Robert  himself. 

Under  these  circumstances,  the  principle  of  construction 
derived  firom  the  decided  cases  is  clearly  in  &vour  of  the 
Appellant  They  are  collected  inJonnan  on  Wills  (6).  Dent 
T.  Pepys  (c)  shows  that  the  context  of  a  will  may  correct 
ft  mistake  in  a  name  used  in  it  Piicaime  v.  Brase  (d)  is 
to  the  same  effect,  and  so  are  D&w$etv.  Sweet  (je),  Panamg 
T.  Parsons  (/),  and  Stockdale  ▼.  Bushby  {g\  in  the  last  of 
which  the  name  was  mistaken,  and  Oarth  t.  Meyriek  (A), 
where,  in  ft  devise  to  six  children,  one  name  was  twice  re- 
peated, and  another  wholly  omitted,  but  each  of  the  six 
was  held  entitled  to  take;  and  Doe^  d.  Cooky  v.  Damoers  (t), 
JlyaU  V.  Hannam  (k\  and  BhmdeU  ▼.  Qladstone  (2),  where 
the  description  was  incorrect  When  the  last  of  these  cases 
was  in  this  House,  Lord  Brougham  clearly  explained  (m) 
the  principle  on  which  questions  of  tiiis  sort  must  be  de- 
cided. Adams  v.  Jones  (n),  and  Doe  v.  Huihwaite  (o) 
establish  the  same  principle ;  and  in  this  last  case  it  was 
held  to  be  a  question  of  fact  for  the  jury,  on  evidence 
admitted  for  that  purpose,  whether  a  mistake  was  in  a 

(ft)  Vol.  I.  p.  331.  (A)  1  Bro.  C.  C.  30. 

(e)  6  Mad.  360.  («)  7  East  299. 

(d)  Finch,  403.  (i)  10  Beav.  536. 

(«)  Amb.  175.  (0  1  Phill.  279. 

(/)  1  Ves.  jun.,  266 ;  see  the  («)  1  H.  L.  C.  791.    Norn. 

Bote  there,  where  many  caaes  are  Camoys  «.  BlundeU. 

collected.  (n)  9  Hare,  485. 

(y)  G.  Coop.  229.  (o)  3  Barn.  &  Al.  632. 
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aame  or  a  description.    In  Beaumont  t.  Fell  {p),  though        1854. 
both  the  legatees'  Christian  and  surnames  were  mistakeni      llotmr 
the  leg^ej  was  held  good. 

Mr.  Shiq^er,  for  the  Respondent : 
The  cases  quoted  are  inapplicable  here.  In  all  of 
dion  the  doubt  was  created  by  the  testator  in  the  name 
or  m  the  description,  but  his  intention  was  clear,  and 
by  name  or  description  he  furnished  the  means  of  ascer* 
taiaiiig  it.  That  was  the  case  in  NewboU  y.  Pryce  (q). 
fai  this  case  it  is^itherwise.  Here  there  is  no  patent 
amlngaity  on  the  face  of  the  Will,  and  the  evidence 
shows  that  the  testatrix  was  not  personaDy  acquainted 
with  Tkonuu.  Debnare  t.  Robdbijr)  is  an  authority 
directly  against  the  AppeUant  There  the  testator  derised 
to  an  the  children  of  his  two  sisters,  A.  and  B.  He  had  a 
tUid  sister,  but  did  notname  her.  Before  the  date  of  the 
wiDy  A.  became  a  nun  and  had  changed  her  name,  and  the 
third  sister,  who  was  married  and  had  children,  put  in  her 
daim,  bat  the  Court  dismissed  the  bill.  There  is  nothing 
ia  this  will  to  show  that  the  testatrix  intended  to  prorlde 
fiir  all  the  children.  She  plainly  selected  some  from  the 
others,  and  she  left  Thmuu  without  any  proTision.  The 
ddest  son,  too,  is  named  executor  in  terms  which,  before 
the  11  Geo.  4,  and  1  Will.  4,  c.  40,  would  give  him  the 
whole  of  die  property  in  the  residue.  The  first  and  third 
propositions  in  Wigram  on  Extrinsic  Evidence  (f  )  are  de- 
dsive  against  the  Appellant.  The  former  is,  that  ''  a  tes- 
tator is  always  presumed  to  use  the  words  in  which  he 
expresses  himself  according  to  their  strict  and  primary 

(p)  2  P. Wins.  141 ;  oyemiled  (r)  1  Yes.  jun.  412 ;  3  Bio. 

mMiller9.Tiayen,8BiDg.244;  C.  C.  446;   nom  Del  Mare  p. 

1  Moore  &  Sc.  342.  Rebello. 

(q)  14  Sim.  354.  («)  Pages  13,  29. 


160  CASES  IN  THE  HOUSE  OF  LORDS. 

1864.  acceptation,  unless,  from  the  context  of  the  will,  it  appear 
M08TTK  that  he  has  used  them  in  a  different  sense,  in  which  case 
MoCTTir  ^^^  sense  in  which  he  thus  appears  to  haye  used  them, 
will  be  the  sense  in  which  they  are  to  be  constroed."  The 
other  proposition  is,  ^*  Where  there  is  nothing  in  the  con- 
text of  a  will,  from  which  it  is  apparent  that  a  testator  has 
used  the  words  in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  but  his  words  so 
interpreted,  are  insensible  with  reference  to  extrinsic  cir- 
cumstances, a  Court  of  Law  may  look  into  the  extrinsic 
circumstances  of  the  case,  to  see  whether  the  meaning  of 
the  words  be  sensible  in  any  popular  or  secondary  sense,  of 
which,  with  reference  to  those  circumstances,  they  are  capa- 
ble." There  is  nothing  here  to  show  that  the  testatrix  used 
the  words  in  any  but  their  strict  and  primary  acceptation. 

Mr.  Andenafif  in  reply : 
NewboU  V.  Pryce  is  an  authority  for  the  AppeUant,  for 
it  shows  that  a  mistake  in  a  name  and  description  may  be 
corrected  by  reference  to  the  context  of  the  will.  The 
fifth  proposition  in  Wigram  on  Extrinsic  Evidence  justifies 
the  course  which  the  Appellant  asks  the  Court  here  to 
pursue.  It  is  this  (0 :  **  For  the  purpose  of  determining 
the  object  of  a  testator's  bounty  or  the  subject  of  disposi- 
tion, or  the  quantity  of  interest  intended  to  be  given  by 
his  will,  a  Court  may  inquire  into  every  material  fact 
relating  to  tlie  person  who  claims  to  be  interested  under 
the  will  and  to  the  propeity  which  is  claimed  as  the  subject 
of  disposition,  for  the  purpose  of  enabling  the  Court  to 
identify  the  person  or  thing  intended  by  the  testator,  or  to 
determine  the  quantity  of  interest  he  has  given  by  his  will." 
The  case  of  Delmare  v.  Rebtllo^  as  reported  in  Brown's 
Chancery  Cases  {u)^  shows  very  distinctiy  that  the  doctrines 

{t)  Poge  36.  («)  Vol.  III.,  p.  446. 


The  question  which  we  have  now  to  consider  isy  whether 
the  ''John  Mostyn "  named  in  the  Will  is  the  ''  TkomaB 
MoUyn  "  who,  among  the  chihlren  of  the  testatrix's  brother, 
firikmed  Samnel  Mo9tyn  in  the  order  of  birth ;  that  is  the 
first  question  ;  and  if  that  is  decided  against  him,  it  is  the 
ool^  question.  The  Mtater  of  the  Rolls  held  that  that 
was  a  conclusion  at  which  the  Court  could  not  safely  arrive, 
and  Lord  Justice  Turner  was  of  the  same  opinion.  Lord 
Justice  Kniffht  Bruce  differed  from  them.  Having  con- 
sidered the  case  attentively  with  reference  to  the  authorities 
beftringnpon  it,  I  am  deariy  of  opinion  that  the  decision  of 
the  MoMifr  of  the  Roils  and  of  Lord  Justice  Turner  is  the 
correet  view  of  the  case  and  of  the  law  upon  this  subject  • 

It  is  very  possible  flmt  this  was  a  mistake,  but  I  think 
that  is  a  conjecture  upon  which  it  would  be  very  unsafe  for 
any  court  of  justice  to  act.  What  is  said  is,  that  inas- 
much as  the  testatrix  first  mentions  her  eldest  nephew, 
who  was  Robert  Henry  Mostyn^  and  calls  him  Robert 
MoUyny  and  then  mentions  her  second  nephew  correctiy, 
John  Hetfry  Mostyn  (the  only  one  whom  she  does  name 
<lQite  correctiy),  and  then  says,  that  in  the  event  of  his  dying 
without  issue,  his  interest  was  to  fall  into  the  hands  of 
Samul  Mostyn  and  J<An  Mostyn  and  Mary  DavieSf  these 
must  mean  the  three  other  children.  It  is  said  that 
**Sammd  Mostyn,^  may  reasonably  be  supposed  to  mean 

TOU  V.  L 
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now  contended  for  by  the  Appellant  were  there  acted  on,        1854^ 
bat  that  die  Court  decided  that  case  on  the  ground  that      liamM 
the  testator  had  expressly  named  the  two  persons  whom 
he  intended  to  benefit ;  tiiat  there  was  no  ambiguity  about 
either,  and  that  he  had  not  intended  to  make  any  devise 
ia  (avour  of  the  third  sister. 

The  Lord  Chancellor,  after  fiilly  stating  the  case, 
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Samuel  Johnson  Mostyn^  that  '^  Mary  Davies  *'  may  well 
mean  Mary  Margaret  DavieSf  and  that  ^^John  Moetyn" 
may  have  been  written  by  mistake  for  Thomas  Mostyn. 
And  .to  confirm  this  view  there  is  some  evidence  given 
that  she  had  not  known  the  family  intimately  for  some 
years,  and  that  she  mistook  the  name,  probably,  because 
Thomas  was  bom  after  the  intimacy  mth  the  family  had 
ceased. 

Now  I  agree  with  Lord  Justice  Turner  upon  this  subject, 
that  possibly  it  may  be  a  mistake,  but  I  do  not  know  that 
the  circumstance  of  her  calling  a  legatee  '^  John  Mostyn  " 
would  of  itself  have  excluded  John  Henry  Mostyn^ 
because  then,  by  a  parity  of  reasoning,  all  the  other  chil- 
dren would  have  been  excluded.  Robert  Henry  Mostyn 
is  called  in  the  Will ''  Robert  Mostyn/'  Mary  Margarei 
Davies  is  called  *^  Mary  Dacies/'  and  Samuel  Johnson 
Mostyn  is  called  **  Samuel  Mostyn ;"  and  therefore  **  John 
Mostyn"  might  well  have  meant  John  Henry  Mostyn. 
But  it  is  said  that  she  could  not  mean  John  Henry  Mostyn, 
because,  in  the  previous  part  of  her  will  she  has  designated 
him  as  John  Henry  Mostyn,  and  has  given  to  him  an 
absolute  interest  if  be  marries ;  and  that  it  is  strange  that 
she  should  then  mean  to  give  him  an  interest  mth  the 
others  if  he  did  not  marry,  for  it  could  only  be  an  interest 
that  vested  at  his  death.  Certainly  all  these  circumstances 
make  it  not  an  improbable  conjecture  that  this  might  have 
been  a  slip.  But  I  think  it  is  impossible  for  a  court  of 
justice  to  act  upon  that  suggestion.  We  cannot  ask  the 
testatrix  in  her  grave  what  she  meant ;  if  we  could,  she 
might  say,  **  I  said  John,  and  I  meant  John"  There  is 
nothing  in  the  Will  inconsistent  with  that.  And,  therefore, 
what  we  are  now  asked  to  do  might  be  in  direct  violation 
of  the  intentions  of  the  testatrix. 

The  next  question  is,  how  is  this  case  affected  by  the 
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aotborities  upon  the  subject?  It  seems  to  me  that  the 
aathorities  that  have  been  relied  on  in  no  respect  bear  out 
the  proposition  which  has  been  contended  for.  We  were 
referred  to  Mr.  Jarman's  very  excellent  work  (j),  in  which 
aD  the  cases  upon  this  subject  are  collected ;  but  they  are 
distinguishable  at  the  very  first  blush  from  this  case.  The 
earliest  case  that  was  referred  to  was  that  of  Pitcaime  y. 
Broit  (y).  In  that  case  there  was  a  bequest  to  ''  William 
Piieaime,  the  eldest  son  of  my  brother,  John  Pitcaime** 
By  the  context  it  was  clear  that  the  party  intended  was  the 
eldest  son,  though  he  was  wrongly  called  ^'  WUliam** 
There  was  a  perfect  consUU  as  to  the  person  intended. 

In  Dowset  v.  Sweet  {z)  the  testator  gave  his  property  to 
John  and  Benedick^  **  the  two  sons  of  my  brother,  John 
Sweety*  whereas  the  names  were  really  *' James"  and 
'^ Benedick**  But  the  brother  had  only  two  sons,  so  that 
it  was  perfectly  clear  that  it  was  a  mere  lapse,  and  that  he 
codd  not  mean  any  one  else.  It  was  stated  in  the  report 
that  there  was  further  evidence  adduced  that  the  testator 
was  in  the  habit  of  calling  this  son  **  Jockey  ^^  which  might 
bare  been  a  short  way  of  describing  him  either  as  John  or 
Jama,  Bat  Lord  Harduncke  did  not  rely  upon  that;  he 
said  that  if  the  name  had  been  Andrew,  or  anything  quite 
different,  or  if  he  had  given  it  to  ''  Arthur  and  Edward, 
the  two  sons  of  my  brother,'^  neither  of  whom  was  named 
Arthur  or  Edward^  he  should  have  held  that  that  would 
not  have  altered  the  case,  because  it  was  plain  that  the 
persons  he  meant  were  the  two  sons. 

So,  again,  in  Parsons  v.  Parsons  (a\  the  testator  gave 
some  property  to  his  brother,  Edward  Parsons;  whereas 
his  name  was  not  Edward;  that  was  clearly  a  slip,  for  he 
must  have  known  Us  brother's  name ;  he  gave  to  Edward 


(#)  Vol.  I.  p.  331« 
(/)  Fmch,  408. 


(g)  Amb.  175. 

(a)  1  Yes.  jun.,  266. 
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Parsons  for  his  life,  and  afterwards  "  to  the  two  children 
of  Diy  said  brother  by  his  present  wife."  He  had  only 
one  married  brother  at  that  time.  It  was  perfectly  obvious 
tliat  the  person  to  take  was  a  brother  who  had  a  wife,  and  as 
there  was  only  one  person  who  answered  that  description. 
Lord  Loughborough  had  no  hesitation  in  saying  that  that 
was  a  mere  slip,  and  that  ** Edward"  had  been  written 
wrongly  for  another  name. 

There  are  many  other  cases  to  the  same  effect.  One  of 
them  is  Camoys  v.  Blundell  (b),  which  went  through  all  the 
coui*ts,  and  was  eventually  decided  in  your  Lordships' 
House.  It  was  a  gift  to  the  second  son,  ** Edward  Witld,  of 
Lulworthy  The  person  really  intended  was  Joseph  Weld, 
of  Lvlworthj  who  succeeded  as  being  the  then  second  son 
of  the  former  possessor,  the  real  second  son,  Edtoard 
fVeld,  having  died  without  issue,  and  the  third  son,  there- 
fore, Joseph  fVeldf  succeeded  as  the  second  son,  and  the 
estate  was  given  to  the  second  son,  described  as  **  Edward 
Weldf  of  Lulworthj^  although,  in  truth,  it  was  Joseph 
Weldf  of  Lulworth.  There  was  no  "  Edward  Weld,  of 
£u/i£M>yM,'*  excepting  one  o(  Josephs  sons  who  was  named 
Edward.  The  learned  Judges  were  consulted  in  that 
case,  and  this  House  adopted  their  opinion.  The  clear 
opinion  of  the  Judges  was,  that  in  describing  a  man  as 
" of  Lulworthj*  the  father  was  meant,  and  not  one  of  the. 
younger  children. 

There  are  many  other  cases,  but  all  of  them  go  upon 
the  same  principle,  that  there  is  something  either  of  legiti- 
mate extrinsic  evidence  or  of  internal  evidence,  not  only  to 
show  that  the  name  must  have  been  put  wrongly,  but  also 
to  show  who  must  have  been  intended.  But  there  was  a 
case  much  relied  upon,  which  goes  upon  a  different  prin- 
ciple, the  case  of  Dent  v.  Pepys  (c),  before  Sir  John 
(b)  1  H.  L.  C.  77&  (c)  6  Mad.  350. 
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Leach.  In  that  case  it  was  apparent  upon  the  face  of  the  1854. 
will,  at  least  so  Sir  John  Leach  thought,  not  from  extrinsic  Mostvn 
evidence  at  all,  but  upon  the  face  of  the  will,  that  the  tes-  Mowtyk. 
tator  had  written  "  William^''  meaning  *^  Maryr  The 
testator  there  gave  two-fiflhs  of  his  property  to  the  four 
children  of  his  sister,  or  late  sister,  Mary^  in  the  following 
proportions :  that  is  to  say,  it  appearing  that  there  had  been 
one  child,  William,  by  a  former  marriage,  and  three  by  a 
sabeequent  marriage,  a  certain  propoition  of  the  two-fifths 
b  giren  to  the  children  of  WiUiam,  and  the  residue  to  the 
diildren  of  WUtiam.  Sir  John  Leach  said  that  that  was 
an  absurdity;  that  in  the  gifl  of  the  residue  he  must  have 
meant  Man/^  He  begins  by  saying  that  he  means  to  give 
it  to  all  the  children,  and  dien  gives  a  clear  definite  pro* 
poftion  to  the  children  of  the  son  by  the  first  marriage,  and 
the  residue  to  the  other  children*  Whether  that  was  quite 
a  Intimate  condusiop  or  not,  is  not  now  necessary  to 
speculate  upon ;  but  it  is  clear  that  that  went  upon  a  totally 
different  principle  from  the  other  cases. 

None  of  these  doctrines  applies  to  the  present  case. 
There  is  nothing  that  shows  of  necessity  that  John  Mostyn 
was  not  intended ;  still  less  is  there  anything  of  necessity 
to  show  that  Thomas  Mostyn  was  intended,  which  is  the 
point  the  Plaintiff  has  to  make  out.  Upon  these  short 
grounds  it  appears  to  me  that  we  ought  to  affirm  the 
judgment  of  the  Court  below,  though  I  do  not  mean  to  say 
that  we  may  not  possibly  be  coming  to  a  decision  which  in 
truth  may  not  carry  into  effect  the  testatrix's  intention. 
But  I  think,  as  a  general  rule,  it  is  not  open  to  courts  of 
JQstioe  to  speculate  about  what  is  meant  when  the  words 
that  have  been  used  may  receive  a  rational  and  intelligible 
ineanuig.  I  am  therefore  of  opinion  that  the  judgment 
hekm  was  perfectly  right,  and  that  consequently  the  decree 
ought  to  be  affirmed.    If  Thomas  had  taken,  there  would 

l3 
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1854.        have  been  a  question  as  to  what  he  took^  but  that  question 
MosTYir       does  not  aiise  now. 


MosTTir. 


Lord  Brougham  : 

My  Lords,  in  this  case  extrinsic  evidence  has  been 
admitted,  but  not  for  the  purpose,  as  I  apprehend,  of 
enabling  your  Lordships  to  speculate  upon  the  intention  of 
the  testator,  but  of  showing  (which  was  the  only  ground 
upon  which  it  could  have  been  admitted)  what  the  state  of 
the  family  was  at  the  time  the  Will  was  made.  I  entirely 
put  out  of  view  what  is  said  in  the  affidavit  of  the  Re- 
spondent, and  in  the  counter  affidavit  on  the  other  side,  as 
to  the  declarations  of  the  testatrix :  I  throw  that  entirely 
out  of  the  question ;  but  it  may  be  material  to  consider  the 
fact  stated  in  the  Respondent's  affidavit  as  to  the  impossi- 
bility, from  the  dates  of  the  various  events,  of  her  having  a 
knowledge  of  Thomas  Mostyny  who  was  bom,  I  think, 
after  she  quitted  Cahott  Hall.  That  is  very  fit  to  be 
considered,  and  undoubtedly  it  rather  goes  in  support  of 
the  opinion  that  by  ^^John  MostyrC^  she  did  not  mean 
Thomas  Mostyn. 

My  Lords,  the  question  is,  whether,  in  this  case,  there  is, 
upon  the  state  of  the  family  as  disclosed  to  us,  and  not 
disputed,  and  upon  the  Will  itself,  any  reasonable  ground 
for  supposing  that  the  words  ''  John  JUostyn/'  here  coming 
between  *^ Samuel  Mostyn"  and  **  Mary  Davies^^  meant 
Thomas  Mostyn.  Now,  upon  the  best  consideration  that 
I  have  been  able  to  give  to  this  matter,  I  reaUy  can  see  but 
one  circumstance  tending  to  that  conclusion,  and  that,  I 
think,  is  too  feeble  to  support  any  such  conclusion ;  namely, 
that  it  is  in  evidence,  and  is  not  disputed,  that  the  order  in 
which  these  persons  came  ih  the  family  was,  Samuel 
Johnson  Mostyny  then  Thomas  Mostyny  and  then  Mary 
Margaret  Dames.    They  came  in  the  family  in  that  order. 
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nndeniably ;  and  here  you  have  in  this  Will  a  dijrection        l^^* 
that  the  bequest  is  to  be  divided  equally  between  Samuel      Mosttn 
Mostyn,  that  is  Samuel  Johnson  Mostyny  John  Mostyn,  and      Mosttn. 
Mary  Dames.    It  may  be  contended,  and  it  is  possible, 
and  even  probable,  that  the  party  coming  in  the  Will 
between   Samuel  Johnson  Mostyn  and   Mary  Margaret 
Domes  is  this  Tliomas  Mostyn^  because  he  comes  in  that 
order  in  the  ages  of  the  family.    But  I  think  that  is  much 
too  feeble  a  ground  upon  which  to  rest  a  speculation  as  to 
what  was  the  meaning  of  the  testatrix,  and  therefore  I 
certainly  come  to  the  same  conclusion  as  my  noble  and 
learned  friend,  that  there  is  not  enough  to  justify  us  in  sup- 
posing that  by  John  Mostyn   she   here  meant  Thomas 
Mostyn, 

Reference  has  been  made  to  the  different  cases  that  bear 
upon  this  matter,  and  to  the  book,  most  justly  commended 
by  my  noble  and  learned  friend,  of  Mr.  Jarman.  He  there 
gires  not  only  a  most  convenient  summary  of  the  cases,  but 
be  accompanies  them  with  comments,  in  the  greater  part 
of  which  I  entirely  4X)ncur. 

The  work  of  Sir  James  Wtgram  on  extrinsic  evidence 
was  also  cited  at  the  Bar,  and  it  is  a  book  deserving  of  the 
greatest  commendation.  I  think  nothing  can  be  more 
jodicions  than  his  comments  upon  the  cases  which  he  has 
collected :  I  will,  however,  make  one  exception.  There  is 
one  case,  Hiscochs  v.  Hiscochs  ((f),  which  he  does  not 
appear  to  have  considered  in  its  relation  to  Beaumont  v. 
Fell  with  his  usual  accuracy ;  for  after  referring  to  Beau- 
mtmt  ▼.  FeU  {e\  and  to  its  being  impossible  to  reconcile  it 
with  Miller Y.TraverSy  he  says  (/),  '^The  case  o{ Beaumont 
V.  Fell  18  pointedly  noticed  with  disapprobation  in  J7wcocA« 
▼.  Hiscochs  J*    Now  it  is  not  pointedly  noticed  with  disap- 

(<0  S  Mees.  &  Wel8.368.  (/)  pi.  103. 

(«)  2  P.  Wms.  141. 
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probation  in  Hi^coclts  v.  Hiscocks ;  for  in  the  yery  able  and 
elaborate  judgment  in  Hiscocks  v.  Hiscocks  all  that  is  said 
is,  that  '^  Beaumont  y.  Felly  though  somewhat  doubtful,  can 
be  reconciled  with  true  principles  upon  this  gi'ound,  that 
there  was  no  such  person  as  Catkerine  Earnleyy  and  that 
the  testator  was  accustomed  to  address  Gertrude  Yardky 
by  the  name  of  GatlyJ^  There  is  evidently  therein  no  such 
pointed  disapprobation  of  Beaumont  v.  Fell  as  Sir  James 
Wiffram  appears  to  have  supposed.  But  I  take  Beaumont 
V.  Fell  {g)  no  longer  to  be  law :  I  take  it  to  hare  been 
overruled  by  Miller  v.  Trdvers  (A),  a  case  which  received 
the  greatest  possible  consideration  from  those  two  most 
learned  Judges,  the  then  Lord  Chief  Baron  Lord  Lyndkurst 
and  Lord  Chief  Justice  Tindal,  whose  assistance  I  called 
in  on  account  of  the  great  importance  of  the  question  then 
before  me.  We  had  it  argued  most  elaborately,  and  after 
great  consideration  judgment  was  given  by  Lord  Chief 
Justice  Tindalf  in  which  Lord  Lyndkurst  and  myself 
entirely  concurred.  The  judgment  in  Miller  v.  Trovers 
has  been  repeatedly  referred  to  in  yarious  cases,  and 
always  with  the  greatest  approbation.  I  take  it  that  it 
may  be  said  to  lay  down  the  law  upon  the  subject  as  dis- 
tinctly as  it  is  possible  for  any  important  point  of  law  to  be 
laid  down.  The  cases  in  which  it  has  been  referred  to  are, 
I  think.  Doe,  dem.  Gord,  v.  Needs  (t),  and  Hiscocks  v.  .Su- 
cocks  (k) ;  and  it  must  have  been  referred  to  in  many  other 
cases,  and  always  with  approval,  or  at  least  never  in  a  way 
to  show  that  any  learned  Judge  has  thrown  any  doubt 
whatever  upon  that  case.  I  thought  it  my  duty  to  mention 
the  case  of  Beaumont  v.  Fell,  as  alluded  to  in  Sir  James 
WigranC^  book,  in  consequence  of  the  reference  made  to 


07)  2  P.  Wma.  141. 
(A)  8  Bing.  244 ;  1  Moo.  and 
Sc.  3i2. 


(t)  2  Mees.  &  Wels.  129. 
\k)  5  Mees.  &  Web.  063. 
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that  work,  and  the  just  commendation  bestowed  on  it  in        1854. 
the  oourae  of  the  argament  at  the  Bar.    Reference  was       Mosttk 
also  made  to  the  case  of  CamoyB  y.  Blundell  {I),  in  which      Moottv. 
I  had  the  misfortune  of  differing  in  some  respects  from 
the  opinion  of  the  Judges,  and  also  from  my  noble  and 
learned  friend  the  then  Lord  Chancellor.  But  the  difference 
of  opinion  which  I  then  expressed  did  not  go   in  the 
least  degree  to  affect  the  principles  of  the  decision  in  that 
case. 

Lords'  Journals,  July  14,  1854. 

(/)  1  H.  L.  C.  778. 
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19, 20  March. 


Alicia  O'Connor  and  Others 


John  Haslam 


-  AppeUanti^ 

-  Respondent. 


Witt. 

DeUsof 

other  Persons. 

Statute  of 


A.y  who  had  a  life  interest  in  certain  estates,  gareahond  to  a  creditor 
and  a  warrant  of  attorney  to  confess  judgment  for  its  amount. 
No  judgment  was  entered  up.    A.  died  within  three  yean  of  the 
date  of  the  hond,  leaving  no  assets,  real  or  personal.    J9.,  his  son, 
the  first  tenant  in  tail  of  the  estates,  entered  into  possesnon,  and 
expressed  in  letters  to  the  creditor  a  wish  to  pay  his  Other's  deUs, 
hut  would  not  give  any  security  for  them.    B,  made  a  will,  m 
which,  reciting  his  own  wish,  and  a  promise  in  conformity  with  it, 
made  hy  him  to  his  father  and  mother,  he  said,  ^  And  in  esse  I 
should  not  be  able  to  fulfil  my  intentions  during  my  lifetime,  and 
that  I  should  not  have  a  sufficient  fund  for  that  purpose  arising 
from  my  personal  estate,  I  hereby  chaige  all  my  just  debts,  and 
also  all  the  debts  of  my  late  fiither,  ^.,  which  shall  remain  unpaid 
at  the  time  of  my  decease,  upon  allmy  real  estates  whereaoeyer,*'  &c. 
He  then  directed  his  trustees  to  stand  seised  of  all  his  estates 
^  subject  in  manner  aforesaid  to  the  payment  of  all  my  just  debts 
and  to  the  debts  of  my  fiither.'*    B.  surviTod  his  father  many 
years.    The  obligee  of  the  bond  filed  a  chaige  thereof  agdnst  the 
trustee  under  the  son's  wUl : 

Held  that  the  debts  of  the  fiither,  which  were  not  barred  by  the 
Statute  of  Limitations  at  the  death  of  the  father,  were  chai^ges  on 
the  real  estates  of  the  son. 


Henry  JUalone  was  tenant  for  life  of  certain  estates  in 
King's  County,  and  had  a  son,  Richard  Mahne,  who  was 
first  tenant-in-tail  in  remainder  of  these  estates,  and  who 
bound  himself  by  a  voluntary  promise  to  his  father  and 
mother  to  provide  for  his  fitther's  debts.  Henry  Malone^ 
in  April  1811,  executed  a  bond  and  warrant  of  attorney  to 
secure  to  the  Respondent  payment  of  the  sum  of  100  /. 
By  letter  of  the  30th  January  1813,  Henry  JUalone  re- 
quested the  Respondent  not  to  enter  up  judgment  on  this 
warrant  of  attorney ;  but  then,  and  on  other  occasions,  the 
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last  of  which  was  on  the  26th  of  Junt  1813,  he  acknow- 
ledged the  debt,  and  promised  to  pay  interest  thereon,  and 
to  pay  the  principal  when  in  his  power.     Henry  Malone 
died  in  1814,  having  no  assets  whatever,  though  he  left  a 
will  and  i^pointed  his  son  executor.     Richard  Malone 
entered  into  possession  of  the  estates.    In  September  1823, 
the  Respondent  wrote  to  Richard  Malone  on  the  subject 
of  this  bond  debt,  and  on  the  22d  of  that  month  received 
an  answer,  saying  that  Richard  Malone  had  no  doubt  of 
the  justice  of  the  demand,  and  that  it  was  his  wish  and 
determination  to  settle  it,  as  well  as  any  others  of  the  same 
nature,  as  soon  as  he  could.     Upon  another  application  on 
this  subject,  Richard  Malone  declined  to  give  his  bond  for 
the  amount,  but  repeated  his  acknowledgment  of  the  debt, 
and  his  wish  to  pay  this,  as  well  as  the  rest  of  his  father's 
debts,  adding  that  in  doing  so  he  should  be  guided  by  the 
nature  of  them,  and  by  his  own  convenience,  but  that  it 
had  always  been  his  determination  not  to  make  himself 
personally  responsible  for  them.    Towards  the  end  of  1825, 
the  Respondent  again  wrote  to  Richard  Malone^  intimating 
that  he  intended  taking  proceedings  on  Henry  Alaloue's 
bond  and  warrant  of  attorney,  to  which  Richard  Malone, 
on  22d  November  1825,  answered  that  he  was  not  liable  for 
his  fether's  debts,  as  his  father  left  no  property,  and  had 
only  been  tenant  for  life  of  the  estates ;  but  at  the  same 
time  Richard  Malone  declared  that  it  was  his  intention  to 
pay  his  fi&ther's  debts  so  soon  as  his  own  afiairs  would 
admit  of  his  doing  so,  and  that  if  he  should  not  live  to 
pay  them,  he  would  take  measures  to  secure  them  on  his 
pro|jerty,  in  whatever  manner  might  be  most  expedient, 
under  the  advice  of  counsel.    A  similar  letter,  and  a  like 
answer,  passed  between  the  parties  in  1827.     On  the  30th 
April  1830,  Richard  Malone  made  and  published  his  last 
will  and  testament,  by  which  he  devised  all  his  estates. 
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real  and  personal,  to  trustees,  '^  upon  the  trusts  and  for  the 
purposes  hereinafter  expressed  and  declared  of  and  con- 
cerning the  same,  which  trusts  I  feel  confident  they  will 
have  performed,  according  to  my  true  intent  and  meaning. 
And  as  it  is  my  most  anxious  wish  that  not  only  all  my 
own  just  debts  of  every  description  whatsoever  should  be 
paid,  but  also  those  of  my  father,  from  my  respect  to  his 
memory,  and  in  compliance  with  a  promise  I  made  him 
and  my  dearest  mother ;  and  in  case  I  should  not  be  able 
to  fulfil  my  intentions  during  my  lifetime,  and  that  I  should 
not  have  a  suflSicient  fund  for  that  purpose  arising  from  my 
personal  estate,  I  hereby  charge  all  my  just  debts,  and 
also  all  the  debts  of  my  late  father,  Henry  M alone,  esquire, 
which  shall  remain  unpaid  at  the  time  of  my  decease,  upon 
all  and  every  my  real  estates  wheresoever  situate,  to  be 
paid  out  of  the  rents,  issues,  and  profits  thereof,  in  the 
manner  hereinafter  mentioned,  but  not  to  be  raised  by  sale 
or  mortgage  thereof,  or  of  any  part  thereof."  After  making 
certain  specific  bequests,  the  testator  proceeded :  *^  And  it 
is  my  will,  and  I  do  further  devise,  direct,  and  declare 
that  the  said  Henry  (y  Connor,  and  Alicia  his  wife,  Hugh 
Morgan  Tuite,  and  Thomas  Ardill,  and  their  heirs  and 
assigns,  shall  stand  and  be  seised  of  all  my  estates,  lands, 
tenements,  and  hereditaments,  situate  in  the  King's  County, 
as  well  those  which  I  inherited  from  my  late  father  as  those 
which  have  come  to  me  under  and  by  virtue  of  a  deed  of 
conveyance  made  to  me  by  the  late  Miss  Henrietta  Moloney 
and  Miss  Catherine  Malone,  including,  amongst  said  estates, 
my  house  and  demesne  of  Fallas  Parh ;  subject,  however, 
in  manner  aforesaid,  together  with  my  other  estates  herein- 
after mentioned,  to  the  payment  of  all  my  just  debts,  and 
to  the  debts  of  my  father,  and  to  the  payment  of  the  annui- 
ties and  l^acies  hereinbefore  and  after  mentioned,  in  trust 
for  the  use  of  my  said  sister,  Alicia  O'Connor,  and  of  the 
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Henry  O*  Connor,  and  of  the  survivor  of  them,  for  and 
dttring  the  natural  lives  of  them,  the  said  Alicia  O'Connor 
and  Henry  O'Connor,  and  of  the  survivor  of  them." 
Towards  the  dose  of  the  will  there  was  a  declaration  that 
the  trustees  should  stand  possessed  of  the  said  estates,  for 
the  various  purposes  therein  mentioned,  '^and  also  in  pay- 
ment and  discharge  of  the  debts  of  my  late  fiither,  Henry 
MalaneJ"  Richard  Malone  died  on  the  6tb  January 
1834. 

Lydia  Carr,  a  judgment  creditor  o{  Richard  JMahne,  filed 
her  bill  in  the  Court  of  Chancery  in  Ireland  on  the  18th 
AprU  1839,  against  the  executors  and  trustees  of  the 
testator  and  the  other  persons  interested  in  the  estates, 
praying  for  an  account  of  his  real  and  personal  estates  and 
for  relief,  and  on  the  14th  of  June  1841  the  Lord 
Chancellor  made  the  usual  order  and  decree. 

The  Respondent,  on  the  25tli  January  1842,  filed  his 
charge  in  the  Master's  ofiice  under  this  decree,  alleging 
that  Henry  Malone,  the  &ther  of  the  said  Richard  Malone, 
was  justly  indebted  to  him  in  100  /.,  and  to  secure  the 
suae  had  granted  his  bond  and  warrant  of  attorney ;  that 
judgment  had  never  been  entered  up ;  and  then  he  set  out 
the  various  letters  already  noticed.  The  Appellants  filed 
thenr  dischaige  to  the  said  charge  on  24th  May  1842, 
denying  the  matters  stated,  and  insisting  that  if  such 
matters  could  be  duly  proved  the  provisions  of  the  will 
of  Richard  Malone  did  not  operate  to  make  the  bond 
debt  a  charge  on  his  estates,  and  they  relied  on  the  Statute 
of  Limitations  (3  &  4  W.  4,  c.  27,  s.  40)  as  a  bar  to  the 
charge.  On  the  14th  January  1845  the  Master  disallowed 
the  charge,  and  ruled  that  the  right  to  recover  on  the  bond 
was  barred  and  extinguished.  On  the  9th  December  1850 
the  Master  made  a  formal  report,  finding  that  the  Respond- 
ent was  not  entitled  to  be  paid  his  demand  out  of  the  fimds 
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in  the  said  cause.  The  Respondent  excepted  to  this 
report,  and  the  exceptions  having  been  heard  before  Lord 
Chancellor  Bradj/j  his  Lordship,  on  the  20th  February 
1851,  made  his  decree,  by  which  he  allowed  the  excep- 
tions.   This  appeal  was  brought  c^ainst  that  decree. 


Mr.  Fleming  and  Mr.  Cairns  for  the  Appellants : 
There  was  not  at  the  period  of  the  death  of  Richard 
Malone  any  debt  due  to  the  Respondent  to  which  the 
estate  of  Richard  Malome  was  liable.  If  any  such  debt 
had  ever  existed  it  was  then  barred  by  the  Statutes  of 
Limitations,  and  the  will  did  not  revive  it,  and  no  debt  of 
Henry  Malone  was  made  a  charge  on  the  estates  of 
Richard  Malone,  except  such  as  was  valid  and  subsisting 
at  the  time  of  his  death.  The  Lord  Chancellor  was  dis- 
posed to  adopt  the  view  taken  by  the  Master  until  the  case 
of  Richards  v.  Foster  (a)  (heard  in  the  Common  Law 
Courts  as  Foster  v.  Ley)  was  quoted  to  him.  His  Lord- 
ship adjourned  the  matter,  in  order  to  make  inquiries  into 
that  case,  and  afterwards  declared  himself  bound  by  its 
authority  and  unable  to  distinguish  this  case  from  it.  But 
there  the  point  now  to  be  considered  was  really  never 
discussed.  In  Foster  v.  Ley  it  was  held  at  common  law, 
that  where  a  testator  had  directed  payment  of  debts  not 
his  own,  the  legacy  duty  was  payable  by  the  creditor  and 
not  by  the  testator's  estate.  When  the  case  was  in  Chan- 
cery it  appeared  that  in  the  will  of  a  testatrix  there  was  a 
direction  to  pay  all  the  debts  of  Oltdfb,  her  first  husband, 
"  that  can  l^ally  and  satisiactorily  be  proved  against  him." 
The  bill  was  filed  to  ascertain  what  debts  could  be  so 
proved ;   but  the  order  to  the  Master  was  to  find  what 


(a)  M.S.  It  arose  out  of  the 
will  which  was  the  subject  of 
discussion  in  Foster  v.  Ley,  2 


Biug.  N.  C.  269.    The  words  of 
the  will  are  there  set  out. 
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debts  of  Gluib  "  remained  undischarged."  Such  an  order 
^xpoa  such  a  bill  never  could  have  been  made  but  by  con- 
fienty  and  for  that  reason  the  case  was  not  reported.  It  is, 
under  these  circumstances,  a  case  of  no  authority  in  the 
present  discussion.  There,  too,  no  question  arose  as  to 
the  Statute  of  Limitations :  time  had  not  run  against  the 
chim. 

Here  time  had  run  against  the  claim  before  the  death 
of  Bkkard  Mialone.  It  cannot  be  taken  that  there  was  a 
charge  created  to  pay  all  the  debts  of  the  iather,  for  then 
all  that  he  had  ever  owed,  and  not  merely  those  which 
were  not  barred  at  the  time  of  his  death,  would  be  chained 
upon  the  son's  estate,  a  kind  of  charge  which,  in  Burke  v. 
Joiuf  (6),  Vice-Chancellor  Plumer  condemned  as  ''  absurd." 
Yet,  without  such  a  construction  of  this  will,  the  present 
cbim  cannot  be  maintained.  The  testator's  intention, 
which  the  Z^ard  Chancellor  of  Ireland  proceeded  upon  as 
the  foundation  of  his  judgment,  certainly  did  not  go  to  that 
extent,  for  he  makes  ''  my  own  just  debts"  payable  in  the 
first  instance,  and  then  those  of  his  fether.  On  these 
irwdU  the  roles  of  law  become  applicable,  and  those  debts 
which  are  not  barred  by  the  statute  at  the  time  of  the 
testator's  death  are  those  alone  which  can  come  under  the 
descriptioa  of  ''my  own  just  debts."  That  restrictive 
description  applies  to  both  classes  of  debts,  and  such  as 
would  have  been  recoverable  by  process  of  law  at  the  death 
of  the  debtor  are  those  alone  which  can  be  charged  on  his 
real  estate.  This  is  undoubtedly  the  case  as  to  the  son's 
debts,  and  there  cannot  be  a  different  rule  of  law  applied 
to  the  same  words  of  a  charge  of  debts  merely  because 
the  subject  of  the  charge  is  in  one  instance  the  debt  of 
a  father  and  in  the  other  the  debt  of  a  son.    Such  a  double 
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confttruotioa  of  the  ^ame  difectioa  in  »  will  would  be^  aao;- 

The  debt  clffliiMd  by  the  Beapqndeftt'  b  barred  by  the 
s^tote.'.  Theiie  m  not  in  aay  of  Jl»e  lexers  imytl^a^  %e  ^a 
.progw^.  t^  pi^y  TO  ftft  >tQ  xfi^ii^.>:iii^  wd.  ttbe^^f^  ^  tl|e 
wijll  ^?|UMiot  taye<  tha*  efifeot.  ,JRi?fty|^iifeZ«§i>iift(<;>:£^ 

gation  should  receive  suck  i|il|^«Pii^iii%Aabh0d8^9lbl^>i|^ 
would  be  bound  to  give  it ;  that  it  was  his  intention  to 
|Niy,  bat  that  he  mui^  be  alloiired  vthiiB ;  'ti^4  ihe -Court 
hM  thai  these  words  did  not  constitute  such  ^a  pi^tftise  «8 
would  take  the  case  out  of  the  Statute  of  Liaak^^M. 
Vice-Chancellor  P turner  acted  on  a  like  principle  in  Burke 
Y.  Jones  (d),  though  there  the  will  directed  the  executor 
iwt  to  set  lip  the  Statute.    .  ;:   .  v    i 

}  ,.The.fidl^«  ofi  Um,  m*  stliitedL by.Xord  JMe^db/s^^l  Fefgm 
Yi  Gbrr  <«)  ris^.  ^t  **"  %.de¥i«^  in  tnist  foi:  pfgm^t  of 
4ebt9r  4$)^  J|ot.Fe^^t4ie  ^ettiqg  up  tlie^t^ti^ejrifit  imd 
run  before  the  death  of  the  tes^a^  ^  fcnr  the/debt^^afe  then 
prefUQ^.  tp  .be  ptu4-"  ^^f  Vf  Joiiei^  (/)^  mj^sjHcmse, 
oi»»rruti«g  Jw^.y,  ScoUig\  pro^eeded^^up^.  t^at.  pri^k- 
aiple,  as  did  ak<^  Freqh»  ▼<.Cr4itf/$^  (4)7:^4  vin  t^^at 
respect  there  is  no.  distinctly  betweeifi  j49(Q4%i  ^^^tinact 
d^ts  and  bond  debts*  In  Me^grfeim^y^  Micheli  (i)  the 
Vioe'Ciimeetlor.  mid  that  a  trust  tapay  debts^^qould  only 
aiq>ly  to  such  debts: as  the.<per9on  crefUing.it  was  bonnd 
topay^ap^  Q^  t<>.wchjdebts  {^.we^e  bai[|red  by  th(e  Statute 
of  Limitations.   The  decisions  are  uniform  upon  this  point. 

It,i8nclf#i)(^ti<tbfM^  ^§  <a^^^pljr.,t9  Ae:  son's  debts, 
s^  tl^  ^a0a%jiii[ei^9^  (bejequ^^^  those  .of 

(d)  2  V.  &  B.  275:    '^ 
(«)  1  Sch.  Ik  L;  107. 
(/)  4  CL  &  Fin.  382. 


'  '  '  .'   . 


fjl)  I  Ruas.  &  M.  255.  261. 
(A)  3  My.  &  C.  499. 
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Che  fitther,  for  by  writing  and  acknowledgment  he  might 
Ittve  kept  alive  his  father's  debts,  and  an  action  might  have 
lain  against  him  in  his  lifetime  for  his  firther's  debts,  as  well 
18  for  his  own«  The  two  dasses  of  debts  were,  therefore, 
iQ  the  same  position,  and  consequentiy  were  governed  by 
Ae  same  rules,  and  sach  of  them  of  either  sort  as  became 
biired  in  his  lifetime  were  not  revived  by  his  will,  and  are 
■ot  duurgeable  against  his  estate. 

The  SoiicUar-General  for  Ireland  (Mr.  FUzgeraid),  and 
Mr.  Hethenngton  for  the  Bespoodent,  were  not  oalled  upon 
toaigoe* 

The  Lord  ChanceUar  : 

Hy  Lords,  this  is  an  appeal  from  a  decree  of  the  Lord 
CkaneeOor  of  Ireland^  made  on  the  20th  of  February  1851r 

The  single  question  for  yom*  Lordships  to  decide  is, 
whetherthe  Lord  Chancellor  of  Ireland  was  correct  in  the 
conchisicm  at  which  he  arrived. 

When  cases  are  being  argued  at  your  Lordships'  Bar, 
eren  if  I  think  the  Appellant  has  not  made  out  his  case,^ 
I  am  seldom  inclined  to  stop  the  argument,  because  ^  I 
think  sometimes  the  elucidation  of  these  cases,  and'  the 
aigaments  on  both  sides,  tend  to  throw  light  which  is  use^ 
fill  to  a  court  of  ultimate  appeal.  But  this  case  has  appeared 
to  be  so  entirely  free  from  doubt,  that  it  would  be  a  waste 
of  time  to  occupy  any  further  time  with  the  discussion 
of  it 

The  prindi^es  which  regulate  charges  of  debt  upon  the 
ted  and  perscmal  estate  of  testators,  although  at  one  time 
doubtfidy  have,  I  think,  of  late  years  been  pretty  well 
wttled.  As  a  general  principle,  it  may  be  taken  that  a 
chaige  of  debt  upon  personal  estate,  where  it  merely  directs- 
that  to  be  dcme  which  must  have  been  done  if  no  direc- 
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fion  had  beea  given,  is  tito^iy  uuiiNfflratmi  It  wm  ao 
decided  in  thei  cane  oi  Seatt  Ti^Jotm  (A),  Miimk  oaiM>  before 
your  LoideliipfiMlioi^. 

Wiiix  r^iavd  to  th^  cborge  oS  a  ie^ta^x^B  09m  dehla 
apon  the  neid  estate,  by  hiS' wiH,  tiba  affu^t  io,  thaAvheieaa 
llie  real  estate  could  not^  hui  IbrthMohaigei  and  aeomUag 
to  the  old  lair  wondd  not  h^Te'faeea,  liaUa  to  tine  pajfjoant 
iff  the  debtS)  it  ia  tiiereby  m^e  IMilfr  t»  tlttia  ^  hut  vhttt 
constitiitesvdBbta  is  *  qnestion  nofc  •afieded  by  that  diarge ; 
tfaeveforewhereFerthere'Uraiiagood  deftncetoanydemaady 
tfaait/  deieniQe  vemaiiwd  good^  notAOltaaadligt  the  chaige  of 
the  debts  vp/m  the  feal  estnia  That  waa  aeHled  im  tke 
case  of  Burke  tr«  «/oliei(J)>iaad  I  bedicnr^  has  never  been 
qaestioned.  ■ . 

In  this  caee  there  is vtiiia^/diiSmMei:  there  ^ao  doubt 
that  the  Siiabtfe  o€>  ]^untel|oQ«:TfiMil4;h!e  laipesf^^  good 
bar  to  aohavg^ hy/th»fteatatoit  en  Jtii^>f>U9il>eAiAa  finr  the 
payment/ofi  hiajoanaiidebtsd  .jlhttoeAiianOQifdaitbtk  that  that 
if<)(uld  niean  sicb  debteiaB  •cAiiblMflrecdiifiEfid  from  him  on 
the  day  o£  hiadfUhi^  ifitbii4ehlhiit.b«eQ)bOTied  before 
his  death  the  chaxgil'diDeis  i^ot  feTiVe  it*  HoiD  Ul  it  then» 
-when  a  testator  chfuges  on.  hia:  roaL  estate  tha  debts  not 
only  of  himself^  but  of  his  fiiAen?  TlMtt  ia.said  to'  be  a 
new  question*  Sa&r  as  L  know,  with  the  exceptioii  of  the 
case  of  Richards  y.  Ruten,  it  may^  be- a.  neiw>  question.  But 
I  must  own.  thatt  it  afipears  to  ne,  aA  all  exenta  with  refer'* 
enoe  to  the  present  wiU^  to.  bn^Ui  qneation  admitting  of  as 
little  doubt  as  can  possibly  be  imagined.  It  is  said  that  it 
is  u  very  anomalona  thing  if  n  nuin  is  making  a  will  and 
charging  his  real  estates  witb  the  payment^of  his  own  debts 
and  the  debts  of  boa  fitthsr^  thaia  different  conatniction 
should  be  put  upon  what  he  nu^ns  by  ^'  debts"  when 
speakingp  of  his.  own  debts,  and  what  he  means  by  the 
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flune  wofl  when  speiUng  bf  the  debts  tctf  hkiaiiher.    i 
tgfte  tfctttit  tironld  be  Tcrj^anaiiudouB^and  I  think  that  nb 
difierent  constraction  is  to  be  put  upoik  the  ^ords  when 
the  teslslor  addftfte  debtB  of  his  &ther  to  those  of  himself 
•s  ft  chaige  upon  Us  real  estate;  m  one  case  he  means  all 
that  cottld  be  recovered  at  Ms  own  dedth  as  being  his  own 
Mtaf  in  the  oAer,  all  that  could  be  recovered  from  the 
tthef  sA  Us  fiEithei^s  dearfh.  That  id  obviously  wlnvt  js  meant. 
So'bi'fiom  putling  a  dliffetent  constructioii  upon  the  same 
imnb,  we  %m  putiha^  tebsbaitiallyiiUe  same  oonsthiction 
«pofl4&em;.' '  bitbepMatat^xseiitaf  ptherconatructiori 
tM  ib  cMMeqamces!  ihe  modt  absurd;    :ll  w^  a  volunteiy 
I0roi^4ke  t0KiaA9PiiorlcHa]l^.tbi;dfaibt^  of  his  fitber  upoii 
\os  own  estate,  and  you  cannot  suppose  that  at  the.momeni 
lii^^rt'^WiitlAg^^'l  dt»gi^4dl)ihy^^^j  and  abo  all 

fh^dllbls  c4^my  kt^  ii^ef;  Mpet  ta^  eBtaete/'  hA  ineaiit  to 
etchde'ill  ther  ddbtk  cfS  Us  fidher  ifiriath  wotdd  become 
ImmA  beftyia-  ^bis-own  deaft,  fer  diat  wodd  have  be^  to 
adktiB  «ilie4»ithSy  if' not  tike  wbde  of  ttem,  from  pay- 
intet,  ttftd  ia  tetA»  tte  -didrgb  whdl^  ;ineffectiye.  ^e 
nffl  to  datdil  1  ^30.  The  testator's  ihther.had  ^d  in  1  $14 ; 
Aere  i^  a  pertdl,  tbteefor^,  of  la  years;  in  laet^  it  is 
neiriy  tt^*  for  Aire  are  imo  eofli&ils^  dul^  eacefcqted  and 
attested,  not  altering  the  terms  of  fte'  wiH>  yet  in  both 
instances  referring  to  it|  and'  thecefiyre  adopting  it,. at  tbo^e 
remoter  timeSy  one  of  them  bemg  m^ule  aA  the  end  of  1833, 
ivhen  wUUii  a  year  at  all  evtots,  probably  within  a  few 
menthSy  ihe  tihote  chaige  of  the  father's  debts  would  have 
been  a  at^atory  act 'if  the  bonstrtiction  contended  for  by 
te  Appeflmts  is'itovbe  pulb  u|>oa  the  language  of  the  will. 

Tbac^' dterribm,  appteifd  ^  taie  to  exhaust  the  subject, 
independently  of  tiotixmse  tof  JFatter  v.  RichardSy  the 
dednon*  in  wUch)  I4)eBeve,  my  noUe  and  learned  friend 
thinks  was  altogetiier  right.    I  think,  myself,  tliat  in  all 
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ia^.$., '  probability  it.  .^8^  ao;  ,1  ajpa.not  quiite  certfuu  ajbovt.the 
O'CbNin^H  &cts  in  that  case,  .  I  thi^k  t^e.i^aaiodicaij  that  there 
and  others  ^^^  gomethujg  iu  the  naJti^  of  aa  ftiroiagemwitrti^i^jai^ 
RAsuMf  for  this  reason :  t}ie  Ma^ter^  by  bi^,  jreport^^find^  the  debt 
to.  be  d\Le,  but  disoUows  the  interest.^  I  caimot  imderataiid 
why  that  should  be  doue^  for  if  there  was  a  debt  dae  Jrom 
the  defaulting  trustee,  I  think  t^t  debt  so  du^  from  the 
defaulting  trustee. must  have  been  ^,  debt  due  with  interest 
at  four  per  cent..  I  think  probably^  therefore,  there  was 
some  arrangement  in  that  casje.  It  appei^^e  to  me,  how- 
eyer,.  that  the  conclusion  which  wa3  cojn^  to  in  that  case 
was  perfectly  reasonable,  and  exactly  the  aame  •  83  was 
come  to  in  this  case.  X  do  not  suppose  U  ever  was  very 
elaborately  argued,  because  otherwise  we  shquld  hay^  had 
it  reported.  That^  however,  does  not  nuliify  the  authority 
of  the  decree.  Perhaps  it  is  of  less  authority  than  if  it 
had  been  canvassed  and  then  reported.  But  at  the  same 
time  it  was  a  very  good  authori^  for  the  Lard  Chancellor 
of  Irehnd  to  deal  with.  It  is  not,  however,  necessary  to 
refer  to  that  case,  for  I  hold  that  if  this  case  had  been 
simply  to  be  decided  as  res  integra,  I  should  have  had  no 
hesitation  in  coming  to  the  same  conclusion  as  did  the 
Lord  Chancellor  of  Ireland;  I  therefore  move  your  Lord- 
ships to  aflirm  this  decree. 

Lord  St.  Leonards: 

I  entirely  concur  with  the  idew  stated  by  my  noble  and 
learned  friend,  and  if  your  Lordships  look  at  the  words  of 
this  will,  you  will  perceive  that  it  would  be  a  great  disap- 
pointment of  the  intention  of  the  testator  if  you  adopted 
a  construction  different  from  that  which  has  already  been 
placed  upon  them. 

It  must  first  be  borne  in  mind  that  the  testator  was  in 
no  respect  liable  for  the  debts  of  his  father.     I  think  your 
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Lonbliips  mast  eonaid^Vy  aHhoogh  *it  is  not  proved  to  be        185^* 
a  tut,  'dutt  tbe  fiitber  was  onfjrt^ntot  for  life  of  the  real     O'Connor 
oiliest-  attd  tfae  son  stiiiceed^  for  tfiose  esftatfes  ^  ihe  tenant'    *"^  !^^®"* 
ktatl  ia  remidBdciry  fand  Aereibre  was  not  ih  respect  to      Haslam. 
tkoeeestate^  Itable  tdany  of  tiie  debts  of  hid  fkdier/  I  think 
HmiBt  be  taken  as  a  ftct,  thatahhonghhe  was  his  father's 
eieeator^  there  were  no  ai^ts,  and  the  crSiitor  now  claim- 
iagdoes  not  appear  erer  to  have  attempted  to  take  any 
steps  in  order  to  recover  his  debt-  agahist  the  assets  of' 
Hmrg  JKoZMe,  fte  ftther,  which  would  have  been  the 
pR^  ftmd  for  ihe  payment  of  his  debts,  if  any  such  fimd 
kul  ever  existed.        •  '  ' 

As  Aere  was  no  liability  on  the  part  of  the  son,  let  us 
see  what  the  words  of  the  will  are.  [llis  Lord^ip  read  ^ 
them.]  The  words  are  pelrfectly  dear.  The  difficulty  has 
arifien  akme,  as  I  apprehend,  ih^m  me  circumstance  th^t 
the  same  provision  includes  the  two  chides  of  debts,  viz.,' 
his  own  debts,  to  i^ich  be  was  dearly'  liable,  aha^  tHe^ 
debts  of  his  father,  to  whidi  he  was  clearly  not  liable,  and 
it  is  said, ''  How  can  yoa  place  a  difibrent  construction 
apcm  the  same  words  ? '' 

Now,  as  far  as  a  mah  provides  for  his  own  debts,  he 
provides  for  that  to  which  he  is  Hable,  and  the  question ' 
that  you  have  to  determine  in  this  case'siitnply  i6,'tb  wh^t 
extent  is  he  liable  to  certain  debts  which  -ar^  ;n9w  t>&iTed 

« 

by  the  Statute  of  Limitations?  The  provision  of  that 
statute  was  introduced  by  &e  Legislature  to  ba>  all  dor- 
mant and  stale  claims.  When,  therefore,  a  mau  makes 
a  provision  for  his  debts^  he  makes  a  provision  fbr  those 
debts  which  are  not  barred  by  the  Statute  of  Limitations, 
that  is  to  say,  for  those  which  can  be  deemed,  and  in  law 
are  deemed,  debts,  because  he  has  the  benefit  which  the 
L^^slatnre  has  given  to  him  as  a  protection  against  stale 
demands.    They  are  not  debts  which  are  recoverable; 
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therefore  fliey  are  not  his  debts.    The  law  has  barred  them. 
But  as  r^ards  the  debts  of  another  person,  in  this  par- 
ticular case  the  debts  of  the  father/  whut  possible  aid  can 
he  require  from  the  Statute  of  Limitations  ?    They  never 
were  the  testator's  debts.    He  never  was  liable  to  one  of 
them.    The  Statute  of  Limitations,  therejfore,  protecting 
persons  against  stale  demands,  was  a  dead  letter  as  to 
them  so  far  as  he  was  concerned,  because  no  such  debt 
could  be  charged  against  him  at  all ;  he  was  not  liable  to  it. 
Consequently  he  required  tko  aid  from  the  Statute  of  Limi- 
tations.    How  then,  ^hen  he  chooses  voluntarily  to  make 
a  provision  for  his  father's  debts,  to  which  he  was  not 
lilible,'  caA  y(>u  bring  th  force  the  Statiite  of  Limitations, 
as  agaihst  that  provision,  to  bar  these  dHhtR  which  the 
statute  never,  by  any  possibility,  6ould  operate  upon  as 
regarded  him  ?    To  him  it  was  wholly  a  matter  of  indif- 
ference whether  the  statute  had  operated  or  not.    He  was 
hot  at  any  time  liable,  therefore  the  statute  never  could 
operate  in  hii^  favour.    The  statute  operates  upon  his  own 
debts,  because  his  executors  are  to  ascertain  his  debts, 
such  as  the  law  places  as  liabilities  against  his  real  and 
personal  estate.    But  as  regards  the  debts  of  his  father, 
they  never  were  chargeable  upon  him,  and  therefore  the 
statute  has  no  operation. 

We  are  not  called  upon  to  ascertdn  what  the  law  would 
be  with  regard  to  debts  barred  as  against  the  father.  We 
are  only  called  upon  to  decide  what  is  the  effect  of  the 
law  upon  debts  which  were  good  debts  at  the  death  of  the 
fether,  and  were  debts  which  wotdd  have  been  charged 
upon  any  assets  of  the  father.  The  son  says,  ''Out  of 
respect  to  my  father's  memory,  and  in  compHance  with  a 
promise  that  I  made  to  him  and  my  dearest  mother,  I  will 
voluntarily  pay  all  the  just  debts  of  my  father.  I  will  pro- 
vide a  fund  for  that  purpose."    That  fund  must  neces- 
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aarfly  be  to  answer  tfaaft  obUgatioa  which  exis^  against 
the  fether,  and  to  meet  yrhich  the  father  left  no  assets. ,  ^ 
This  debt  was  precisely  in  that  predicamept.  It  was  a 
debt  which  l^ally  eai^ted  ai  the  time  of  the  father's  death^ 
It  was  a  debt  binding  upon  the  father  at  his  death,  and 
would  have  bound  his  assets^  if  there  ba4  beei^  .any^  and 
this  gentleman,  his  son,  very  much  to  his  credit  and  honour, 
provides  a  fund  for  that  purpose,  ThQ  law  fortunately 
does  not  stand  at  all  in  the  way  of  giving  effect  tq  that 
provision,  and  withoi;^  feeling  aoy  difficulty  i^h&tcver  a^ 
regards  the  two  classes  of  debts  beipg  prQYide4  for  by  9np 
provision  in  the  will,  I  think  the  decision  of  th/e  Lard  Chan^ 
eeUor  of  Ireland  was  perfectly  r^ht*  You  refer  each  gift 
to  the  particular  clause,  and  I  agree  with  my  noble  and 
learned  friend  who  has  already  spoken  upon,  this  subject, 
that  it  is  in  effect  the  sama  The  debts  Qf  each  are 
refeired  to  the  death  of  each,  and  you  thqn  inquire  whether 
it  was  an  operative  debt. or  not  I  hold  th^t  it  is, a  case 
not  open  to  any  doubt,  and  therefore  that,  this  appeal 
should  be  dismissed  with  costs* 
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Lord.  Brouff ham : 

I  am  quite  clear  upon  this  case,  and  I  entirely  concur 
with  the  views  which  have  been  expressed  by  my  noble 
and  learned  friends. 

With  reference  to  the  case  of  Richards  v.  Fatter ,  I  haye 
no  doubt  that  it  was  rightly  decided.  At  the  same  time  I 
think  it  quite  clear  that  if  that  had  differed  from  other  cases 
and  had  been  the  only  case  of  the  sort,  it  would  have  been 
lialde  to  all  the  observations  which  have  been  made  upon 
it  at  the  Bar,  especially  those  which  were  made  by  Mr. 
CabuB,  because,  from  the  history  of  the  case,  it  clearly 
appears  that  it  had  received  no  argument  at  the  Rolls 
CcHUt,  and  therefore  we  may  say  that  it  had  not  received 
a  very  full  consideration. 
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1855.  Lord  St,  Leonards: 

O'Connor         fj^g  decree,  of  course,  in  that  case,  went  in  words  much 
ftnd  others 

V.  beyond  the  wiU,  and  that  might  be  open  to  observation, 

Haslam.  because  the  will  certainly  spoke  of  debts  which  could  be 
legally  proved,  and  therefore  were  legally  recoverable, 
whereas  the  decree  itself  spoke  generally  of  debts  undis- 
charged; but  whether  ''debts  undischarged"  were  the 
debts  which  the  testator  meant  to  include,  might  be  a 
question  in  the  case.  It  would  rather,  therefore,  be  a 
criticism  upon  the  words  of  the  will  than  an  impeachment 
of  the  principle  upon  which  the  case  was  decided. 

Decree  affirmed  with  costs. 

t 

Lords'  Journals,  20  March  185$. 
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W.  P«  JoRDBN,  and  Louisa,  his  Wife    -  Appellants. 

I 

Jambs  William  Batlet  Money  -  Respondent,    , 

Where  a  peison  possesses  a  l^al  right,  a  Court  of  Equity  win  not 
interfere  to  restiain  him  from  enforcing  it,  though,  between  tfte 
time  of  its  creation  and  that  of  hie  attempt  to  enforce  it,  he  bitf 
made  representations  of  his  intention  to  abandon  it.  Kor  will 
Equity  interfere  even  though  the  parties  io  whom  these  represent- 
ations were  made,  have  acted  on  them,  and  havoi  in  foil  beitef  in 
them,  entered  into  ineyocable  engagements.  To  raise  an  equi^ 
in  such  a  case,  there  nlost  be  a  misrepresentation  of  existing  fact^ 
and  not  of  mere  intention  (Lord  St.  Leonards  dissentimte). 

Per  Loid  St.  Leonards,  **  It  is  immaterial  whether  then  Is  a  Hiis- 
lepieaentation  of  a  fact  as  it  actually  existed,  or  a  misrepresentation 
of  an  intention  to  do  or  abstain  from  doing  an  act  which  would 
lead  to  the  damage  of  the  party  whom  you  thereby  induced  to 
deal  in  marriage,  or  in  purchase,  or  in  anything  of  that  sort,  on  the 
fiuth  of  that  representation.*' 

^•if.  had  given  a  bond  and  warrant  of  attorney  to  secure  the  re- 
payment of  a  sum  of  money.    Judgment  had  been  entered  up,  but 
not  executed  ;  the  bond  and  warrant  of  attorney  came  into  the 
pesseaaion  of  Zw,  as  personal  representative  of  the  original  obligee. 
She  was  on  terms  of  affectionate  friendship  with  W,  M^  and 
often  said  that  he  had  been  unfairly  treated,  in  being  made  to 
enter  into  these  securities.    Z.  had  in  early  life  received  from  the 
iilher  of  W.  M.  a  conveyance  of  some  property  in  India;  the 
deed  of  conveyance  was  expressed  to  be  for  a  money  consideration 
of  10,000  rupees :  In  truth  the  money  conrideration  was,  if  any,  a 
debt  of  1,200  rupees,  the  rest  was  a  purely  voluntary  gift,  and  no 
money  whatever  passed,  when  the  conveyance  was  executed.  W.M. 
was  about  to  marry,  and  when  his  marriage  was  in  contemplation, 
discosrions  arose  about  the  bond  and  warrant  of  attorney.    W,  Jf.'s 
frttier  told  L^  that  he  was  advised,  if  she  did  not  abandon  the 
daim  on  the  bond  and  warrant  of  attorney  against  his  son,  to  exe- 
cute a  deed  which  would  put  an  end  to  the  conveyance  of  this  Indian 
'property  as  a  voluntary  conveyance  made  without  consideration. 
In  his  depoaitic^  he  said  that  X.  promised  not  to  enforce  the 
bond  and  warrant  of  attorney,  if  he  would  abstain  from  inter-, 
ferbg  with  the  conveyance.    Other  evidence  was  given  of  decla- 
rations  by  her,  that  she  **  had  abandoned"  the  claim,  and  of  a  pre- 
Bute,  often  repeated,  that  she  would  never  trouble  IV,  3f.  about  it : 
VOL.  V.  N 


JH54. 

June. 
••V7  Jnl^. 


HqMreterUO' 

Marriage. 

E^iiy. 

Evtdmce. 
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1854*         Held,  that  this  pxomisey  if  it  constituted  a  contract^  was  not  a 
J^BBir  contract  made  ^*  in  consideration  of  marriage/'  so  as  to  bring  it 

^^  within  the  words  of  the  Statute  of  Frauds. 

HoiTET.  The  evidence  of  a  single  witness  cannot  be  received  agunst  the  answer 
of  a  defendant,  unless  there  are  circumstances  which  go  to  conobo- 
late  the  witness  as  against  the  answer. 

This  was  an  Appeal  against  a  Decree  originally  made 
by  the  Master  of  the  RollSfBiid  afterwards  affirmed  on  appeal 
in  the  Court  of  the  Lords  Justices.  The  decree  was  pro- 
nounced in  a  cause  instituted  by  James  William  Bayley 
Money f  commonly  called  in  the  suit  ffilliam  Money^ 
against  Mr.  and  Mrs.  Jorden,  and  other  parties,  praying 
that  a  certain  debt  of  1,200  /.,  secured  by  a  bond  and 
warrant  of  attorney,  inight  be  declared  to  have  been 
abandoned,  and  that  the  Defendants,  Mr.  and  Mrs.  Jorden^ 
might  be  decreed  to  release  the  Plaintiff  from  the  bond, 
the  warrant  of  attorney  be  given  up  to  be  cancelled,  and 
satisfiBU!tion  entered  up  on  the  judgment  which  had  been 
obtained  against  the  Plaintiff,  or  else  tliat  it  might  be 
declared  that  this  was  a  partnership  transaction  arising 
upon  this  bond,  and  that  the  Plaintiff  was  liable  only  for  a 
portion  of  the  bond  debt. 

Mrs.  Jorden  was  formerly  Miss  Mamell.  She  married 
late  in  Kfe,  in  England^  having  been  in  the  earlier  period 
of  her  life  in  India^  with  her  two  brothers,  one  of  them 
Richard  Mamell^  a  barrister,  at  Calcutta^  and  the  other 
Charles  Browne  Marnell,  an  attorney  and  solicitor  there. 
Mr.  George  Money y  the  father  of  the  Plaintiff  in  the  cause, 
was  also  a  barrister,  at  CalcuttOy  and  held  the  lucrative 
office  of  Master  of  the  Supreme  Court.  These  parties 
were  upon  very  friendly  terms  with  each  other,  and  while 
they  were  all  resident  in  Indioy  Mr.  George  Money  made 
a  conveyance  to  Miss  Mamell  of  a  house  and  some  land  at 
Midnapore.  This  property  was  variously  described  as  of 
the  value  of  1,219  rupees, — that  is,  120  /.—a  year,  and  as 
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worth  only  about  70  /.  a  year.  On  the  one  hand,  it  was 
alleged  that  this  settlement  was  purely  a  gift ;  on  the  other, 
that  it  was  partly  gift  and  partly  a  settlement  for  consider- 
ation«  This  settlement,  as  it  was  alleged,  arose  in  the  fol«- 
bwing  manner: 

In  1825,   George  Money ,   by  means  of  his  influence 
with   the  Judges  of  the  Supreme   Court,  procured  for 
Rkhard  MameUihe  appointment  of  '^Counsel  for  Paupers," 
which  he  had  himself  previously  held,  but  which  he  then 
resigned.     It  was  stated  that  a  firiendly  dispute  about  some 
of  the  fees  of  this  office,  amounting  to  about  1,200  sicca 
nipees,  arose  between  George  Money  and  Richard  Marnell, 
and  that  at  the  instance  of  a  mutual  friend  it  was  agreed 
to  be  settled  by  presenting  the  amount  to  Miss  MamelL 
In  the  answer  to  the  Plaintiff's  Bill  in  Chancery  it  was 
alleged  that  she  accepted  the  money,  but  immediately  after- 
wards placed  the  amount  in  the  hands  of  George  Money ^ 
who  agreed  to  hold  the  same  for  her,  paying  her  interest  at 
die  rate  of  12  per  cent,  then  the  usual  rate  of  interest  at 
Calcutta f  and  that  he  did  so  hold  it  till  the  end  of  1832. 
The  date  of  the  friendly  dispute,  or  of  the  gift  of  the 
<mginal  sum,  was  not  stated.     At  the  end  of  1832,  George 
Money  proposed  to  convey  to  Miss  Mamell  a  house  and 
some  land  at  Midnapore^  the  value  of  which  was  stated  to 
be  10,000  sicca  rupees ;  and  the  consideration  for  the  con- 
veyance was   in  part  formed  of  the  1,200  sicca  rupees 
and  some  small  amount  of  interest  due  thereon  (a).    The 

(a)  Mr.  Monty  in  hb  deposition  thus  denied  this  allegation  made 
on  the  part  of  the  Defendants :  "  I  never  in  my  lifetime  was  indebted 
to  the  said  LauiM  Jorden,  I  forget  the  year,  but  I  did  convey  the 
property  situate  at  Midnapore  in  the  pleadings  mentioned  to  the 
Defendant  Lomsa  JordeUj  her  heirs  and  assigns.  The  value  of  such 
pn^erty  at  the  time  of  such  conveyance  was  about  1,200  /.  No  sum 
of  money  was  at  any  time  paid  for  the  consideration  of  the  said 
conveyance  by  or  on  account  of  the  said  Louisa  Jorden,  or  by  the 
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deed,  however,  dated  Ist  January  1833,  described  the  con- 
sideration as  lOyOOO  sicca  rupees,  the  receipt  for  which  was 
indorsed  on  the  conveyance  at  the  time.  The  Plaintiff 
alleged  that  Miss  Mamell  did  not  enter  into  possession  till 
1838.     She  alleged  that  she  took  immediate  possession. 

Mr.  Richard  Mamell  died  in  India,  and  soon  afterwards 
Miss  Mamell  and  Charles  Mumell  returned  to  JEngland. 
Mr.  Money  also  returned  here,  and  those  transactions  then 
occurred  which  afterwards  gave  rise  to  the  present  suit   . 

In  the  year  1841,  Mr.  Oeorge  Money  went  to  Spain,  in 

order  to  arrange  with  the  Government  of  that  country  some 

plan  for  the  settlement  of  the  claims  of  the  English  holders 

of  Spanish  bonds.    The  Plaintiff,  William  Money,  then 

a  young  man  22  years  of  age,  and  holding  an  ensign's 

commission,  apparently  under  the  influence  of  two  persons, 

one  of  them  named  Patrice  Gougis,  and  another  calling 

himself  the  Marquis  de  Crauy  Chanel,  seems  to  have 

thought  that  his  fiither's  journey  must  have  a  successftd 

result,  and  that  it  would  therefore  be  a  good  speculation  to 

buy  up  Spanish  bonds,  which  were  at  that  moment  very 

low  in  the  market.     Funds  were  required  for  this  purpose, 

and  Ihe  three  speculators,  together  with  a  man  named 

Hooper,  applied  to  Charles  Mamell  to  assist  them.     It  was 

arranged  that  Charles  Mamell  should  advance  ftmds  to  the 

amount  of  2,000  /.  on  the  following  terms.    The  money 

was  to  be  raised  by  the  borrowers  drawing  and  accepting, 

and  by  Charles  itfam^// discounting,  four  Bills  of  Exchai^, 

said  Richard  Mamell  and  Charles  Browne  Mamell^or  either  of  them. 
There  was  not  any  sum  of  money  due  from  me  to  the  stud  Lomisa 
Jorden  at  the  time  of  such  conveyance.  No  consideration  of  any 
kind  or  nature  soever  was  ever  given  for  such  conveyance,  nor  were 
the  said  Louisa  Jorden,  Richard  MameU,  and  Charles  BrowneMamell, 
or  any  or  either  of  them,  in  a  condition,  at  the  time  of  the  said  con- 
veyance, to  pay  the  consideration  of  10,000  rupees  for  such  conveyance, 
or,  as  I  believe,  any  other  consideration  than  a  nominal  oonudera- 
tion." 
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for  600  /.  each^  or,  at  aU  events,  bills  to  the  amount  of 
2,000  /.,  the  parties  i^eeing  that  though  he  was  to  advance 
that  money,  he  was  to  incur  no  risk,  and  was  to  have  the 
option  of  either  taking  30  per  cent,  upon  the  loan,  or  to 
share  the  profits.  Funds  were  in  fact  advanced  to  the 
amount  of  1,200/.,  but  before  any  further  sum  was  ad- 
Tanced,  in  the  autumn  of  184T,  Mr.  George  Money  sent 
word  back  that  his  mission  had  failed.  This  speculation 
was,  therefore,  wholly  given  up,  and  Charles  Marnell  did 
not  advance  any  more  money.  The  question  then  arose 
how  tlie  money  so  advanced  was  to  be  repaid,  and  there 
appeared  to  have  been  some  threat  of  forcing  the  Plaintiff 
to  sell  his  commission  for  that  purpose,  but  that  was  not 
done,  and  he  ultimately  gave  the  bond  and  warrant  of 
attorney  in  question,  which  was  also  executed  by  Hooper. 

In  the  course  of  Charles  MarnelCs  lifetime,  some  appli- 
cation was  made  by  him  for  payment  of  the  money  secured 
by  the  bond,  and  George  Money,  the  Plaintiff's  fisither, 
knowing  that  his  son  could  not  discharge  the  debt,  and 
believing  his  son  to  be  properly  liable  for  no  more  than  a 
share  of  it,  offered  to  pay  the  sum  of  400  /.,  if  Charles 
MameU  would  accept  that  sum  in  discharge  of  William 
Money's  liability.    The  offer  was  not  accepted. 

Charles  Marnell  died  on  the  29th  of  January  1843, 
having  given,  by  will,  all  his  property  to  Miss  Mamellj  his 
sister,  and  having  appointed  her  and  Mr.  George  Money 
his  executrix  and  executor.  She,  therefore,  became  entitled 
to  the  bond  and  warrant  of  attorney,  and  the  money  secured 
thereby.  So  far  there  was  but  little  material  difference 
between  the  parties  as  to  facts.  The  suit  arose  on  circum- 
stances which  occurred  sometime  after  that  event. 

Miss  MameU  was  acquainted  with  the  whole  of  the 
proceedings  with  reference  to  the  speculation  and  the  bond 
and  warrant  of  attorney,  while  the  same  were  in  progress ; 
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1854.        and  she  repeatedly,  as  the  Plaintiff  alleged,  during  her 

JoBDKH       brother's  lifetime,  ejtpressed  to  many  persons  her  strong 

MoNBY*       disapprobation  of  the  conduct  of  all  the  parties  to  these 

transactions,  except  Aat  of  the  Plaintiff,  of  whose  youth 

and  inexperience,  and  ignorance  of  business,  she  considered 

unjust  and  improper  advantage  to  have  been  taken. 

The  Plaintiff  further  alleged  that  from  the  time  of 
Charles  MamelVs  death,  and  erven  before  the  death  actually 
occurred.  Miss  MameU  had  repeatedly  declared,  and 
sometimes  in  the  most  solemn  manner,  to  George  Money ^ 
to  the  Plaintiff  himself,  and  to  numerous  other  persons^ 
that  she  had  abandoned  and  never  intended  to  enforce 
against  the  Plaintiff  the  claim  which  she  t^as  entitled  to 
make,  as  her  brother's  representative,  for  the  debt  of 
1,200  /.,  origmally  secured  by  the  bond ;  assigning,  as  her 
reasons,  that  she  had  never  considered  the  Plaintiff  liable^ 
in  honour  or  justice,  for  more  than  his  proportionate  share 
of  that  sum,  and  that  she  wits  determined  to  relinquish 
that  share  by  way  of  return  for  the  benefits  which  she  had 
derived  from  George  Moneg^  the  Plaintiff's  &ther.  Messrs^ 
Manning  and  Dais  ton  acted  as  her  solicitors,  in  all  the 
affairs  relating  to  the  probate  of  her  brother's  will,  and  the 
administration  of  his  estate.  The  probate  duty  was  origi- 
nally paid  upon  the  sttm  of  2,000  /.,  under  which  the  estate 
was  sworn  in  the  first  instance ;  afterwards  this  was  increased 
to  4,000  /.,  upon  an  affidavit  sworn  by  Mibb  MameU  herself 
on  the  30th  of  July  1845  ;  and  on  the  1st  of  August  1845^ 
being,  subsequent  to  the  date  of  the  Respondent's  mar^ 
riage,  she  passed  at  the  proper  office  the  residuary  account ' 
of  Charles  MamelTs  estate.  The  debt  of  1,200/.  due  upon 
the  bond  was  not  included  in  the  sum  of  2,000  /.,  under 
which  the  probate  was  fii*st  taken  out,  or  in  the  increased 
amount  of  4,000  /.,  or  in  the  residuary  account ;  and  no 
application  for  payment  of  any  part  of  this  debt  was  ever 
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tnade  while  Miss  Mamell  continued  unmarried^  except        1854. 
upon  one  occasion,  soon  after  .Charks  MameWs  death,       Jordbt 
when  Messrs.  Manning  and  Dalston  (without,  as  it  was       Mobtbt 
aDeged,  any  previous  instructions  from  Miss  JUamell, 
dioti^  she  was  subsequently  informed  of  the  fact,)  wrote 
to  George  Money  a  letter,  dated  the  9th  of  March  1843, 
in  these  terms : — 

**  The  arrangement  proposed  by  you  and  your  son,  in  the 
lifetime  of  Charles  Mamell^  will  be  accepted  by  Miss 
MameU,  and  on  payment  of  the  400  /.  in  cash,  and  the 
bond  as  agreed  to  be  given  up  for  the  balance,  your  son. 
can  be  acquitted  of  this  claim.  Will  you  be  kind  enough,. 
therefore,  to  &vour  us  with  an  early  appointment  for  con^ 
eluding  this  matter  ?  " 

To  which  Mr.  Money  replied  as  follows : — 

"  I  have  to  acknowledge  the  letter  of  your  firm^  of  yes- 
terday's date ;  in  answer  to  which,  I  beg  to  say,,  that  the 
ofe  I  made  respecting  my  son  was,  when  I  made  it,  re- 
jected. Circumstances  are  now  greatly  changed  as  to  all 
the  parties  concerned,  and  I  do  not  feel  inclined  to  make 
the  offer  again.'' 

The  Plaintiff  left  the  army  in  1843,  with  the  intention 
of  going  to  the  bar,  to  which  he  was  called  in  due  course. 
In  1845,  he  became  engaged  to  be  married  to  his  present 
wife,  then  Miss  Eleanor  Poare,  daughter  of  the  late  Sir 
Edward  JPoore,  of  Cvffnells,  near  Lyndhurst,  baronet. 
The  Plaintiff,  having  no  property  of  his  own,  and  being 
dependent  upon  his  profession,  and  upon  what  he  might 
lecdve  from  his  father  after  his  decease,  it  was  at  first 
arranged  that  his  marriage  should  be  postponed  for  two 
years.  The  Plaintiff  informed  his  intended  wife,  and  Lady 
Poore,  her  mother,  of  the  circumstances  under  which  he 
had  become  liable  for  the  debt  of  1,200  /.,  and  of  the  kind- 
ness of  Miss  Mamell  to  him,  in  promising  not  to  enforce 
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that  liability;  (b)  and  immediately  on  his  engagement 
being  formed^  he  wrote  her  a  letter  (28th  June  1844),  in* 
forming  her  of  his  intended  marriage,  and  also  stating  that 
he  had  told  both  Lady  Poore  and  Miss  Poore  of  "  all  her 
various  kindnesses  to  him." 

During  the  negotiations  and  arrangements  which  took 
place  after  the  date  of  this  letter,  with  a  view  to  the 
solemnization  of  the  marriage,  and  to  the  execution  of  a 
proper  settlement  thereon,  it  was  considered  necessary, 
both  by  the  Plaintiff  and  his  fisimily,  and  by  Lady  Poore^ 
on  behalf  of  her  daughter,  that  the  Plaintiff  should  be 
made  secure  against  any  future  demand  for  payment  of  the 
debt  of  1,200/.  Conversations  took  place  with  Miss 
Marnell  which  were  spoken  to  by  various  witnesses 
examined  on  behalf  of  the  Plaintiff  (c). 

{h)  In  order  to  show  the  pro1>ability  of  the  abandonment  of  the 
elaim,  evidence  was  given  that  Miss  MarneUy  who  was  much  the 
senior  of  the  PlaintiflT,  had  always  treated  him  as  a  lady  would  treat 
an  adopted  son.  One  letter  particularly  was  much  relied  on,  because 
of  its  very  familiar  character,  and  because  after  telling  her  of  Messrs. 
Ma$ining  and  DaUUm*B  application  for  the  400  ^,  and  of  his  father's 
answer  thereto,  he  acknowledged  the  receipt  from  her  of  a  poet^ 
office  order,  which  showed  that  she  sometimes  even  supplied  him  with 
money.  The  letter,  which  was  dated  11th  March  1843,  told  Miss 
MameU  of  the  letter  of  Manning  and  DaUiony  and  of  his  fiither^s 
answer  thereto,  and  concluded  thus  :  *^  I  got  your  post-office  order, 
which  made  me  very  angry  with  you ;  but,  as  I  suppose  the  postman 
will  not  take  a  kiss,  I  must  keep  it  for  yourself  tillyoa  come  back. 
Grod  bless  you,  my  own  true  Tooney.  Write  to  me  oftener,  for  you 
know  I  have  not  much  time  to  answer  your  letters ;  so  you  ought 
not  to  make  me  wait  for  want  of  an  answer.  So  Mrs.  no  kissum, 
kiasum  :  never  mind,  I  think  oo  bring  me  one. — Your  loving  boy, 
rViUy:' 

(c)  Mrs.  Pulcherie  Man^y  the  PlaintiflTs  mother,  depoeed  thus : 
**  In  Atigwt  or  September  \^4Ay  I  had  a  conversation  with  her  on  the 
subject  of  the  said  bond  and  my  son  WUUam  Mcnty'*%  then  intended 
marriage,  when  I  said  to  her,  the  said  Louisa  Jorden^  *  You  have  long 
given  up  the  debt,  so  it's  only  a  nominal  thing  ;  and  it 's  no  use  your 
keeping  a  paper  you  have  long  since  promised  you  would  never  enforce/ 


CASES  IN  THE  HOUSE  OF  L0BD9. 


193 


On  the  part  of  the  Defendants  an  answer  was  put        1854. 

She  leplied,  *  I  will  be  trusted/    To  which  I  said,  *  Who  talks  of  not       Joioikh 

trmtin^yoa?  But  you  may  marry,  and  then  you  would  be  at  the       Monky* 

command  of  your  husband/    She  Uien  sud  that  she  wanted  to  keep 

the  bond,  in  case  she  could  erer  use  it  against  Hooper.    I  replied,  ^  If 

joa  will  gire  it  to  me,  I  shall  insure  it  nerer  can  be  used  against 

WilUam^  and  I  promise  to  return  it  to  you  if  ever  you  require  to 

ue  it  against  Hooper.*    To  this  she  said,  <I  give  you  my  word  of 

honour  that  I  will  never  use  it  against  William ;  but  I  will  be  trusted, 

tad  I  will  keep  it  Besides '  (she  added), '  you  know  very  well  that  I 

hsTe  made  my  wlU,  and  that  William  is  heir  to  every  sixpence  I 

hive  got ;  and  after  my  death  he  will  find  that  bond  among  my 

pqwvR,  and  he  may  bum  it  or  do  with  it  what  he  likes/  '* 

Mr.  GeoTffe  Motu^f  deposed  thus :  **  Shortly  before  the  marriage 
of  the  Plaintiff',  I  had  a  conversation  with  the  Defendant,  respecting 
the  Uien  intended  marriage  of  the  Plainti£P,  and  hb  interests ;  and 
OS  that  occasion  I  said  to  her,  that  I  had  given  up,  the  property  at 
Mihapore  to  her,  without  any  consideration  or  sum  of  money  for  it ; 
and  that  as  the  Plalnti£P  was  about  to  be  married,  I  should  settle  the 
iropertj  at  Midnapore  on  the  Plaintiff,  unless  the  Defendant  wholly 
leHsquiahed  all  claim  on  the  Plaintiff  for  or  in  respect  of  the  said 
debt  to  CkarleM  Browne  MameU ;  and  she  in  reply  said :  ^No,  don*t 
do  that ;  I  will  never  make  any  claim  on  your  son  William  in  respect 
of  that  debt,  if  you  will  let  me  remain  in  possession  and  enjoyment 
fifths  MOmtfwre  ploperty/  And  I  say  that  it  was,  on  the  occasion 
ef  that  interview,  agreed  by  and  between  the  Defendant,  Louisa 
/erfai,  and  myself,  that  in  consideration  of  my  permitting  her  to 
coDtiiRie  in  the  possession  and  enjoyment  of  that  property,  she  should 
Mid  did  wholly  abandon  the  said  debt.  And  I  say  that  such  con- 
▼osUion  had  reference  to  the  marriage  of  the  Plaintiff.  And  I  say 
thit  at  that  time,  or  soon  afterwards,  I  had  a  conversation  with  the 
Defendant,  Louiea  Jotden^  respecting  any  marriage  she  might  contract. 
I  my  that  sbe,  on  that  occasion,  repeated  her  desire  to  have  the 
BMtter  so  settled,  that  any  husband  she  might  many  should  have  no 
chum  on  the  Plaintiff,  and  that  she  then  repeated  to  me,  that  in 
conaderation  of  my  having  allowed  her  to  continue  in  the  enjoyment 
of  the  MOmapcre  property,  she  had  wholly  abandoned  the  sud  debt, 
ad  that  she  would  never  make  any  claim  in  respect  thereof  against 
the  Unntiff/ '' 

He  further  said,  **  I  then  (namely,  afler  the  conversations  with 
the  Appellant  Zouifo,  already  set  forth)  informed  the  Pluntiff  of 
the  particulars  of  the  said  agreement  with  the  said  Defendant, 
^^mm  Jordm^  and  told  him  that  he  might  safely  marry;  and 
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that  the  said  allied  debt  due  to  the  said  Defendant,  Louisa  Jardei^ 
as  executrix  of  the  will  of  the  said  Charles  Brotone  MameU^  was 
wholly  abandoned.  And  I  say  that  in  consequence  of  such  agree- 
ment with  the  said  Louisa  Jorden^  I  omitted  to  make,  and  did  not 
make,  any  settlement  of  the  property  at  Midnapoft  upon  the  Plaintiff 
upon  the  occasion  of  his  said  marriage.'' 

Lady  Poore  in  her  deposition  said  :  '*  A  settlement  was  executed 
on  the  marriage  of  my  daughter  with  the  Plaintiff  in  August  1845  ; 
the  first  life-interest  in  the  property  of  my  daughter  was  settled  on 
the  cohiplainant  by  such  settlement.  I  had,  on  various  occasions 
previous  to  the  Complainant's  marriage  with  my  said  daughter,  heard 
of  the  bond  in  the  pleadings  mentioned,  and  the  particulars  connected 
therewith,  and  of  the  abandonment  of  the  debt  in  such  bond 
mentioned.  I  first  heard  of  such  abandonment  of  the  said  debt  from 
the  Complainant,  and  afterwards  from  his  brother,  George  Monqf  ; 
and  I  spoke  to  the  Complainant's  father  on  the  subject,  who  informed 
mo  that  the  said  debt  was  entirely  at  an  end,  and  that  the  said 
Louisa  Jorden  had  given  up  or  abandoned  the  said  debt  in  consequence 
of  the  kindness  the  said  George  Monty ^  the  father,  had  shown  to  the 
said  Louisa  Jorden  and  her  brother  when  they  were  in  India  ;  and 
I  was  so  informed  as  aforesaid  by  the  aforesaid  persons  at  my  residence 
at  Cuffnells,  and  afterwards  at  Whetham,  in  the  county  of  JFiltSf  the 
residence  of  the  said  George  MoMy^  the  father.  The  Complainant 
did  marry  on  the  faith  of  the  abandonment  of  the  said  debt,  as  I 
knew  from  the  statements  he  and  his  father  and  brother  made  to  me 
at  the  time,  and  previously  to  the  preparation  of  the  said  settlement ; 
and  it  was  on  the  faith  of  the  said  debt  being  so  abandoned  that  I 
consented  to  the  first  life-interest  in  the  property  of  my  said  daughter 
being  settled  upon  the  Plaintiff  as  aforesaid ;  and  I  would  not  have 
permitted  such  settlement  to  be  executed  if  I  had  not  confided  in 
such  abandonment." 

Other  witnesses  were  called  to  support  the  Plaintiff^s  statement, 
that  this  claim  against  him  had  been  actually  abandoned  by  Miss 
MameU,  Extracts  from  the  depoutions  of  a  few  of  them  (relating 
to  conversations  which  took  place  before  Miss  MamelPB  maniage 
with  Mr.  Jorden)  are  here  given  : — 

Mrs.  Amelia  Harden  deposed  :  *^  Louisa  Jorden  did  frequently 
mention  to  me,  that  her  dear  boy  William  Money  would  never  be 
called  upon  to  pay  a  penny  on  account  of  some  bond  which  she 
stated  had  been  given  for  1,200  /.  I  have  frequently  heard  Lomsa 
Jorden  say  that  the  debt  was  gone  and  was  abandoned  by  her,  saying 
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abandonllient  of  the  debt,  or  any  contract  io  abandon 

it  (4- 

thai  ihe  ahonld  nerer  call  npon  him,  or  snffnr  him  to  be  called  upon, 
httuy  psrt  of  each  debt." 

BiaabM  Mtad^  who  had  been  in  Miae  Mameffs  service  in  1843, 
dcpoaed:  ^LamUaJordm  has  repeatedly,  bat  I  eonld  not  aay  how 
flAeii,declai«d  in  my  presence  that  Mr«  WUUam  M(me^'*%  debt  waa 
gone  and  abandoned,  and  I  have  heard  her  say  so  to  almost  every  one 
vIm)  ctme  to  see  her ;  and  I  have  heard  her  make  these  declaratiomi 
a  the  following  terms :  She  said  to  me  two  or  three  days  after  Mr. 
Ckuin  MarmeBTs  death,  *  Well,  I  have  got  that  cursed  bond ;  so 
WiOum  18  safe  :  he  shall  never  pay  one  fiirthing/  And  she  has 
fkood  in  the  middle  of  the  room  and  clenched  her  fist,  and  said,  *  He 
dull  never  pay  one  fiffthing  of  that  bond ;  so  help  me  God  I '  And 
Invthatthe  bond  as  a  debt  was  the  subject  of  her  daUy  conversation, 
and  ihe  often  awoke  me  at  night  to  speak  of  it,  and  she  always  spoke 
of  it  in  the  same  way,  namely,  that  it  had  been  given  np  when  her 
hother  £ed,  and  the  debt  abandoned.  About  six  months  after  the 
death  of  Mr.  Ckariet  Mamdl^  Miss  MameU  was  staying  at  No.  5^ 
Hori^ibrt^  and  one  night  she  burnt  a  roll  of  papers  in  my  presence, 
and  aid,  *Theie  is  an  end  of  the  bond ;  I  have  burnt  it  ;*  and  I 
TerOy  bdieved  it  was  destroyed ;  and  LcuUa  Jcrden  afterwards  told 
mt  that  the  reason  that  she  had  not  destroyed  the  bond  long  ago,  was 
that  her  solidtor,  Mr.  Manmnff^  advised  her  not,  because  she  might 
Rcorer  frnn  Mr.  Hooper  the  debt,  or  his  part  of  it ;  and  she  often 
Hated  to  me  before  that  day,  that  Mr.  WUliam  Mmtjf  was  as  secure 
n  if  the  bond  were  destroyed.  I  heard  Miss  ManuU  speak  of  a 
■aniage  intended  between  Mr.  WUUam  Mwey  and  a  daughter  of 
Usvnde  WWiam ;  and  she  was  very  angry  at  such  intended  marriage, 
and  Ae  sud  these  words,  or  something  like  it,  '  I  Ve  given  him  up 
Uie  bond,  so  I  can't  help  it,  but  I  will  leave  all  I  have  to  Qour^o ; 
lad  if  he  don't  nse  me  well,  I  will  leave  it  to  one  of  Mr.  MoMjf^ik 
<iAa  80119,  to  pey  the  debt  of  gratitude  I  owe  to  their  father.'  I 
^aa  pieaent  at  a  meeting  between  Mias  MameU  and  Mr.  Cfeorge 
Mmtjf  about  the  28th  day  of  Jamnnairy  1849,  at  No.  14,  Bedford-eqwure* 
I  went  by  her  request  to  Bedford^^qyare,  at  two  o'clock,  and  foimd 
them  tegether  in  Mr.  Charlet  MaimdPn  room,  where  Mr.  Charle$ 
MmmU  waa  lying  in  a  dying  state  (he  died  next  day).    The  said 
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(i)  The  duef  evidence  given  for  the  Defendants  waa  that  of  ICr. 
M!rtaa,  the  solicitor :  it  was  much  relied  on  by  Lord  Cramworth 
^•hea  the  case  waa  before  the  Lords  Justices.    It  was  as  follows :  **1 
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The  cause  was  heard  before  the  Master  of  the  Rolby  whov 
on  the   9th   February  1852,  granted    an  injunction  to 

• 

Louisa  Jordmy  at  four  the  same  afternoon,  said  to  Mr.  Mcn^y  whil« 
they  were  standing  at  the  bottom  of  the  bed,  and  I  at  the  top,  fanning 
Mr.  Charles  MameUj  *  Charge  Mmujfy  if  Charles  has  left  me  his 
property,  WiUikm  shall  never  pay  one  farthing  of  that  bond  ;  it  was 
a  most  unjust  transaetion  on  the  part  of  Charles.*  And  the  siud 
Louisa  Jorden  asugned  Mr.  Mone^^  kindness  in  India  as  a  consider- 
ation for  abandoning  the  debt.  I  have  heard  her  say  that  the  said 
debt  was  irrevocably  gone,  and  that  it  was  cancelled,  and  she  used 
many  similar  expressions ;  and  the  morning  of  Mr.  Charles  MamdT^ 
death  she  said  to  me,  while  he  was  lying  speechless,  that  his  apoplectic 
fit  was  a  judgment  on  him  for  swindling  William^  and  that  he  was  a 
villain,  and  had  made  Mr.  WiUiam  Mon^  responsible  for  it,  because 
he  thought  Mr.  Gfeorge  Mon^  would  pay  it ;  and  I  have  repeatedly 
heard  the  said  Louisa  Jorden  say  to  Mr.  George  Mom^^  when  he 
complained  of  his  son's  imprudence. '  You  ought  not  to  blame  WiUy 
so  much,  because  he  was  the  dupe  of  swindlers,  and  CharUs  MameU 
did  not  act  as  he  ought  to  have  done  ;"  and  she  repeated  the  expres^on 
of  '  Mr.  ff^illiam  not  paying,  and  the  transaction  being  unjust,'  to 
Mr.  George  Mon^^  several  times  during  the  evening  of  the  28th 
Januaiy  1843.  Miss  MameU  wrote  a  letter  to  Mr.  WUHom  Mosi^ 
in  my  presence  the  day  after  Mr.  Charles  MameWB  death ;  and  she 
said  to  me,  before  the  writing  of  such  letter,  a  will  set  FTt^'a 
heart  at  rest ;  he  shall  have  no  more  trouble  about  the  bond.'  And 
after  writing  such  letter  she  sud,  <  There,  I  have  set  his  heart  at  rest** 
She  either  read  or  told  me  the  contents  of  that  letter,  and  I  am 
certain  that  the  contents  were,  that  the  debt  was  absolutely  abandoned, 
and  that  Mr.  WiUiam  Mon^  was  to  come  to  London  to  the  funeral ; 
and  the  letter  was  taken  to  the  post,  directed  to  Mr.  WiUiam  Momey 
at  Brighton ;  and  Mr.  WiUiam  Money  came  to  London  in  consequence 
of  such  letter.  I  was  present  at  the  meeting  of  Miss  MameU  with 
Mr.  WiUiam  Monqf,  and  the  first  thing  that  Miss  MameU  said  when 
Mr.  William  Money  came  in,  was,  *  I  have  found  that  bond,  and  you 
are  safe.'  Mr.  William  Money  kissed  her,  and  said,  <  Thank  you ; 
you  have  always  been  very  kind  to  me.'  And  Miss  MameU,  in  the 
conversation,  referred  to  Mr.  George  Money's  kindneas  to  her  in 
India  as  a  consideration  for  abandonuag  the  said  debt.    I  have  heard 


called  on  the  Fkunti£Pat  his  chambers  in  the-  Temple^  on  the  14th  of 
December  1849,  in  consequence  of  a  letter  I  received  from  him, 
appointing  me  to  do  so.    On  my  entering  the  room,  he  directed  his 
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Testrain  the  Defendants  from  enforcing  the  judgment  on 
the  warrant  of  attorney.    The  case  was  taken  by  appeal 

Mr.  WSSam  Motuy^B  brother^,  Oeorpe  Hetny  Moneys  ask  Mibb  Mamdl 
vbj  die  did  not  release  the  said  debt  which  had  been  abandoned  at 
Mr.  Ckarlet  MamelVn  death ;  and  she  said  she  oonld  not  execute  a 
iriesse  to  Mr.  William  Momy  without  releasing  Mr,  Hooper^  and  that 
fihe iiiiist  keep  the  bond  to  sue  Mr.  Hooper ;  and  Mr.  JVilUamin  con- 
Tontion  with  Miss  MameU  always  treated  the  said  debt  and  spoke 
of  it  SB  abandoned  at  Mr.  Ckarla^B  death,  and  used  to  say  the  bond 
WM  jost  as  safe  in  Miss  Ma/mtiPB  possession  as  if  it  was  destroyed." 
Mifls  Emma  Davis  deposed  :    **  I  was  nerer  present  at  any  meeting 
Wtween  the  said  Louisa  Jorden  and  Mr.  Dalskm,  but  I  was  present 
It  two  meetings  between  the  said  Ijouisa  Jorden  and  Mr.  Mamtimg^ 
ud  both  such  meetings  were  at  the  office  of  Mr.  Maimnimg ;  and  the 
iint  of  sach  meeUngs  was  when  I  accompanied  the  said  Lomsa 
hrim  to  the  office,  about  ten  days  after  the  death  of  (JkmrUs 
MsntM:  and  I  say  that  the  said  Louisa  JardettBBid,  on  entering  with 
tbe  nid  Mr.  Mmmiafff  *  Well,  Mr.  JfoiMiifi^,  I  want  you  to  give 
me  «p  that  bond ;  I  wish  to  give  it  up  to  tbe  dear  boy,  as  I  have 
tkadoned  the  debt  to  him  and  his  fiither ;  I  want  him  to  feel  happy 
tboat  it.'     And  Mr.  Manning  replied :  *  No,  no ;  not  yet,  at  all 
mnti;  we  may  yet  recover  something  from  Hooper*    And  he, 
Ir.  Mammg^  then  turned  the  conversation.    And  I  say  that  about 
■zmoaths  afterwards  I  agun  accompanied  the  sud  Lomisa  Jorden 
to  Mr.  IfoMim^'s  office,  and  we  went  into  his  private  room ;  and  the 
■id  Lmsa  Jorden  said,  *  Good  morning ;  I  have  come  again  about 
tkatbond;  I  want  to  give  it  up  to  him,  and  make  the  dear  boy 
^^ ;  it  18  of  no  use  my  giving  him  the  copy  I  have,  as  long  as  yon 
bn  the  original,  for  you  know  I  have  abandoned  the  debt.*    And 
the  nid  Mr.  Manning  said,  '  Patience,  patience,  my  good  lady ;  I 
win  tdk  to  you  about  it  in  a  few  days.*    And  he  again  turned  the 
eoDTcnution.    And  we  came  away  in  a  cab  ;  and  I  said,  ^  I  do  not 
flmk  Mr.  Mamnsng  likes  you  to  give  up  that  bond.'    And  the  said 
Imm  Jorden  replied,  *  Well,  well,  child,  it  does  not  signify : 
wtlung  can  be  done  without  my  sanction,  and  he  knows  I  have 
pna  up  the  debt.*    And  the  said  Louisa  Jorden  gave  me  to  under- 
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ciok  ts  go  to  his  brother  George  Mon/^y  and  tell  him  I  was  there, 
and  Ilk  him  to  come  to  him ;  which  said  George  Mo/n^  very  shortly 
iftcmaids  did.  A  conversation  to  the  following  effect  then  ensued 
^we»Tis;  namely,  the  said  Plaintiff  stated  to  me  that  Charles 
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before  the  Lords  Justices,  who,  on  the  29th  May  1852, 
deliyered  judgment.    Their  Lorddiips  differed  in  opinion. 


stand  that  she  would  defy  Mr.  Mamimg  to  keep  the  bond,  as  ahe  had 
giyen  up  the  debt.'* 

Mrs.  Sarah  Cooper  deposed :  *^  She  often  told  me  that  the  debt 
which  the  Plaintiff  had  owed  her  brother  was  abandoned  and 
gone ;  that  ahe  had  freely  foigiven  him  the  debt  since  her  bro- 
ther's death.  On  one  occasion,  some  years  ago,  I  asked  her  how 
Mr.  WiUiam  Mom^  was.  She  said  that  he  had  not  been  to  see  her 
for  some  time ;  that  she  thought  he  ought  to  do  so,  as  she  had  been 
▼eiy  kind  to  him,  and  had  foigiTen  him, the  debt  which  he  owed  her 
brother,  and  which  she  told  me  was  some  hundreds ;  and  she  added 
that  she  believed  he,  the  Plaintiff,  was  going  to  get  married  to  a  rich 
young  lady.? 


MameU  was  apartner  with  him,  said  Plaintiff,  a  Mr.  Hoopar^  and 
othen^  in  a  speculation  in  Spanish  stock  or  bonds,  and  that  he 
(MameU)  was  to  find,  and  had  in  &ct  found,  the  money ;  that  after 
having  been  first  repaid  his  advanoes,  he  was  to  have  a  share  of  the 
profits,  or  a  heavy  per-centage  on  his  money,  at  his  option ;  that  he 
was  to  be  repaid  his  money  in  any  event ;  that  the  speculation  had 
fiuled,  and  that  the  money  had  all  been  lost,  and  that  said  Plaintiff 
was  only  bound  to  pay  lus  share.    I  said,  '  I  am  told  that  yofu 
ofiered  Mr.  Jordm  (meaning  said  Defendant,  William  Prtte  Jorden) 
tW)  /.,  whereas,  according  to  your  statement,  your 'share  would  only 
be  240  /.'    To  which  Plaintiff  replied,  *  Yes,  bat  I  wished  to  act 
liberally  by  Mr.  Jorden*    Plaintiff,  or  his  brother  Charge^  and  I 
rather  think  the  latter,  then  said,  *  Are  you  aware,  Mr.  DaUkm^ 
that  Miss  Mamell  gave  up  this  debt  to  my  brother  ? '  and  upon  my 
replying  in  the  negative,  the  same  speaker  replied,  ^  She  has  done  so 
over  and  over  again.'    I  said  that  I  had  never  heard  so,  nor,  except 
as  he  then  told  me,  had  I  ever  any  reason  to  suppose  so :  and  I  asked 
said  Plaintiff,  if  that  were  so,  why  he  had  offered  to  pay  Mr.  Jardem 
900/.,  or,  what  was  the  same  thing,  to  get  his  &ther  to  leave  Mrs. 
Jorden  300  /.,  in  satisfiaction  of  the  judgment,  alluding  to  the  judg- 
ment in  the  pleadings  of  this  cause  mentioned.    To  which  Plaintiff 
replied,  ^  That  he  had  made  that  offer  for  the  satisfaction  of  his  mind, 
as  he  was  anxious  to  pay  his  share  of  the  money.'    Pluntiff  likewise 
stated,  in  the  course  of  said  interview,  that  Etekard  Mamell  had  gone 
or  ran  away  from  his  creditors  in  India,  and  that  his  (Plaintiff's) 
father  had  compromised  Richard  MamtlP^  debts,  amounting  to 
6,000  /.,  for  2,000  /.,  and  liad  paid  that  sum  out  of  his  own  pocket. 
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Lord  Justice  Knight  Bruce  concurred  with  the  Master  of 
At  Rolb,  and  Lord  Justice  Lord  Crantoorth  thought  that 
die  order  of  his  Honour  must  be  reversed.  (2  De  Gex, 
MaoL  k  Gord.  318).  The  order  made  at  the  Rolls  con- 
tmiied,  therefore,  to  stand,  and  this  appeal  was  then  brought. 

Mr.  Rolt  and  Mr.  WVlcock  (Mr.  White  was  with 
them)  for  the  Appellants : 

There  is  not  here  any  contract  to  abandon  the  debt : 
there  is  nothing  to  constitute  a  legal  bar  to  the  Appellants 
pnttn^  the  bond  in  suit,  and,  if  so,  there  is  no  equity  that 
can  be  set  up  as  a  bar  to  their  legal  rights.  Wikett  v. 
Raty  (e)  does  not  apply  to  this  case,  for  there  the  original 
oU^ee  had  in  terms  created  in  his  devisee  a  trust  to  deli- 

a&d  that  it  had  never  been  repaid  to  him  ;  that  his,  said  Plaintiff's, 
MsuBty  had  given  the  Midnapore  property  (allading  to  the  Midna^ 
pon  pn^Mtty  in  the  pleadings  of  this  cause  mentioned)  to  Miss 
MrnneU;  and  as  that  was  a  mere  voluntary  conveyance,  he  said 
FUiotiff  would,  if  said  judgment  were  enforced  against  him,  sell  the 
■id  property,  and  with  the  proceeds  pay  what  he  was  called  upon 
fiv  on  the  aaid  judgment.  Upon  which  I  raid,  that  all  I  had  then 
ktfd  from  Plaintiff  and  his  brother  was  entirely  new  to  me,  but  that 
I  WDold  report  what  he  said  to  my  clients,  Mr.  and  Mrs.  Jorden ; 
ihA  it  was  their  intention  to  have  the  judgment  revived  at  all  events, 
Vst  that  I  had  no  instructions  to  act  upon  the  judgment  in  any  way 
kyoiid  restoring  it  to  a  proper  state  aa  a  sobsisting  judgment,  and 
tktt  my  object  in  seeking  an  interview  with  said  Plaintiff  was  to 
•Kertain  if  it  could  be  revived  in  any  way  by  consent  or  otherwise 
it  tbe  least  poedble  expense.  Plaintiff  replied  that  he  should  not 
msat,  but  should  oppose  the  revival  of  said  judgment,  and  that  he 
wold  file  a  Ball  in  Chancery  and  protect  himself  against  it,  on  the 
SRNmds  of  its  having  been  a  partnership,  and  of  his  youth  and  inex* 
pcrienee  at  the  time  he  executed  the  bond  and  warrant  of  attorney, 
Md  of  Mrs.  Jcrden*s  having  given  him  up  the  debt.  This  is  the 
nlMtance  and  effect  of  what  passed  at  said  interview  respecting  said 
jwigiDent  and  Midnapore  property,  and  I  have  repeated  the  expres- 
aons  used  by  the  parties  on  that  occasion  as  nearly  as  my  memory 
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ver  up  the  bond  as  soon  as  he  was  dead.  The  principle 
that  must  govern  this  case  is  laid  down  in  Cross  v. 
Sprigg  (/),  where  Vice-Chancellor  Wigram  held  that 
merely  voluntary  declarations,  indicating  the  intention  of 
the  testator  to  forgive  or  release  a  debt,  if  they  are  not 
evidence  of  an  actual  release  at  law,  do  not  constitute  a 
release  in  equity,  which,  without  some  ground  of  distinc- 
tion, will  follow  the  law.  Aston  v.  Pye  {g)  is  to  the  same 
effect  There  is  no  such  ground  of  distinction  here.  In 
Richards  v.  Syms  (Ji\  though  the  words  were  much 
stronger  than  they  are  here,  for  if  they  had  really  been 
uttered  they  amounted  to  a  legal,  and  not  merely  to  an 
equitable,  discharge  of  the  debt,  the  Court  would  not 
release  the  debtor,  but  directed  an  issue.  In  Reeoes  v. 
Brymer  (i),  under  what  were  considered  very  hard  circum- 
stances, an  issue  was  permitted.  In  Bym  v.  Godfrey  (J) 
there  was,  what  there  is  here,  a  statement  made  the  day 
before  the  death,  that  the  obligor  would  not  call  for  pay- 
ment ;  but  it  was  held  that  that  was  not  effectual  as  a 
release  of  the  debt,  which  therefore  was  held  to  be  part 
of  the  assets.  In  Eden  v.  Smyth  (k)  the  same  course  was 
pursued ;  and  Vice-Chancellor  Wigram^  in  Crass  v.  Sprigg^ 
said  that  the  only  case  which  had  made  him  doubt  at  all 
upon  the  subject,  was  that  of  Flower  v.  Marten  (J),  where 
it  was  supposed  that  Lord  Cotlenham  had  intimated  his 
opinion  that  when  a  creditor  by  his  conduct  showed  an 
intention  to  abandon  his  rights  as  a  creditor,  and  treat  the 
debt  as  a  gift  to  the  debtor,  Equity  would  not  permit  the 
debt  to  be  enforced.  Vice-Chancellor  Wigram,  however, 
expressed  his  doubts  whether  Lord  Cottenham  could  ever 
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iiaTe.laid  down  such  a  doctrine.     If  the  supposed  promise        1854. 
not  to  sue  is  to  be  considered  as  a  contract  made  in  con*       Jordkr 
temphtion  of  marriage,  and  therefore  enforceable  against       Mokky. 
the  person  who  made  die  promise,  then  it  is  a  promise 
which  ought  to  have  been  in  writing;  otherwise  it  is  simply 
foid  under  the  Statute  of  Frauds.     The  Defendants  can 
make  that  defence  without  specifically  pleading  it    The 
pleadiDgs  here  by  denying  that  there  was  any  such  contract 
or  agreement,  raise  the  question  of  its  validity  under  that 
Statute. 

[Lord  Brougham. — Must  not  the  Statute  of  Frauds  be 
distinctly  pleaded?  The  Statute  of  Limitations  must. 
WHSam  V.  Saunder$  (ob)]. 

The  difference  between  the  two  cases  is,  that  in  the  one 
the  agreement  is  admitted,  and  the  remedy  only  barred ; 
in  the  other  the  agreement  is  denied.  The  denial  of  an 
tgreement  includes  the  denial  of  its  legality  for  want  of 
wiiting :  Buttemere  v.  Hayes  (n).  The  burden  of  proving 
a  legal  agreement  lies  in  equity,  as  at  law,  on  those  who 
set  it  up.  A  specific  performance  of  a  parol  agreement, 
thhoogh  the  agreement  is  admitted  by  the  answer,  cannot 
be  decreed  if  the  Defendant  insists  upon  the  Statute  of 
Frauds :  Cooth  v.  Jackson  (p) ;  and  in  the  same  case  Lord 
BdoM  laid  it  down,  that  in  eqmty  the  denial  by  the  answer 
of  a  parol  agreement,  which  is  within  the  Statute  of  Frauds, 
»  conclusive,  and  that  against  the  answer  there  can  be  no 
decree  upon  the  testimony  of  a  single  witness,  unless  sup- 
ported by  special  circumstances (p).  Shinnery.  McDoualliq) 
does  not  impeach  that  doctrine,  and  may  indeed  be  con- 
adered  an  erroneous  decision,  for  it  treats  a  plea  that  there 
is  no  sufficient  agreement  in  writing,  as  a  plea  which  does 
oot  set  up  the  Statute  of  Frauds.     Ridgway  v.  Wharton  (r) 

(»)  Vol.  2.  p.  63.  n.6.  (p)  Id.  30, 40. 

(»)  5  M.  &  W.  466.  {q)  2  De  G.  &  S.  265. 

(o)  6  Vci.  12—37.  (r)  3  De  G.,  Mac.  &  G.  677, 
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decides  that  where  a  Defendant  denies,  or  does  not 
admity  an  agreementy  he  need  not  plead  the  Statute  of 
Frauds. 

[Lord  St  Leonards  referred  to  C&nan  v.  Coohe  (s).— 
The  Lord  Chancellor :  They  did  not  rely  on  the  Statute  of 
Frauds  in  the  answer  in  that  case.  The  question  was  as  to 
the  admissibility  of  parol  evidence  to  connect  one  writiug 
with  another.] 

The  answer  here  expressly  denies  any  agreement,  and 
against  that  answer  a  Court  of  Equity  will  not  act  merely 
on  the  evidence  of  a  single  witness :  Evans  v.  Bicknell  (t). 
Here  there  is  nothing  to  support  the  allegation  of  an  agree- 
ment but  George  Money\  evidence ;  and  on  the  rule  now 
stated,  that  evidence  is  insufficient  for  such  a  purpose. 
Besides  which,  his  evidence  is  not  only  not  supported,  but 
it  is  in  many  respects  contradicted  by  other  testimony,  and 
by  the  probabilities  of  the  case. 

As  to  the  evidence  of  what  was  said  by  Mrs.  Jordenj  it 
is  clear  that  the  debt  was  always  spoken  of  as  a  subsisting 
debt,  but  an  intention  was  declared  not  to  distress  the 
Respondent  by  enforcing  it.  That  such  intention  existed 
at  the  time,  there  can  be  no  doubt;  but  to  abstain  from 
distressing  a  debtor  by  enforcing  payment  at  a  particular 
time,  does  not  amount  to  an  abandonment  of  the  debt 
itself.  From  the  beginning,  the  retention  of  the  bond  was 
insisted  on,  and  every  apphcation  to  Mrs.  Jorden  to  give 
it  up  was  peremptorily  refused.  There  is  not  here  any 
such  promise  of  benefit  as  existed  in  the  case  otMtmnsell 
V.  White  (u),  where  the  statement  of  the  person  firom  whom 
the  benefit  was  expected  was,  at  his  desire,  communicated 
to  the  guardians  of  the  lady.  Yet  in  that  case  this  House 
held  that  representations  of  intention  did  not  amount  to  a 


(«)  1  Sch.  &  Lef.  22. 
(t)  6  Ves.  174. 


(«)  4  H.  L.  C.  1039. 
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eonbtct  binding  on  the  party  who  made  those  representa-        l^^- 
tioDs,    Even  where  there  has  been  a  will  containing  a  gift      Jordew 
of  a  legacy^  it  has  been  held,  that  though  such  gift  may       Mombt. 
release  a  debt,  it  can  only  do  so  by  the  clear  expression  of 
a  distinct  intention  to  that  eflfect :  WUmot  v.  Woodtumse  (v). 
There  is  no  such  clear  expression  of  intention  here.    On 
the  contrary,  the  declared  intention  was  to  keep  the  bond 
and  the  l^al  rights  attached  to  it,  though  not  to  distress 
the  Respondent  by  enforcing  Aem.  [They  referred  through- 
out feryfiiDy  to  the  Evidence]. 

Mr.  Rounddl  Palmer  and  Mr.  Baies^  for  the  Bespon* 
dents: 

Theie  is  ample  evidence  here  that  what  passed  between 
theae  parties  was  more  than  a  mere  declaration  of  an 
intaition  not  to  press  for  the  payment  of  the  bond :  it  was 
t  dedaralion  of  an  actual  abandonment  of  the  bond,  and 
ttat  deciaration  was  made  with  the  knowledge  that  it  would 
afiect,  and  with  the  object  that  it  should  affect,  the  conduct  of 
parties  about  to  contract  marriage.  The  evidence  of  Mrs. 
/onfai  18  plainly  that  of  a  person  with  a  confused  and  bad 
aieaiofy,  and  who  acted  cm  momentary  impressions,  and 
whose  leodlection  of  what  she  said  and  did  at  <lifferent 
timea  is  not  at  all  to  be  relied  on.  It  is  not  necessary,  in 
order  to  bring  a  case  of  this  kind  within  the  authority  of 
fkmer  v.  Marten  (w),  that  the  roiunciation  of  legal  rights 
dMNiId  have  been  made  at  the  creation  of  the  instrument : 
it  is  sufficient  if  they  take  place  afterwards,  and  arise  from 
die  courae  of  conduct  of  the  party,  which  is  such  as  to 
iodiioe  other  parties  io  enter  into  engagements  into  which 
diey  woxdd  not  have  entered  but  for  that  renunciation. 

[Lord  Si,  Leenards :  That  was  a  dealing  between  father 

(v)  4  Bxo.  C.  C.  227.  (jo)  2  Myl.  &  Cr.  459. 
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1854.  and  son:  no  other  person  was  interested.  The  father 
JoRDBN  made  two  other  persons  depositees  of  the  bond,  and  ga^^ 
Monet.  ^'^^  power  to  put  an  end  to  it  Though  they  had  not 
exercised  that  power,  yet,  as  the  father,  because  he  was 
satisfied  with  his  son's  conduct,  had  not  called  for  the  bond 
and  enforced  it.  Lord  Cottenham  thought  there  was  an 
abandonment  of  the  claim  upon  it — ^The  Lord  Chancdhr  : 
But  there  the  bond  was,  or  not,  to  be  enforced,  as  circum- 
stances might  make  the  father  think  fit  He  authorised 
certain  persons  to  say  that  the  bond  should  not  be  enforced, 
but  he  reserved  to  himself  the  right  to  enforce  it,  though 
he  never  used  that  right — ^^Lord  St.  Leonards :  The  trus- 
tees had  not  returned  the  bond,  nor  had  the  father 
demanded  it  Lord  Cottenham  could  not  consider  that 
the  Lord  Chancellor  <:ovld  exercise  a  power  supplement 
tMy  to  that  of  the  trustees  and  of  the  father.  If  he  did,  I 
should  doubt  the  soundness  of  the  doctrine.  The  ground 
on  which  the  decision  can  be  supported  is,  that  the  father 
kept  the  bond  as  a  check  on  the  conduct  of  the  son,  which 
he  might  apply  in  case  of  necessity.  As  that  necessity  did 
not  arise,  the  Court  did  not  treat  the  bond  as  still  opera- 
tive. There  was  no  declaration  by  the  &ther  that  he  had 
abandoi\^d  the  bond :  it  was  only  his  general  conduct  that 
showed  him  to  have  done  430.] 

That  case  proves  that  die  fitct  of  a  legal  debt  existing 
does  not  inhibit  equity  from  interfering  to  prevent  its  en- 
forcement ;  and  it  also  shows  that  if  the  debt  is  created  or 
kept  alive  for  a  specific  purpose,  which  becomes  exhausted, 
equity  will,  under  such  circumstances  as  existed  there, 
confine  its  application  to  that  specific  purpose.  Here  the 
declarations  were  that  ,the  bond  was  kept  solely  for  the 
purpose  of  being  enforced,  if  possible,  against  Hooper, 
Under  the  circumstances  which  exist  here,  equity  ought 
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to  confine  the  holders  of  it  to  that  puqiose :  Major  y. 
M^  {s).  To  aUow  the  Respondents  here  to  do  more, 
would  be  to  contravene  the  principle  of  the  decisions  in 
NmlU  y.  WtUdnmm  (y)  and  Mont^fiori  v.  Montffiori^z),  in 
the  ktter  of  which  Lord  Mansfield  said,  that  **  No  man 
shaD  set  up  his  own  iniquity  as  a  defence  any  more  than 
tt  t  caose  of  action."  Scott  v.  Scott  (a)  has  fully  adopteck 
tint  principle,  and  so  has  Doe  d.  Roberts  v.  Roberts  (A). 

[Lord  Brougham:  In  Myor  v.  Major  there  was  an 
endorsement  on  the  bond.  It  had  been  originally  said 
tint  it  was  not  to  be  enforced  unless  the  obligees  came  to 
want;  and  afterwards  there  was  an  endorsement,  signed  by 
two  of  them,  ''  that  this  bond  is  never  to  appear  against 
the  obligor : "  that  endorsement  had  a  great  effect  on  the 
mind  of  the  Vice  dumeeUor.'] 

Of  coarse  it  had,  as  it  removed  all  doubt  as  to  the  fact 
of  what  was  done  and  intended  when  the  bond  was 
execated.  But  the  judgment  there  proceeded  on  the  well- 
ncognised  principles  of  equity,  and  not  on  that  endorse- 
nent,  the  effect  of  which  was  held  to  be  matter  of  law ; 
kit  the  general  circumstances  of  the  case  were  held  to 
laifle  an  equity  sufficient  to  restrain  the  oiforcement  of 
the  bond. 

[The  Lord  ChanceUor:  There  can  be  no  doubt  about 
llat  decision.  The  bond  was  not  to  be  enforced  if  certain 
cinmmstances  did  not  arise,  and  they  did  not  arise.] 

The  absence  of  any  written  contract  in  this  case  is  occa- 
sioned by  the  circumstance  that  Miss  Mamell  was  offended 
at  not  being  trusted.  The  Respondent  married  in  1845 : 
his  mother-in-law,  in  the  belief  that  he  was  free  from  this 
bond,  a  behef  occasioned  by  the  continued  representations 


(x)  1  Diewiy  165. 
(jr)  1  Bro.  C.  C.  643. 
(:)lSirW.BL.%a 


(a)  1  Cox,  366. 
(6)  2  B.  &  Al.  367. 
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Monet. 
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IB64.        of  Miss  Mametti  made  over  to  Um  ft  iMurt  of  her  own  life- 
JoBDKif       interests,  and  while  Miss  Mamell  remained  unmarried 

MoNKT.      **®  never  thought  of  enforcing  the  bond. 

The  only  difficulty  with  one  Judge  in  the  Court  below 
seemed  to  be  as  to  the  fact  of  an  abandonment;  but  the 
evidence  here  was  sufficient  to  prove  that  fact.  It  is  a 
mistake  to  say  that  the  only  evidence  in  contradiction 
to  the  answer  is  that  of  Mr.  Money  the  dder.  It  is, 
however,  not  true,  that  there  is  any  such  absolute  mle 
as  that  the  answer  is  to  be  treated  as  conclusive  if  there 
is  but  the  direct  testimony  of  one  witness  against  it 
The  true  rule  is,  that  other  circumstances  are  to  be 
considered,  and  if  they  support  the  testimony  of  the 
one  witness,  then  the  answer  is  overruled:  Waliomr* 
Hohhs  (c),  Cooth  V.  Jackson  (d).  In  Keys  v.  WUUaai${e), 
that  doctrine  was  acted  on.  There  a  letter  was  produced, 
which  supported  the  testimony  of  the  single  witness  who 
contradicted  tlie  answer,  and  the  Court  acted  on  the 
evidence,  and  not  on  the  answer.  Here  the  answer  con- 
tains many  statements  that  are  undoubtedly  erroneous, 
while  the  evidence  of  Mr.  Money  is  supported  by  a  great 
deal  of  other  testimony,  and  by  the  probabilities  of  the  case, 
and  the  testimony  must  therefore  prevail  over  the  answer. 

The  objection  as  to  the  Statute  of  Frauds  is  for  the 
first  time  raised  at  the  hearing  at  the  bar  of  this  House. 
It  was  neither  pleaded  in  the  answer,  nor  argued  in  the 
Court  below  (/)•  The  first  question  on  this  point  is, 
whether  this  is  a  case  in  which  the  Statute  of  Frauds 
applies  at  all.  The  Respondent  reUes  on  two  grounds  of 
equity ;  first,  that  there  having  been  an  assurance  of  the 
creditor  that  the  bond  should  not  be  enforced,  a  marriage 

(e)  2  Aik.  19.  (/)  See  WUJ^  v.  Manakh  ^^ 

(d)  6  Yes.  12.  40.  Ci.  &  Fin.  216— 2S6, 

(«)  3  Y.  &  C.  (Exc.)  55. 
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took  place  on  the  faith  of  that  assurance.    The  Statute  of        1854. 
Frands  cannot  apply  to  such  a  case.  Jordbn 

[The  Ijord  ChanceUar :  It  does  not  apply  if  the  party  Momet 
was  led  into  the  marriage  by  a  misrepresentation  of 
fiict;  but  the  question  is,  whether,  when  the  creditor  says,, 
**  I  have  abandoned  "  (supposing  her  to  have  said  so),  she 
means  more  than  **  I  will  not  enforce ;  '*  and  then  the  fur- 
ther question  is,  whether  that  is  not  a  contract  to  which  • 
the  Statute  of  Frauds  is  applicable.] 

It  is  not :  the  statute  says,  "  nor  upon  any  agreement 
made  upon  consideration  of  marriage.''  This  was  not  so 
made:  it  is  a  promise  with  reference  to  a  marriage,  a 
promise  of  a  creditor  not  to  enforce  a  claim;  Jbut  it  is  not 
t  promise  the  consideration  of  which,  in  the  legal  sense  of 
the  words,  is  a  marriage.  This  is  a  moral  equity,  which 
courts  of  equity  will  enforce,  for  they  will  not  allow 
one  party  to  mislead  another,  especially  so  as  to  induce 
diat  other  to  enter  into  the  irrevocable  contract  of  mar- 
riage upon  a  false  rejH^esentation.  NeviUe  v.  tVilkimon  (g\ 
and  Harrison  v.  Cage(h),  in  the  latter  of  which  it  is 
stated,  that,  **  Narihejf  said  at  the  Bar,  that  the  statute 
intended  only  agreements  to  pay  marriage  portions,  and 
that  it  had  been  often  so  ruled  by  J3bft,  C.  J., — quod  Holt 
aoa  wegaoit** 

[The  Lord  Chancellor:  That  cannot  be  true.  It  can- 
not be  to  pay  marriage'  portions ;  it  may  be  to  enter  into 
marriage  settlements.] 

That  is  no  doubt  its  real  meaning.  Prodger$  v.  Lang^ 
ham  (i)  shows  that  a  promise  irr^ular,  and  even  fraudu- 
lent, as  against  a  purchaser  before  marriage,  becomes  by 
the  fiu;t  of  the  marriage  valid.  Kirk  v.  Clark  (j),  which 
was  recognised  in  Brown  v.  Carter  (k),  establishes  that 

(y)  1  Bro.  C.  C.  643.  ( j)  1  Pre.  Ch.  275. 

(k\  1  Ld.  Raym.  3B7.  {t)  5  Yes.  862. 

(i)  1  S'id.  133. 
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80  far  as  relates  to  the  agreement  being  founded  on  the 
promise  of  Mr.  Money  not  to  disturb  the  settlement  of  the 
Midnapore  property,  he  thereby  made  the  previous  volun- 
tary settlement  of  that  property  valid,  and  so  gave  to 
Mrs.  Jorden  a  valuable  consideration  for  her  abandon- 
ment of  the  right  to  sue  on  the  bond.  This  arrangement 
between  these  two  parties  eannot  be  affected  by  the 
Statute  of  Frauds. 

But  further,  the  statute  cannot  be  relied  on,  for  it  is  not 
pleaded :  Cooth  v.  Jachson  (/),  where  it  is  said,  **  If  the 
Defendant  does  not  say  anythii^  about  the  statute,  he  must 
be  taken  to  renounce  the  benefit  of  it"  A  defendant  who 
intends  to  rely  on  the  statute  must  in  equity  give  notice 
to  his  opponent  of  that  intention,  otherwise,  though  he 
may  in  his  answer  admit  the  agreement,  if  he  afterwards 
sets  up  the  statute  as  a  bar  to  relief,  he  admits  nothing. 
There  are  besides  various  equitable  circumstances  which 
will  avoid  the  statute.  There  is  in  equity  no  distinction 
between  pleading  the  Statute  of  Frauds  and  the  Statute 
of  Limitations.  A  defendant  who  has  answered,  cannot 
have  the  benefit  of  the  Statute  of  Limitations  at  the 
hearing,  unless  he  has  insisted  on  it  in  his  answer.  Har- 
rison  v.  Borwell  (m).  It  is  the  same  with  the  Statute  of 
Frauds. 


Mr.  Rolt  replied. 

July  7.  The  Lord  Chancellor,  after  very  fully  stating  the  facts  of 

the  case,  and  observing  that  though  for  convenience  sake 
he  should  speak  only  of  the  bond,  his  observations  must 
be  taken  to  apply  equally  to  the  warrant  of  attorney,  pro- 
ceeded thus : 
The  first  question  we  have  to  consider  is,  whether  the 

(/)  6  Vei.  12—39.     See  Lord     v.  JFalker,  2  Dow.  &  CL  225* 
Tentcrden'B  ohsexytMon&iafysaghC       (m)  10  Sim.  382. 
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bond  was  a  yalid  security^  because  though  it  has  not  been 
adoally  aigued  that  it  was  not,  yet  a  good  deal  of  discus* 
skm  took  {dace  upon  the  question  of  this  bond  with  a 
view  to  show  that  the  Plaintiff  had  been  induced  by 
ChaHeg  Mamell  improperly  to  execute  it,  and  that  in 
troth  he  ought  never  to  have  been  liable  for  the  sum  for 
which  it  was  given.  On  that  point  not  much  reliance 
ivas  placed,  but  I  ought,  perhaps,  to  say  that  I  do  not 
entertain  a  doubt  that,  at  all  events  for  the  purpose  of 
this  suit,  it  must  be  treated  as  a  valid  bond. 

The  transaction  which  gave  rise  to  the  bond  was 
imqaestionably  one  of  a  very  doubtful  character ;  but 
however  hard  the  terms  on  which  the  money  was  obtained 
might  be,  they  were  perfectly  lawfiil  terms,  which  the 
puties  being  all  sui  juris,  and  upon  an  equal  footing,  could 
accept  or  refose.  I  may  stipulate  what  I  choose,  though  I 
cannot  thereby  absolve  myself  from  liability  to  third  per- 
sons. I  may  stipulate  with  another,  if  I  like  to  do  so  and 
he  likes  to  agree,  that  I  will  advance  1,200  /.  upon  a  spe- 
culation upon  the  terms,  that  at  all  events  he  is  to  pay 
me  1,200  /.  with  interest;  that  if  there  is  profit,  I  am  to 
haTe  a  share  of  that  profit,  and  if  there  is  a  loss,  he  is  to 
bear  the  loss ;  or  upon  any  other  terms  between  ourselves 
fer  which  we  may  choose  to  stipulate.  I  do  not  inquire 
into  the  relations  of  these  persons  as  between  themselves 
and  third  parties.      However,  whatever  the  terms  were, 

* 

the  bond  and  the  warrant  of  attorney  were  given,  and 
being  given,  WiUiam  Money  thinks  that  there  is  something 
afterwards  to  affect  his  liability  to  Charles  Mamell  as  to 
the  payment  of  the  1,200  /. 

I  bad  occasion,  being  one  of  the  Lords  Justices  when  the 
case  was  considered  upon  appeal,  to  look  into  the  matter 
very  attentively,  and  I  have  again  done  so  on  this  occasion. 
Wbate?er  defects  there  maybe  in  my  judicial  character, 
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1854.        the  being  too  confident  in  my  own  opinion  is  not  one  of 

JoRDUf      them,  perhaps  the  reverse ;  but  having  again  examined  the 

Moicxr.       m&tter,  I  cannot  arrive  at  any  cohdusion  different  from 

that  at  which  I  arrived  when  the  case  was  before  me  in 

the  Court  below. 

There  are  two  grounds  upon  which  it  is  said  that  the 
parties  have  lost  their  right  to  enforce  the  bond.  The  one 
is,  that  previously  to  William  Money^a  marriage,  Mrs. 
Jordeuj  then  Miss  Marnell,  represented  that  the  bond  had 
been  abandoned,  that  she  had  given  up  her  right  upon  it, 
wid  upon  the  faith  of  that  representation  the  marriage  was 
contracted.  And  then  it  is  said  that  upon  a  principle  well 
known  in  the  law,  founded  upon  good  faith  and  equity,  a 
principle  equally  of  law  and  of  equity,  if  a  person  makes 
any  false  representation  to  another,  and  that  other  acts 
upon  that  false  representation,  the  person  who  has  made  it 
shall  not  afterwards  be  allowed  to  set  up  that  what  he  said 
was  false,  and  to  assert  the  real  truth  in  place  of  the  false- 
hood which  has  so  misled  the  other.  That  is  a  principle 
of  universal  application,  and  has  been  particularly  implied 
to  cases  where  representations  have  been  made  as  to  the 
state  of  the  property  of  persons  about  to  contract  marriage, 
and  where,  upon  the  fiiith  of  such  rqiresentations,  marriage 
has  been  contracted.  There  the  person  who  has  made  the 
false  representations  has  in  a  great  many  cases  been  held 
bound  to  make  his  representations  good.  A  leading  case, 
JVecille  v.  WUkinson  (n),  upon  that  subject,  which  has  been 
referred  to,  came  before  Lord  Thurlow.  In  that  case,  Mr. 
J^eville,  the  son  of  Lord  Abergavenny ,  was  in  treaty  for  a 
marriage  with  the  daughter  of  a  very  rich  person,  a  gentle- 
man of  the  name  of  Robinson.  The  father  of  the  young 
lady,  it  seems,  was  anxious  as  to  the  property,  knowing 
that  Mr.  Neville,  the  intended  husband,  was  a  young  man 

(ii)  1  Bro.  C.  C.  54a 
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of  expensive  habits^  and  that  he  was  involved  in  consider- 
able debts,  and  Mr.  Neville,  in  order  to  quiet  Mr.  Robiu' 
foii'fl  mind,  induced  Wilkbieon,  the  defendant,  who  was  his 
princqial  agent,  to  make  out  a  schedule,  and  to  state  it  to 
be  a  schedule  of  all  the  debts  to  which  Mr.  NemUe  was 
EaUe.  Mr.  WiUdneon  did  so,  and  he  represented  that  a 
gam  of  18,000  /•  was  the  amount  of  all  Mr.  NevilU^n  debts, 
conceaHng,  at  the  instancie  of  Mr.  NeviUe,  from  Mr.  JBofrm- 
itm,  the  fact  that  besides  the  18,000  /.,  Mr.  Neville  was 
really  indebted  to  WUkinsam  himself,  and  another  person, 
in  a  further  sum  of  nearly  8,000  L,  making  26,000  /.,  in- 
stead of  18,000  /.  Upon  that  representation  the  marriage 
took  place,  and  provision  was  made  for  the  payment  of 
the  18,000  /.  debts,  and  then  Mr.  RobiMsan  thought  that 
his  daughter  was  marrying  a  person  who  was  free  from 
debt  Afterwards  Mr.  WiUdmon  sought  to  enforce  his 
own  daim  of  8,000  /.,  and  Lord  Thurlcw  said  that  he  could 
not  do  that ;  he  had  represented  that  there  was  not  any 
mm  of  8,000  /•  due  to  him,  and  upon  the  faith  of  that  re- 
presentation the  marriage  had  been  contracted,  and  he 
oodd  not  be  sufiered  to  say  that  that  which  he  had  thus 
represented  was  a  falsehood,  and  now  to  proceed  upon  the 
tnith. 

That  was,  in  truth,  a  decision  which  was  exactly  in  con- 
fi)rmity  with  what  had  been  previously  decided  by  Lord 
Manffield,  in  the  case  of  MontefioH  v.  Mantefiori  (p).  In 
that  case  Joseph  Mantefiori^  being  about  to  contract  mar- 
riage, induced  his  brother  AJosesto  give  him  a  note  for  a 
large  sum  of  money,  as  the  balance  of  accounts  between 
them,  which  balance  Moses  acknowledged  to  have  in  his 
hands,  though,  in  truth,  no  such  balance,  or  anything  like 
it,  existed.  The  marriage  took  place  upon  the  faith  of  that 
rqwesentation.    Moses  afterwards  sought  to  get  back  the 

(o)  1  W.  Bl.  363. 
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note/  and  the  matter  was  referred  to  arbitration.  The  arbi*- 
trators  awarded  the  note  to  be  given  up,  but  the  matter 
was  brought  before  the  Court  of  King's  Bench,  and  LcHti 
Mansfield  said,  "  No,  it  shall  be  as  you  represented  it  to 
be.  No  man  shall  set  up  his  own  iniquity  as  a  defence,, 
any  more  than  as  a  cause  of  action." 

There  had  been  a  much  earlier  case  of  Gale  r.  Linio  (p\ 
where  just  in  the  same  way  a  person,  in  order  to  make  it 
appear  that  his  sister  had  a  fortune  of  500  /.,  whereas,  in 
truth,  she  only  had  360  Z.,  gave  her  a  sum  of  150  /.,  so  as 
to  make  up  the  500  /.,  and  she  gave  him  a  bond  for  the 
amount  After  the  marriage  had  taken  place  upon  the 
&ith  of  that,  it  was  held  that  the  bond  could  not  be 
enforced,  and  it  was  ordered  to  be  delivered  up  to  be  can- 
celled. 

These  principles  are  plainly  and  perfectly  intelligible^ 
and  quite  consistent  with  good  sense,  and  I  should  be  in 
the  last  degree  sorry  that  any  opinion  or  decision  to  which 
I  am  a  party,  should  lead  to  a  notion  that  I,  in  the  slightest 
degree,  question  their  propriety.  Nay,  more,  I  think  that 
the  principle  has  been  carried,  and  may  be  carried,  much 
further;  because  I  think  it  is  not  necessary  that  the  party 
making  the  representation  should  know  that  it  was  fiadse  ; 
no  fraud  need  have  been  intended  at  the  time.  But  if  the 
party  has  unwittingly  misled  another,  you  must  add  that 
he  has  misled  another  under  such  circumstances  that  he 
had  reasonable  ground  for  supposing  that  the  person  whom 
he  was  misleading  was  to  act  upon  what  he  was  saying. 
It  will  not  do  if  he  merely  said  something,  supposing  it  to 
be  quite  right,  and  then  that  some  stranger,  having  heard 
and  acted  upon  it,  should  afterwards  come  to  him  to  make 
it  good. 

The  whole  doctrine  was  very  much  considered  at  law, 

(p)  I  Vem.  476. 
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for  it  is  a  doctrine  not  confined  to  cases  in  equity,  but  one         1854. 
that  prevails  at  law  also ;  and  there  are,  in  fact,  mora  cases       Jorden 
upon  the  subject  at  law  than  in  equity.     It  was  much  con-       ]|f  oincr. 
sdeied  in  the  case  of  Freenum  ▼.  Cooke  (9).    There  had 
been  a  previous  case  in  the  Court  of  Queen's  Bench,  of 
Fkkard  v.  Searg  (r),  in  which  the  doctrine  had  also  pre- 
failed.    I  shall  shortly  refer  your  Lordships  to  what  fell 
from  Mr.  Baron  Pttrhe,  who   after  great  consideration 
amongst  all  the  Judges  of  the  Court  of  Exchequer,  (to 
which  I  can  speak  from  personal  knowledge),  delivered 
judgment  in  Freeman  v.  Cooke*    I  need  not  refer  to  the 
particolar  &ctB  in  that  case ;  it  was  a  case  where,  upon  the 
Sheriff  seizing  goods,  a  party  had  made  certain  representa- 
tions as  to  the  ownership  of  them,  and  the  question  was 
whether  he  was  estopped  from  disputing  the  truth  of  what   • 
he  had  so  said.    Mr.  Baron  ParAe  says  («),  ''  The  estoppel 
theiefore,  if  it  be  (xie,  created  by  the  conduct  of  the  bank- 
rupt in  this  case,  is  not  opened  by  the  omission  to  plead  it, 
and  the  only  question  is,  whether  it  be  an  estoppel  ?     It  is 
contended  that  it  was  upon  the  authority  of  the  rule  laid 
down  in  Pickard  v.  Sean.    That  rule  is,  '  that  where  one 
bjr  his  words  or  conduct  wilfully  causes  another  to  believe 
in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter  his  own  previous  posi- 
two.  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same 
time.'    That  was  founded  on  previous  authorities  in  the 
cases  Greavei  v.  Key^  Heame  v.  Rogers,  and  has  been  acted 
npon  in  some  cases  since.     The  principle  is  stated  more 
bfoadly  by  Lord  Denman,  in  the  case  of  Gregg  v.  Wells, 
where  his  Lordship  says  that  a  party  who  negligently  or 
culpably  stands  by  and  allows  another  to  contract  on  the 

(})  2  Exch.  eM.  (f )  2  Exch.  662. 

(r)  6  Ad.  &  £].  469. 
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1854.  faith  of  a  fact  which  he  can  contradict,  cannot  afterwards 
JoRDBN  dispute  that  fact  in  ah  action  against  the  person  whom  he  has 
llJ^*^^^  himself  assisted  in  deceiving/'  (I  must  beg  leave,  by  the  way, 
to  say  that  I  think  that  this  is  stated  a  Uttle  too  broadly). 
**  Whether  that  rule  has  been  correctly  acted  upon  by  the 
jury,  in  all  the  reported  cases  in  which  it  has  been  applied, 
is  not  now  the  question ;  but  the  proposition  contained  in 
the  nde  itself,  as  above  laid  down  in  the  case  of  Pickard  v. 
Seart,  must  be  considered  as  established.  By  the  term 
'  wilfolly,'  however,  in  that  nde,  we  must  understand,  if 
not  that  the  party  rejN'esents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least  that  he  means  his  representation  to  be 
acted  upon,  and  that  it  is  acted  upon  accordingly ;  and  if, 
whatever  a  man's  real  intention  may  be,  he  so  conducts 
himself  that  a  reasonable  man  would  take  the  representation 
to  be  true,  and  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true,  the  party  making 
the  representation  would  be  equally  precluded  from  con- 
testing its  truth." 

My  Lords,  I  believe  that  the  rule  of  law,  which,  as  I 
have  more  than  once  said,  is  a  rule  founded  upon  perfectly 
good  sense  and  is  intelligible  to  every  capacity,  is  illustrated 
by  what  then  fell  from  Mr.  Baron  Parke^  as  well  and  as 
accurately  as  in  any  of  the  .cases  upon  the  subject  Ttie 
question  is,  whether  the  evidence  here  shows  that  anything 
took  place  which  brings  tlie  case  within  those  authorities. 
I  am  clearly  of  opinion,  as  clearly  as  I  can  be,  knowing 
that  I  am  counter  in  this  respect,  certainly,  to  an  authority 
for  which  I  feel  very  great  deference,  namely,  the  Master  of 
tlte  RoUsy  probably  to  the  Lord^  Justices,  and  I  have  some 
reason  to  suppose,  also  to  some  at  least  of  your  Lordships, 
that  it  does  not  I  am  bo.und  to  state  my  view  of  the 
case ;  I  think  that  that  doctrine  does  not  apply  to  a  case 
where  the  representation  is  not  a  representation  of  a  fact. 
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but  a  Btatement  of  something  which  the  party  intends  or 
does  not  intend  to  do.  In  the  former  case  it  is  a  contract, 
m  the  latter  it  is  not ;  what  is  here  contended  for,  is  this, 
that  Mrs.  Jorden^  then  Miss  Mamellj  over  and  over  again 
represented  that  she  abandoned  the  debt  Clothe  that  in 
•ny  words  you  please,  it  means  no  more  than  this,  that  she 
woidd  never  enforce  the  debt ;  she  does  not  mean,  in  saying 
that  she  had  abandoned  it,  to  say  that  she  had  executed  a 
rdease  of  the  debt  so  as  to  preclude  her  legal  right  to  sue. 
An  diat  she  could  mean,  was  that  she  positively  promised 
diat  she  never  would  enforce  it.  My  opinion  is,  that  if  all 
die  evidoice  had  come  up  to  the  mark,  which,  for  reasons 
I  shall  presently  state,  I  do  not  think  it  did,  that  if  upon 
die  very  eve  of  the  marriage  she  had  said, ''  William  Money, 
I  never  will  enforce  the  bond  against  you,"  that  would  not 
bring  it  within  these  cases.  It  might  be,  if  all  statutable 
requisitea,  so  fiur  as  there  are  statutable  requisites,  had  been 
complied  vrith,  that  it  would  have  been  a  very  good  contract 
whereby  she  might  have  bound  herself  not  to  enforce  the 
payment.  That,  however,  is  not  the  way  in  which  it  is  put 
here;  in  short,  it  could  not  have  been,  because  it  must 
have  been  a  contract  reduced  into  writing  and  signed ;  but 
that  is  not  the  way  in  which  this  case  is  put ;  it  is  put 
entirely  upon  the  ground  of  representation,  ^ow,  my 
Lords,  I  think  that  the  not  adhering  to  this  statement,  call 
it  contract  or  call  it  representation,  is  no  more  a  fraud  than 
it  would  be  not  adhering  to  her  engagement,  if  she  had 
aaid,  **  Mr.  William  Money ,  you  may  marry ;  do  not  be  in 
fear,  yott  will  not  be  in  want;  I  promise  to  settle  10,000  /• 
Consols  upon  you."  If  she  does  not  perform  that  promise, 
she  is  guilty  of  a  breach  of  contract,  in  respect  of  which 
she  may  be  sued,  if  it  is  put  into  a  valid  form,  but  not 
odierwise ;  so  if  she  had  said,  as  she  did  to  fFilliam  Money, 
^  I  mean  to  give  you  everything  I  am  worth  in  the  world ; 
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1854.  I  promise  to  do  so ''  her  not  doing  so,  is  no  fraud  in  the 
JoRDBir  sense  in  which  these  cases  speak  of  fraud ;  it  is  no  mis- 
MiMTBT.  representation  of  a  fact  which  the  party  is  afterwards  held 
bound  to  make  good  as  true;  it  seems  to  me  that  the 
distinction  is  founded  upon  perfectly  good  sense,  and  that 
in  truth  in  the  case  of  what  is  something  fiiture,  there  is  no 
reason  for  the  application  of  the  rule,  because  the  parties  have 
only  to  say,  '*  Enter  into  a  contract/'  and  then  all  difficulty 
is  removed.  It  appears  to  me,  therefore,  that  this  which  is 
the  ground  upon  which  the  Master  of  the  Rolh  proceeded, 
and  upon  which  he  thought  that  the  Plaintiff  Money  had 
the  right  to  restrain  the  Jordms  fvom  enforcing  this  bond, 
fails,  for  the  reasons  which  I  have  stated. 

There  was  another  ground,  however,  upon  which  it  was 
su^ested  by  Mr.  Money ^  and  strongly  argued,  that  he  was 
entitled  to  relief,  uid  upon  which  ground  my  then  learned 
colleague  Lord  Justice  Knight  Bruce  also  decided  in 
favour  of  the  Plaintiff.  It  was  this :  It  was  said  that 
the  Midnapore  property,  which  was  settled  by  Mr.  Money^ 
the  fiither,  upon  Miss  Mamell^  then  in  India j  was  a  mere 
gifl,  a  mere  voluntary  settlement,  a  settlement^  therefore, 
which  it  was  competent  to  Mr.  Money^  the  settlor,  to 
defeat  by  parting  with  it  for  a  valuable  consideration  to 
another :  that  Mr.  Money y  the  father,  when  his  son  was 
about  to  marry,  had  an  interview  with  Mrs.  Jorden  (this 
is  the  allegation) ;  and  that,  as  the  result  of  that  interview, 
he  agreed  with  her  that  he  would  never  exercise  the  power 
of  revoking  the  Midnapore  settlement,  in  consideration  of 
her  engaging  never  to  enforce  the  bond ;  that  that  agree- 
ment having  been  entered  into,  upon  the  &ith  of  it  the 
parties  married.  Mr.  Money  has  certainly,  if  such  an 
agreement  was  entered  into,  performed  his  part  of  it,  for 
he  has  since  died  withodt  ever  attempting  to  exercise  that 
power  of  revoking  the  gift  of  tlie  Midnapore  property. 
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And  I  may  say,  in  passings  that  it  appears  to  me  that  the 
alhision  which  was  made  in  the  course  of  the  argmnent  to  the 
Statute  of  Frauds  in  such  a  case  is  wholly  inappUcable ;  it 
would  not  apply  at  all.  The  contract  sought  to  be  enforced 
against  Mrs.  Jorden  would  be  a  contract  not  to  sue  upon 
a  certain  bond ;  that  is  not  within  the  Statute  of  Frauds : 
if  there  wa^  a  valid  consideration  for  that  contract,  un- 
questionably she  was  bound  to  perform  it.  I  advert  to 
this  only  because  certain  expressions  fell  from  me  in  the 
argument,  in  which  I  said  that  the  Statute  of  Frauds  could 
DOt  be  insisted  upon  for  another  reason.  I  only  wish  to 
say  that  I  doubt  the  validity  of  that  reason ;  but  in  truth 
it  comes  to  the  same  result,  because  I  think  that'  the 
Statute  of  Frauds  in  no  respect  applies. 

The  question  upon  this  part  of  the  case  is  simply  one  of 
iact    Is  it  made  out  by  such  evidence  as  can  justify 
a  court  of  justice  in  acting  upon  'it,  that  such  a  contract 
as  that  which  is  alleged  really  was  entered  into  ?     I  thought 
when  the  case  was  before  the  Lords  Justices  below,  and  I 
am  unable  to  alter  that  opinion,  that  it  was  not  so  made 
out    As  I  stated  before,  it  is  spoken  to  by  only  one  wit- 
ness, and  could  only  be  spoken  to  by  one  witness,  because 
it  is  a  contract  at  which  nobody  was  alleged  to  have  been 
present  except  Mr.  Money  himself;  and  it  is  positively 
denied  by  the  other  party  to  that  alleged  contract,  namely, 
Mrs.  JcrdeUy  who  is  the  Defendant.     Now  the  rule  of  the 
Court  of  Equity  in  such  a  case  is  perfectly  clear:  the  pre* 
sent  Law  of  Evidence,  which  my  noble  and  learned  Friend 
bas  introduced,  which  allows  the  parties  to  be  examined, 
may  create  a  Uttle  difficulty  about  that  sometimes;  but 
that  difficulty  cannot  arise  in  this  case,  because  that  which 
is  now  the  Law  of  Evidence  for  examining  parties  was  not 
then  in  forc6.    The  rule  of  equity  is  clear,  and  is  one  of 
go(^  sense,  that  if  a  particular  allegation  is   supported  by 
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only  one  witness,  and  is  positively  denied  by  the  answer  of 
the  Defendant,  and  there  is  nothing  to  show  that  the  one 
is  more  to  be  credited  than  the  other,  you  cannot  enforce 
against  the  Defendant  that  which  rests  upon  the  testimony 
of  one  witness  contradicted  by  the  answer  of  the  De- 
fendant. The  existence  of  such  a  rule  is  not  denied ;  but 
then  it  was  very  ably  argued  by  Mr.  Roundell  Paimery 
that  you  must  take  that  rule  in  its  entirety ;  that  though 
the  rule  is,  that  if  a  matter  spoken  to  by  one  witness  is 
contradicted  by  the  answer,  it  cannot  be  enforced,  if  there 
is  no  reason  to  give  more  credit  to  the  witness  than  to  the 
answer ;  yet  it  certainly  may  be  enforced  if  the  answer  is 
such  that,  looking  at  it  altogether,  it  is  an  answer  you  can- 
not rely  upon.  I  take  it,  that  the  real  sense  of  that  qualifi- 
cation is,  that  you  must  look  at  the  answer  with  the  con- 
comitant circumstances,  which  may  tend  to  depireciate  that 
answer ;  and  you  must  look  at  the  testimony  of  the  witness 
with  all  the  circumstances  which  may  tend  to  invalidate 
that  testimony ;  and,  doing  so,  I  still  come  to  the  conclu- 
sion which  I  arrived  at  before,  that  there  is  not  only 
nothing  to  satisfy  me  that  this  contract  was  entered  into ; 
but  I  must  go  further,  and  say  I  am  quite  convinced,  as  far 
as  I  can  be  convinced  of  a  transaction  to  which  I  was  not 
a  party,  which  is  one  of  many  years'  standing,  and  upon 
which  we  have  very  littie  testimony,  that  that  contract 
never  was  entered  into  in  the  sense  of  Mrs.  Jorden  under- 
standing that  she  was  binding  herself  to  do  that  which  I 
suppose  Mr.  Money  thought  she  was  binding  herself 
to  do. 

In  order  to  show  that  Mrs.  JcfrdeiC%  statement  is  not  to 
be  relied  upon,  Mr.  ItoundeU  Palmer  made  a  very  able 
analysis  of  her  evidence,  for  tiie  purpose  of  showing  that 
she  has,  in  a  great  variety  of  particulars,  stated  matters 
which  are  so  entirely  at  variance  with  the  testimony  of  a 
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host  of  other  witnesses,  that  you  cannot  rely  upon  a  word  1954. 
she  says.  I  think  that  is  a  very  legitimate  mode  of  looking  Jobden 
at  the  answer,  to  see  whether  it  is  an  answer  that  can  be  -^qvey 
pat  in  competition  with  the  testimony  which  goes  against 
it  It  may  be,  that  this  is  a  matter  as  to  which  it  is 
almost  impossible  to  state  exactly  what  it  is  that  influences 
the  mind ;  but  I  cannot  say  that  I  arrive  at  the  conclusion 
at  which  he  does,  that  Mrs.  Jorden  is  a  person  altogether 
so  mitmstworthy  that  you  cannot  believe  what  she  says. 
I  do  bdieve  she  has  stated  in  her  answer  many  things 
which  are  entirely  inaccurate.  I  believe  that  she  very 
often  said  that  she  wholly  abandoned  the  debt ;  that  she 
had  the  greatest  affection  for  William^  and  wholly  aban- 
doned the  debt  What  did  she  mean  by  that?  Why,  she 
meant  to  say  (what  was  perfectly  true  at  the  time)  that  she 
had  no  intention  of  enforcing  it.  That  that  was  her  mean- 
ing, and  her  only  meaning,  is,  I  think,  to  be  deduced  from 
the  evidence  of  a  great  number  of  witnesses,  even  of  those 
who  speak  most  strongly  upon  this  subject.  [His  Lord- 
ship here  went  into  a  very  minute  examination  of  the 
evidence,  in  order  to  show  that  the  expressions  of  Mrs. 
Jorden  merely  meant  an  intention  never  to  enforce  the 
bond,  and  that  even  the  words  ''  had  abandoned'^  must  be 
so  construed ;  it  being  especially  to  be  remarked,  that  the 
evidence  to  establish  the  use  of  those  particular  words  was, 
m  every  instance,  evidence  given  according  to  the  form  of 
expression  which  the  form  of  the  interrogatory  had  itself 
suggested.  He  then  examined  the  evidence  as  to  the 
alleged  contract  arising  out  of  the  declaration  by  Mr. 
Money  the  elder,  that  he  would  not  execute  a  deed  to 
deprive  her  of  that  property  if  she  would  abandon  the 
chiim  on  the  bond ;  and  he  then  proceeded  thus :] 

In  the  first  place,  what  I  think  a  judge,  in  deciding  upon 
this  matter,  has  to  satisfy  himself  upon,  is  this :  Looking 
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to  what  is  stated  by  the  Defendant  upon  the  answer,  and 
deducting  from  it  all  you  please  on  account  of  the  loose 
and  incorrect  way  in  which  Mrs.  Jorden  has  represented 
many  of  those  transactions^  which  are  rather  questions  of 
feelings  than  questions  of  fact,  do  you  believe^  can  you 
beheve,  as  a  judge,  that  this  passed  under  such  circum- 
stances, that  Mrs.  Jorden  understood  herself  to  be  entering 
into  a  positive  contract,  that  on  the  one  side  the  Midna- 
pore  property  should  be  hers  irrevocably,  and  that  on  the 
other  she  should  never  enforce  the  bond  ?    My  Lords,  I 
cannot  believe  that  she  so  understood  it ;  and  not  meaning 
to  say  anything  against  Mr.  Money ^  who  I  believe  to  be  a 
gentleman  of  the  highest  respectability,  who  is  now  dead, 
and  whose  testimony  would  be  entitled  to  all  weight,  I 
must  say,  that  I  think,  if  this  be  a  correct  account,  that  in 
a  conversation  which  he  had,  it  was  agreed  by  and  between 
Miss  Mamell  and  himself,  that  in  consideration  of  his 
permitting  her  to  continue  in  the  possession  and  enjoyment 
of  that  property,  she  should  engage  wholly  to  abandon  the 
debt,  it  is  the  most  unfortunate  thing  I  ever  knew  in  my 
life  that  Mr.  Money^  a   barrister,  a   man   advanced    in 
life,  whose  son  was  about  to  marry,  who,  as  the  father 
knew,  had  this  outstanding  claim  against  him,  if  he  thought 
that  this  was  a  positive  contract,  and  that  the  lady  so 
understood  it, — I  say  it  is  the  most  unfortunate  thing  I  ever 
knew  in  my  Ufe,  that  he  did  not  reduce  it  into  writing, 
because  if  the  lady  so  understood  it,  she  would  have  been 
perfectly  willing  to  sign  the  writing.     I  cannot  help  thinking 
that  some  loose  conversations  took  place  then  as  before, 
but  that  was  all.     I  will  not  say  that  Mr.  Money  knew 
that  Mrs.  Jorden  did  not  understand  it  to  be  a  contract 
binding  on  her,  but  there  is  her  own  positive  denial  that 
she  did  so  know  and  understand  it. 
Then  I  think  beyond  that,  the  iurther  evidence  iumishe» 
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strong  ground  for  supposing  that  the  parties  themselves  ^^* 
did  not  so  understand  it.  Because,  observe  what  passed.  Jobdkn 
This  marriage  had  been  contemplated  in  the  year  1844 ;  lioNsr. 
it  was  not  effected  till  the  year  1845.  In  the  year  1844, 
while  the  marriage  was  first  in  contemplation,  the  mother, 
Mrs.  Monetfj  who  is  a  French  lady,  had  a  conversation 
with  Miss  Mamellj  in  which  she  strongly  pressed  Miss 
Marnell  to  give  up  this  bond,  and,  what  is  partly  relied 
apoQ  is,  that  she  did  then  agree  not  to  enforce  the  bond. 
Now,  my  Lords,  what  I  understand  from  that  conversa- 
tion is  exactly  the  contrary,  that  she  did  not  agree, 
that  she  would  not  agree,  but  made  excuses  for  not  agree- 
ii^  to  give  up  the  bond.  She  made  excuses  for  not 
giving  up  the  bond.  She  said,  **  She  wanted  to  keep  it ; 
that  it  would  be  necessary  for  her  to  have  it,  because 
toother  person,  at  that  time  a.  bankrupt,  was  liable." 
But  she  repeatedly,  when  asked  to  give  it  up,  says,  "  No; 
I  will  never  enforce  it;"  but  being  pressed  to  give  up  the 
bond,  she  added,  "  No ;  I  will  be  trusted.  I  will  not  give 
you  up  the  bond."  What  is  the  meaning  of  that?  It  is 
this:  "  I  will  retain  my  legal  right,  and  I  will  make  you  rely 
upon  my  honour."  That  is  what  she  means.  I  must  say, 
after  this,  to  enforce  it,  is  a  breach  of  honour  as  strong  as 
one  can  well  imagine.  About  that  I  have  no  doubt.  But 
the  question  is  not  whether  Mrs.  Jorden  has  forfeited  her 
honour,  but  whether  she  is  now  enforcing  something 
which  she  did  not  always  assert  she  had  a  right,  and 
would  retain  her  right,  to  enforce ;  and  when  she  said  to 
Mrs.  Monty  J  "  I  will  give  you  my  word  of  honour  I  will 
never  enforce  it,  but  I  will  not  give  it  up ; "  whether  she 
did  not  mean  by  that,  "  I  vnll  keep  the  bond,  because  I  will 
keep  my  legal  right"  That  this  was  the  understanding 
of  the  parties  is  perfectly  manifest  from  subsequent  nego- 
tiations with  Mr.  Money  to  which  he  speaks,  because  if 
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the  parties  had  understood  this  to  be  an  engagement  upon 
her  part  positively  that  she  would  not  enforce  it,  what 
is  the  meaning  of  Mr.  Money  afterwards  stipulating,  tliat 
if  she  will  then  agree  not  to  enforce  it,  he  will  agree  never 
to  disturb  the  Midnapore  settlement  ?  The  conduct  of  the 
parties  seems  to  me  to  show  clearly  that  that  was  the 
understanding  of  all  of  them.  I  have  no  doubt  she  made 
them  the  promise  in  honour,  but  that  she  made  this  dis- 
tinction :  '^  It  shall  be  in  honour  only,  or  binding  in  honour 
only,  but  that  the  bond,  or  that  which  constitutes  the  legal 
right,  I  will  retain." 

That  is  made,  I  think,  still  more  manifest  by  what  takes 
place  after  the  marriage.  Mr.  Money  says  in  his  evidence, 
that  he  communicated  this  fact  in  express  terms,  that  it 
was  agreed  by  and  between,  and  so  on ;  that  he  comma- 
nicated  that  to  young  Mr.  Money,  his  son,  previously  to 
the  marriage.  Now  let  us  see  what  happened.  The  mar- 
riage of  Mr.  Money  took  place  in  1845.  After  that  mar- 
riage, occurred  the  marriage  between  Miss  MarneU  and  Mr. 
Jordeuj  and  I  cannot  but  think  that  in  all  probability  this 
question  never  would  have  arisen  if  that  lady  had  remained 
single.  Let  us  see  what  Mr.  Dalstonj  the  solicitor,  states. 
You  must  bear  in  mind,  if  Mr.  Money  is  correct  in  his 
evidence,  that  it  was  a  contract ;  it  was  one  of  the  details 
and  particulars  of  which  young  Mr.  Money y  the  intended 
bridegroom,  who  aft;erwards  marries,  was  perfectly  apprised, 
because  he  told  him  of  it  immediately  afterwards.  But 
what  took  place  between  him  and  Mr.  Dalston  ?  [His 
Lordship  here  went  through  Mr.  DaUtm^s  evidence  as  to 
an  interview  between  him  and  Mr.  W.  Money,  at  the 
chambers  of  the  latter,  and  then  said:] — It  seems  to  me 
that  "^hat  Mr.  Money  then  stated  is  utterly  irreconcileabie 
with  the  notion  that  that  gentleman  knew  that  previously 
to  the  marrie^e,  and  in  consideration  of  the  marriage,  a  valid 
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contract  had  been  made,  whereby  the  Midfupore  property 
bad  become  irrevocably  the  property  of  Mrs.  Jordeuy  and 
the  bondy  so  to  say,  u'revocably  his  property.  It  appears 
to  me  that  the  statements  are  very  difficult,  if  not  impos^ 
able,  to  be  reconciled  the  one  with  the  other. 

I  may  further  remark  (and  this  is  rather  reverting  back 
to  another  part  of  the  case,  which  I  think  it  is  necessary 
to  allude  to,  but  which  I  foi^ot  to  do  before),  that  Mrs. 
JardeH  did  not  understand  that  the  bond  had  been  given 
np,  is,  I  think,  perfectly  plain  from  this:  that  after  her 
brother's  death,  she  complained  tliat  George  Money  had  not 
renewed  to  her  the  offer  he  had  made  to  her  brother.  Per- 
haps it  is  unnecessary  to  refer  to  that ;  it  breaks  the  thread 
of  what  I  am  saying,  and  which  are  the  concluding  re^ 
marks  I  have  to  make  upon  this  case. 

It  appears  to  me,  upon  the  grounds  I  have  stated,  first, 

that  there  is  nothing  within  the  meaning  of  the  authorities 

or  of  principles  to  make  this  a  representation  by  which 

Mr.  and  Mrs.  Jorden  are  to  be  bound.     I  think  further, 

that  the  second  ground,  and  that  on  which  the  Lords  Jus* 

tices  wholly  or  mainly  proceeded,  namely,  the  existence 

of  a  valid  contract  as  to  the  Midnapore  property,  has  not 

been  made  out  by  evidence  upon  which  your  Lordships  can 

safely  act,  and  consequently,  that  there  has  been  nothing 

established  which  impeaches  the  right  of  Mrs.  Jorden^  as 

the  representative   of  Richard  Marnelly  to  enforce  this 

bond.    I  repeat  that  I  do  believe  that  she  often  and  often 

told  this  young  man  that  she  would  leave  him  all  her 

property,  and  that  she  would  never  enforce  this  bond; 

that  I  beUeve  she  said  this  over  and  over  again,  knowing 

that  it  would  come  to  his  ears,  but  that  that  was  all  that 

was  said  either  expressly  or  impliedly,  and  said  with  the 

qoahfication,  "  I  will  not  give  up  my  right  to  the  bond ; 

you  must  trust  to  my  honour."    That  is  the  way  in  which 
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JoRDBN  that  being  so,  however  discreditable  or  dishonourable  it 
Money.  ^^Y  ^^>  having  so  spoken,  to  recede  from  it,  it  appears 
to  me  that  that  is  a  gromid  upon  which  your  Lord- 
ships cannot  safely  act,  and  that  consequently  there  was 
no  valid  foundation  for  this  bill,  which  I  think,  therefore, 
ought  to  have  been  dismissed. 

Lord  Brovgham  : 

My  Lords,  this  case  has  given  me,  as  I  believe  it  has  the 
rest  of  your  Lordships,  no  small  anxiety  in  the  course  of 
the  argument,  and  subsequently,  in  considering  its  details 
before  coming  to  a  decision,  for  there  are  a  great  many 
fects,  and  a  very  considerable  number  of  matters  not  easily 
reconcileable  one  with  the  other,  and  no  little  obscurity 
hanging  over  parts  of  the  case,  even  after  all  attempts  shall 
be  made  to  reconcile  and  to  explain  the  darker  passages. 
But  there  is  also  another  circumstance  which  has  given  me 
very  considerable  anxiety,  and  that  is  the  manner  in  which 
it  was  disposed  of  in  flie  Court  below.  For,  first,  we  have 
the  judgment  of  a  most  learned  and  able  judge,  the  Master 
of  the  Rolh ;  then  an  appeal  from  that  decree  to  the  Court 
of  Appeal  in  Chancery ;  and  then  the  two  learned  judges, 
the  Lords  Justices,  differing  upon  the  subject ;  so  that,  in 
reality,  there  cannot  so  much  be  said  to  have  been  a  deci- 
sion of  the  Coiui:  of  Appeal,  from  which  this  case  comes 
to  your  Lordships,  as  that  in  consequence  of  the  difference 
of  opinion  between  the  learned  judges,  before  whom  the 
decree  of  the  Master  of  the  Soils  was  brought  by  appeal 
there  could  be  no  decision,  and  that  therefore,  of  necessity, 
the  decree  of  the  Master  of  the  Rolls  stood. 

If  I  found,  upon  examining  the  reasons  of  that  learned 
and  ihost  able  judge,  for  whom  I  entertain  the  greatest 
respect,  that  upon  the  question  of  fact  that  learned  judge 
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entertained  one  clear  opinion,  and  that  by  the  Lords  Justices        1854. 
differing,  it  was  sanctioned  by  the  concurrence  of  one  of       Jobdsn 
those  learned  judges,  I  should  certainly  feel  slow  to  disturb       Monst. 
that  judgment  when  brought  before  your  Lordships  by 
appeal. 

Bat  upon  examining  the  decree  of  the  Master  of  the 
jBo&,and  the  reasons  which  he  gaVe,  I  do  not  find  that  he 
proceeds  upon  the  same  ground  as  that  upon  which  Lord 
Justice  Knight  Bruce  proceeded,  when  he  differed  firom  my 
noble  and  learned  Friend ;  and  I  do  not  find  that  there  was 
that  difference  of  opinion  upon  the  matters  of  fact  in  the 
case  between  the  learned  Master  of  the  Rolls  and  my  noble 
and  learned  Friend,  one  of  the  Lords  Justices,  in  the  Court 
of  Appeal  below.  The  Master  of  the  Rolls  proceeded 
upon  the  ground  of  there  having  been  such  a  misrepre- 
sentation by  Louisa  Mamellj  afterwards  Mrs.  Jorden,  as 
brought  the  case  within  the  authorities  which  have  been 
referred  to,  beginning  with  Gale  v.  Lindo,  and  followed  by 
Heville  V.  WUkinsony  and  Montefiori  v.  Montefiori.  I 
entirely  agree  with  my  noble  and  learned  Friend  that  this  is 
not  a  case  of  thatkind.  For  example,  in  Gale  v.  Lindo  (/) 
the  ground  is  stated  to  have  been  a  misrepresentation 
of  a  material  fact,  giving  rise  to  what  had  taken  place. 
The  Lord  Chancellor  (who  must  have  been  Lord  Jeffreys 
at  that  time,  October  1687),  said  ''  That  which  was  once 
a  fraud  will  always  be  a  fitiud  ;"  and  so  acted  upon  that 
priociple  on  the   ground  of  preventing   or  frustrating  a 

In  like  manner  take  the  case  of  Montefiori  v.  MontC' 

fori  («).    There  a  man  had  stated  that  he  owed  his  brother 

asmn  of  money  upon  the  balance  of  partnership  accounts, 

and  gave  a  note  for  that  amount  to  be  shown  to  the  friends 

of  the  lady  whom  he  was  about  to  marry,  upon  which  a 

(0  1  VeriL  476.  (u)  1  Sir  W.  BL363. 
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marriage  took  place  shortly  afterwards,  and  so  forth.  The 
rule  for  the  attachment  was  discharged  upon  the  ground  of 
misrepresentation  of  a  factf  and  Lord  Mansfield  said,  '^  The 
law  is,  that  where,  upon  proposals  of  marriage,  third  per- 
sons represent  anything  material  in  a  light  different  from 
the  truth,  even  though  it  be  by  collusion  with  the  husband, 
they  shall  be  bound  to  make  good  the  thing  in  the  manner 
in  which  they  represented  it." 

So  in  Neville  v.  Wilkimon  (t?),  the  Plaintiff  had  stated 
his  apprehension  that  the  disclosure  of  the  whole  truth  as 
to  his  debts  would  prevent  his  marriage,  and  he  induced 
the  Defendant,  in  making  out  a  list  of  his  debts,  to  omit 
from  that  list  the  amount  which  was  due  to  himself.  He 
was  after  the  marriage,  on  a  bill  filed  for  the  purpose, 
restrained  by  injunction  from  proceeding  to  recover  the 
amount  upon  the  ground  of  his  own  representation.  And 
Lord  Eldofiy  in  speaking  of  that  case,  in  the  case  of  the 
Vattxhall  Bridge  Company  v.  Lord  Spencer  (to),  says  he 
remembers  arguing  the  case  of  Neville  v.  WilkiTtsonhetore 
Lord  Thurlow;  but  Lord  Thurlow  thought  that  the 
Defendant,  '^  having  made  a  representation,  a  court  of 
equity  must  hold  him  to  it,  and  that  although  the  Plaintiff 
W9sj)articep8  criminis" 

In  all  those  cases,  therefore,  there  was  a  misrepresenta- 
tion of  the  fects.  And  the  learned  Master  of  the  Rolls 
appears  to  consider  that  in  this  case  there  was  a  similar 
misrepresentation.  In  my  opinion,  there  was  a  misrepre- 
sentation by  Louisa  Mamell  of  an  intention  as  to  her  will, 
and  a  promise  was  made  by  her;  but  of  misrepresentation 
of  fact  there  was  none.  She  simply  stated  what  was  her 
intention ;  she  did  not  misrepresent  her  intention ;  and  I 
have  ho  manner  of  doubt  that,  at  the  time  she  made  that 
statement,    she  had  the  intention  which  it  is  stated  she 

(»)  1  Bro.  C.  C.  543.  (w)  IJac.  64 ;  2  Mad.  356. 
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professed,    of  never  putting    William  Bailey  Money  in        1854. 
trouble,  by  proceeding  upon  the  bond.  iTorden 

Then,  taking  the  evidence  before  us,  and  not  merely  Monet 
relying  upon  the  answer,  but  taking  the  evidence  of  the 
witnesses,  particularly  that  of  Mrs.  Money,  the  mother, 
as  to  what  took  place  between  her  and  Mrs.  JordeUj  and 
coapting  that  even  with  what  took  place  afterwards  between 
Mrs.  Jarden  and  Mr.  Money  himself,  the  iather,  I  certainly 
Inve,  after  very  considerable  doubt  upon  some  parts  of  the 
case,  but  aft;er  fully  viewing  the  whole  particulars,  and 
examining  those  statements  and  those  depositions,  come  to 
the  conclusion  by  which  my  noble  and  learned  Friend 
abides,  the  conclusion  to  which  he  arrived  in  the  Coiui: 
below,  that  there  was  not  an  abandonment  of  the  debt, 
by  Mrs.  Jorden ;  not  only  that  there  was  not  an  abandon- 
ment of  it,  but  that  there  was  rather  a  refusal  of  abandon- 
ment, when  you  come  to  examine  in  what  sense,  and  with 
wbat  intent  the  word  ^' abandonment"  has  been  used. 
And  here  I  will  only  step  aside  for  one  moment,  to  bear 
my  testimony  to  the  truth  of  what  my  noble  and  learned 
Friend  has  represented  with  respect  to  himself.  I  have  not 
known  any  judge  here  less  obstinately  wedded  to  his  own 
(^xnion,  or  more  disposed  to  re-consider  the  grounds  of  his 
own  opinion,  when  that  opinion  has  been  appealed  from, 
tban  my  noble  and  learned  Friend.  I  have  known  other 
judges  also  show  the  same  laudable  candour  when  sitting 
in  a  Court  of  Appeal.  I  have  known  Lord  Lyndhursty  on 
more  than  one  occasion,  when  his  judgment  was  brought 
bere  upon  an  appeal,  at  once  admit  that  he  had  erred  in 
the  Court  below,  and  join  in  reversing  the  judgment  which 
be  had  there  pronounced.  Upon  other  occasions,  especially 
on  one  very  remarkable  occasion,  I  mean  the  case  of  A  ttwood 
V.  Small  (x\  where  he  had  given  an  elaborate  judgment 

{x)  6  CI.  &  Fin.  232. 
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1864.  In  the  Court  below,  when  sitting  as  Lord  Chief  Baron  in 
JoRDEW  the  Court  of  Exchequer,  I  have  known  him  adhere  (as 
Monet  ^^  noble  and  learned  Friend  has  here  to-day),  upon  a  re- 
consideration and  fuller  argument  at  this  bar  of  the  whole 
case,  to  the  opinion  he  had  already  given,  and  support  that 
opinion  by  most  able  and  elaborate  reasons,  to  induce 
your  Lordships  to  join  him  in  affirming  the  decision  of  the 
Court  below.  In  that  case,  I  had  the  misfortune  to  differ 
from  my  noble  and  learned  Friend,  and  I  stated  to  your 
Lordships  the  grounds  of  that  difference,  the  result  of 
which  was  certainly  a  reversal  of  that  decree  by  your 
Lordships.  I  state  that  for  the  purpose  of  shovdng  that 
it  by  no  means  follows,  when  there  is  an  appeal  from  the 
Court  below,  and  the  same  judge  sits  here  upon  appeal 
from  his  own  judgment,  that  there  is  very  little  doubt  what 
will  be  the  result,  though  at  times  such  an  opinion  may 
have  been  entertained.  Upon  hearing  a  case  more  fiiUy 
argued,  as  it  generally  is  in  a  Court  of  AppeiJ,  a  learned 
judge  may  differ  from  the  opinion  he  originally  held,  or  he 
may  abide  by  that  opinion,  and  in  either  case  he  is  bound 
conscientiously,  in  the  discharge  of  his  duty,  to  state  his 
opinion  as  well  when  he  adheres  to  and  abides  by  his  former 
opinion,  as  when  he  alters  it  and  agrees  with  the  reversal. 
It  is  important  to  consider  a  very  material  part  of  this 
case,  which  consists  of  the  depositions  of  Pulcherie  Money, 
as  to  the  conversation  which  she  had  with  Miss  Marnell 
upon  the  subject  of  the  bond* — [His  Lordship  here  read 
it.]  Now  I  beg  to  say  that  I  give  entire  credit  to  that 
very  respectable  lady's  deposition,  as  I  do  indeed  to  almost 
all  the  depositions  here.  The  question  is  rather  one  as  to 
accuracy  of  recollection  than  anything  else.  Mrs.  Money , 
in  effect,  says,  "  Trust  me  with  the  bond,  instead  of  keeping 
it  yourself."  But  Miss  Marnell  answers,  "  No,  I  will  be 
trusted;"  and  she  refuses  to  give  it  up.     Each  says,  "  Trust 
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me;'"  and  the  question  is  which  is  to  be  trusted  with  the 
boad.  That  is  to  say,  there  is  to  be  no  abandonment  of 
the  cbim  at  law ;  there  is  to  be  no  giving  up  of  the  right 
to  sae  upon  the  bond,  but  Miss  MarneU  says,  '^  Trust  me ; 
joa  may  depend  upon  it  I  willnot  sue  upon  it,  but  give  it 
ap  I  w31  not ;  you  shall  not  be  trusted  with  it,  but  I  will 
iK>t  enforce  it.''  She  would  keep  the  bond  in  her  own 
hands ;  she  would  retain  the  right ;  she  would  not  abandon 
the  right ;  she  is  asked  to  abandon  the  right,  and  she  says 
she  wiQ  not.  Ipdeed,  what  happened  afterwards  shows  that 
she  sdll  considered  herself  tp  possess  the  legal  right  Mrs. 
Mouy  herself,  speaking  pf  what  occurred  after  the  brother's 
death,  says,  '^  she  complained  to  me  that  the  said  George 
IfoMydid  not  make  the  same  offer  to  her;  and  she  added 
that  it  ** '  was  ui^enerous  in  him  not  to  have  done  so,  but 
that  the  reason  for  his  abstaining  must  be  that  he  well 
knew  that  she  was  incapable,  out  of  love  to  William 
(meaning  the  Plaintiff)  and  gratitude  to  himself,  (the  said 
George  Money)  to  enforce  the  bond '." 

I  come  now  to  the  next  transaction  between  Mr.  Money 
and  Mrs.  Jorden  respecting  the  Midnapore  property. 
First,  I  must  observe  that  there  is  some  difficulty  in  under- 
standing the  whole  account  of  the  Midnapore  property, 
from  the  way  in  which  possession  was  kept.  Mr.  Money" ^ 
account  is,  certainly,  that  he  had  made  it  over  as  a  free 
gift  to  Mrs.  Jorden^  but  if  you  look  at  the  dates,  this  story 
is  not  very  intelligible  ;  it  appears  that  he  cannot  exactly 
ten  the  date  of  the  conveyance  giving  it  up,  but  it  is  clear 
it  was  early  in  January  1832.  And  yet  if  you  look  at 
Mr.  Money*^  depositions,  as  well  as  at  that  of  Mr.  Lowey 
his  agent,  he  appears  to  have  kept  possession  of  it  till  1 838. 
The  nuun  question,  howevei^,  is  with  respect  to  what 
Mr.  Money  maintains  took  place  between  him  and  Mrs. 
Jordenj  upon  the  abandonment,  as  he  said,  of  the  bond 
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1854.  and  the  right  to  sue  upon  the  bond,  in  consideration  of  his 
JoRDJEN  giving  up  the  Midnapcre  property,  and  the  intention  of 
MoHET.  settling  it  upon  the  marriage  of  his  son.  And  upon  that 
I  must  say  that  I  ^ree  with  my  noble  and  learned  Friend, 
that  you  have  here  the  answer  distinctly  and  clearly 
denying  that  transaction,  and  you  have  only  the  evidence 
of  Mr.  Money  affirming  it. 

Now,  before  coming  to  say  a  word  upon  that,  I  wish 
again,  upon  the  subject  of  the  abandonment,  in  addition 
to  what  my  noble  and  learned  Friend  has  s^d  in  respect  of 
the  use  of  the  word  ''  abandonment  '^  by  Mrs.  Jordenj  to 
remark  that  according  to  the  evidence  of  Mrs.  Money  and 
her  husband,  I  think  it  perfectly  reasonable  to  conclude 
that  she  does  not  intend  then  to  say,  that  the  debt  was  gone 
and  abandoned.  Other  witnesses  carry  the  matter  no 
farther ;  they  only  show  the  declaration  of  an  intention  not 
to  enforce  the  bond,  an  intention,  no  doubt,  at  that  time 
sincerely  entertained.  [His  \Lordship  here  referred  to  the 
evidence  of  several  of  the  witnesses.]  All  the  evidence 
shows  that  when  asked  to  make  a  complete  abandonment 
by  giving  up  the  bond,  she  said,  "  No,  she  would  do  no 
such  thing ;  her  honour  was  enough,  but  she  would  retain 
her  power  over  it." 

MTith  respect  *to  what  took  place  between  her  and 
Mr.  Money,  in  the  first  place,  I  must  observe  that  that 
must  have  taken  place  probably  a  year  after  the  conver- 
sation between  Mrs.  Money  and  Mrs.  Jorden.  Now  if  there 
had  been  a  complete  abandonment,  and  if  Mr.  Money  and 
his  family  considered  it  in  that  light,  and  considered  that 
she  had  given  it  up,  and  that  there  was  an  end  of  it,  1 
think  it  is  not  very  consistent  witli  that  view  of  it  that 
that  should  have  taken  place  respecting  the  JUidnapore 
property  to  which  he  deposes,  and  which  forms  the  most 
important  part  of  the  case ;  for  it  is  quite  clear  tliat  lie 
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could  not  have  considered  that  the  debt  was  abandoned  at 
that  time/  nearly  a  year  after  the  conversation  with  Mrs. 
Mamty^  which  was  in  Jtdy  and  August  1844 ;  the  marriage 
taking  place  in  Augtist  or  September  1845,  and  the  con- 
Tersation  respecting  the  Midnapore  property  with  Mr. 
Mauey  occurring  immediately  preceding  that  marriage. 

My  noble  and  learned  Friend  has  justly  observed  that  the 
rale  isy  that  if  a  distinct  denial  is  given  in  the  answer,  that 
denial  shall  not  be  countervailed  by  the  testimony  of  a 
single  witness ;  and  Lord  Eldon,  in  a  case  which  has  been 
referred  to,  of  Evaiu  v.  Bicknell  (y),  lays  that  down;  adding, 
"  Unless  a  circumstance  attaching  credit  to  the  assertion 
counterbalances  the  credit  of  the  denial ;"  that  is  to  say, 
that  there  must  be  some  circumstance  clear  and  undenied, 
some  bet  in  the  cause,  if  I  may  so  say,  which  casts  die 
balance  against  the  denial,  and  therefore  defeats  the  effects 
of  the  answer. 

I  do  not  think  that  a  reference  to  the  analogy  of  a 

prosecution  for  perjury  can  be  said  to  be  quite  wide  of  the 

mark  here,  although  I  must  admit  that  that  would  be 

sufficient  to   support  an  all^ation  against  a  denial  in 

an  answer  which  might  not  be  suiEcient  to  support  an 

indictment  in  a  criminal  proceeding  f^ainst  a  party  alleged 

to  have  committed  perjury.    Nevertheless  we  shall  derive 

some  advantage,  I  think,  in  the  consideration  of  this  question, 

from  observing,  what  is  the  rule,  and  what  is  the  course  of 

proceeding  upon  the  subject  of  perjury.    Where  there  is 

perjury  assigned,  it  is  not  sufficient,  in  support  of  that 

assignment,  to  produce  the  evidence  of  one  witness,  because 

there  it  is  said  you  have  only  oath  against  oath  (z) ;  and  some 

judges  have  gone  so  far,  (the  late  Lord  TenterdeUj  almost 

to  the  end  of  his  judicial  life),  as  to  hold  not  only  that 

(l)  6  Ves.  174. 

W  ?tr Parker,  C.  J.,  Ihg.Y,  Muic^^  10  Mod.  192.  194. 
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there  must  be  enough  to  cast  the  balance,  but  that  there 
must  be  a  second  witness  to  support  the  testimony  of  the 
first  against  the  oath  of  the  Defendant  (a).    That  has  been 
relaxed,  undoubtedly,  and  is  no  longer  the  course  of  criminal 
law  procedure  in  this  country.    It  does  not  require  a  second 
witness  in  order  to  support  an  assignment  of  perjury;  but 
it  has  been  held,  that  the  testimony  of  a  single  vdtness, 
however  clear  and  •  however  much  entitled  to  credit,  was 
not  sufficient  to  countervail  the  oath  of  the  Defendant,  .and 
to  support  the  assignment  of  perjury  against  him,  unless 
that  testimony  could  be  **  supported  by  circumstantial  evi- 
dence of  the  strongest  kind  "  (£).     These  are  the  words  of 
the  learned  judge  in  the  case,  and  I  quite  agree  with  him. 
One  circumstance  in  the  case  of  the  Respondent  has 
been  relied  upon  in  the  very  able  argument  of  Mr.  Roundell 
Palmer,  which  I  take  it  to  be  quite  clear  would  not  apply 
in  the  case  I  have  put,  namely,  that  in  some  other  matters 
there  is  discredit  thrown  upon  the  statements  in  the  answer. 
I  do  not  exactly  agree  with  those  who  hold  that  those 
circumstances  do  throw  discredit  upon  the  swearing  in 
an  answer  such  as  this.      It  is  said,  tliat  Mrs.  Jorden 
denies  in  the  answer  having  stated  that  she  had  very  great 
affection  for  William  Money,  ''  having  the  deepest  affection 
for  him,"  and  having  treated  him  as  a  mother  would  treat 
her  child.    When  we  look  at  the  answer,  it  really  does  not 
appear  that  she  denies  having  had  great  affection  for  him; 
she  only  denies  it  in  quantum,  in  degree.     [His  Lordship 


(a)  3  Stark.  Ev.,  tit.  *<  Perjury,  859,  n.  (q)  :    "  It  has  been  so 
held,  ut  audivi,  by  Lord  TenterdenJ' 

(b)  Champn^a  Case,  2  Lew.  C.  C.  258.  by  Mr.  Justice  Coleridge, 
<<  One  witnesB  in  perjury  is  not  sufficient,  unless  supported  by  cir- 
cumstantial evidence  of  the  strongest  kind.  Indeed,  Lord  Tenterdm 
was  of  opinion  that  two  witnesses  were  necessary  to  a  conviction."  See 
R.  V.  Mayhew,  6  Car.  &  P.  315,  and  the  note  there;  and  see  Eeg.  v* 
fVhemland,  8  Car.  &  P.  238,  and  Re^.  v.  Husihes,  I  Car.  &  Kir.  519. 
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examined  the  evidence  on  this  point.]  All  that  seems  to 
be  only  a  kind  of  saving,  perhaps,  of  her  own  pride,  and 
sometimes  possibly  a  want  of  due  reserve  and  due  caution 
in  stating  an  expression,  I  will  not  say  of  her  opinion, 
bat  of  her  sentiments.  But  all  this  does  not  go,  in  my 
tpprehension,  either  to  discredit  her  in  point  of  veracity, 
or  even  to  discredit  her  in  point  of  accurate  recollection 
of  those  matters  of  fact,  which,  like  the  alleged  transaction 
between  her  and  Mr.  Money  respecting  the  Midnapore 
coQTeyance,  are  transactions  and  matters  of  fact  upon  which 
it  is  perfectly  clear  she  had  a  most  distinct  recollection. 

I  think  that  the  conclusion  at  which  I  have  arrived,  is 
supported  by  those  circumstances  to  which  my  noble  and 
leamed  Friend  adverted  at  the  close  of  his  address  to  your 
Lordships.  I  do  not  think  that  it  is  possible  to  read  the 
eridence  of  Mr.  Dabton^  and  to  examine  what  took  place 
▼ith  respect  to  his  dealings  with  his  clients,  without 
coming  to  the  conclusion  that  there  had  been  no  abandon- 
ment upon  her  part,  and  that  he  did  not  at  that  time  act  as 
if  there  ever  had  been  such.  I  consider  that  it  is  inconsistent 
with  the  case  made  for  the  Plaintiff  below  (the  Respondent 
hoe),  and  that  it  goes  but  to  support  the  allegations  made 
npon  the  part  of  the  Appellant,  and  the  allegations,  or 
rather  the  denials,  contained  in  the  answer. 

Upon  the  whole,  therefore,  I  am  of  opinion,  after  very 
great  consideration  of  the  facts,  that  the  decree  of  the 
Master  of  the  Bolls  cannot  be  sustained. 
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Lord  St.  Leonards : 

My  Lords,  it  is  my  misfortune  on  this  occasion  to  differ 
from  both  my  noble  and  learaed  Friends.  I  differ  from 
them  upon  the  facts,  as  well  as  upon  the  law  applicable  to 
those  facts ;  but  I  think  my  noble  and  leamed  Friend  on  the 
Woolsack  stands  in  need  of  no  apology  for  maintaining 

VOL.  V.  Q 
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the  opinion  which  he  gave  in  the  Court  below.  I  quite 
agree  in  what  has  fallen  from  my  noble  and  learned  Friend 
opposite,  that  nobody  can  be  more  open  than  my  noble  and 
learned  Friend  on  the  Woolsack  is,  upon  points  which  come 
for  consideration  before  this  House,  upon  which  he  has 
already  given  an  opinion  in  the  Court  below,  to  re-consider 
his  decision. 

I  shall  be  under  the  necessity  of  troubling  your  Lordships 
in  rather  minute  detail  with  the  facts  of  this  case,  in  order 
to  justify  the  view  which  I  take  of  them,  before  I  state 
what  I  consider  to  be  the  law  as  applicable  to  the  case. 
Whilst  in  IndiOy  George  Money  conveyed  the  ASdnapore 
property  to  Louisa  Mamellj  for,  as  stated  in  the  deed, 
10,000  rupees,  the  price  which  he  had  previously  paid  for 
it;  a  receipt  for  the  consideration  was  indorsed  on  the  deed 
and  signed  by  George  Moneys  but  not  a  shilling  was  paid. 
Money  J  therefore,  had  a  lien  on  the  estate  for  about  7,000 
rupees,  allowing  for  the  1,200  rupees  and  interest ;  or  if  the 
conveyance  was  really  voluntary,  he  might  have  defeated  it 
by  a  will  or  settlement  for  valuable  consideration.  Let 
us  now  inquire  what,  in  point  of  law,  was  the  operation  of 
that,  in  order  that  we  may  know  how  Miss  Mamell  and 
Mr.  Money  stood  towards  each  other  in  relation  to  the 
property  at  that  period.  That  conveyance  was  either  partly 
for  a  valuable  consideration,  or  it  was  simply  voluntary.  If 
it  was  simply  voluntary,  then  though  Mr.  Money  could  not 
directly  have  put  an  end  to  it  for  his  own  benefit,  yet  he 
eould  (because  the  statute  of  Elizabeth  enables  him  to  do 
so)  have  put  an  end  to  it  indirectly.  For  example,  he 
might  have  settled  it  for  a  valuable  consideration  on  his 
son's  marriage,  or  he  might  have  sold  it  to  a  third  person, 
and  put  the  money  into  his  pocket ;  and  in  either  of  these 
ways  he  would  have  defeated  the  title  of  Miss  Mamell, 
But  supposing  that  is  not  the  true  view  of  the  case,  then 
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there  is  another,  which  is  clearly  the  only  other  view  that 
can  be  taken  o£  it,  namely,  that  it  is  to  be  treated  according 
to  the  riew  which  Miss  MarneU  herself  never  could  be 
heard  by  any  statement  of  hers  to  deny,  as  a  positive 
conveyance  for  10,000  rupees,  and  that  the  sum  of  1,200 
mpees^  with  interest  upon  that  sum,  was  actually  paid  or 
allowed  in  consideration  of  the  10,000,  leaving  the  difference 
as  the  balance.  Then  the  law  is  perfectly  clear  that  Mr. 
Mcmty  had  a  lien  upon  that  estate  as  against  Miss  MarneU 
for  the  sum  of  7,000  or  8,000  rupees,  and  that  was  a  debt 
which  he  might  at  any  time  have  enforced  against  the 
estate,  whenever  he  thought  proper  to  do  so. 

Under  those  circumstances,  there  is  abundant  proof  of 
kindness,  which  I  dare  say  was  very  weO  returned  by  very 
sabstantial  friendship  and  very  kind  acts,  on  the  part  of 
Mr.  Mimey  towards  Miss  Mamett  and  her  brother,  during 
their  residence  in  India.  The  brother,  Richard  Mamelly 
&s  and  the  parties  come  back  at  different  periods  to  this 
coanftry.  The  friendship  appears  to  have  been  renewed 
after  their  return  to  this  country ;  and  CharUs  Jdarttell 
having  money,  the  transaction  giving  rise  to  this  bond 
takes  place. 

The  transaction  in  which  William  Money  became 
mvolved  whilst  his  father  was  in  Spain  was  a  highly 
improper  one  on  the  part  of  Charles  MarneU,  who  took  a 
bond  payable  in  two  months  from  this  youth,  a  lieutenant 
in  a  maiyKwg  regiment,  without  a  shilling  beyond  his  pay, 
and  also  a  warrant  of  attorney,  upon  which  judgment  was 
entered  up.  George  Money  was  desirous  to  compromise 
the  daim,  and  offered  to  pay  400  /.,  and  vras  pressed  to  do 
80  bj  his  son,  but  this  offer  was  rejected.  During  Charles 
MantdTs  life,  Louisa  expressed  herself  in  strong  terms 
against  the  transaction,  and  she  said  to  Oeorge  Money y  at 
Ckarlts  MamelTs  bedside,  just  before  his  death,  that  if 

q2 
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1854.  Ckarks  had  left  her  his  property,  William  should  never 
JoKDEN  pay  one  fiulhing  of  that  bond  :  it  was  a  most  unjust  trans- 
MoKfiT.  action  on  the  part  of  Charles.  The  next  day,  29th 
January  1843,  Charlex  Mamell  died,  and  'Louisa  was  his 
legatee ;  and  on  the  night  of  his  death,  after  referring  to 
the  above  conversation  at  his  death-bed,  she  went  with  her 
servant  to  the  room  where  the  body  was  lying  to  search  for 
the  bond.  She  wrote  a  letter  to  William^  desiring  his 
presence  at  the  funeral,  and  told  her  servant  that  she  had 
set  Willys  heart  at  rest  about  the  bond;  and  when  he 
arrived,  she  told  him  that  she  had  found  the  bond  (she  had 
a  copy  of  it),  and  he  was  safe,  and  he  kissed  and  thanked 
her.  About  this  time  she  declared  to  those  about  her  that 
she.  had  abandoned  the  debt,  and  that  1Ft//tatn  should  never 
pay  a  farthing.  A  few  days  after  Charles  MamelFs  death 
she  applied  to  Mavningj  her  attorney,  to  give  her  up  the 
bond,  as  she  wished  to  give  it  up  to  the  '^  dear  boy,"  as  she 
had  abandoned  the  debt  Manning  evaded  the  request  by 
saying  that  something  might  be  got  from  Hooper^  the  co- 
obligor.  Six  months  afterwards  she  renewed  her  applica- 
tion on  the  same  grounds,  but  was  again  put  off  by 
Manning.  She  still  declared  that  she  had  abandoned  the 
debt.  A  few  days  after  her  first  interview  she  proved  her 
brother's  will,  but  wholly  omitted  the  bond  from  her 
account  of  assets,  and  when,  as  late  as  August  1845,  she 
made  an  affidavit  on  payment  of  increased  duty,  she  did 
not  supply  the  omission.  Her  acts  and  declarations  were 
consistent  up  to  this  period. 

On  the  9th  March,  1843,  Manning  ^  Dalston  wrote 
to  Oeorge  Money  that  the  terms  proposed  in  Charles 
MamelTs  lifetime  would  be  accepted  by  Miss  Mamelly 
and  claiming  the  400  /.  from  him.  George  Money,  on  the 
next  day,  wrote  an  answer  that  his  offer  had  been  rejected, 
and  he  declined  to  renew  it    This  has  been  much  relied 
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upon  as  evidence  that  the  debt  was  not  abandoned ;  but  1854. 
the  application  was  to  the  father,  who  was  not  bound,  and  JoRosif 
not  to  the  son,  who  was.  There  is  a  letter  of  the  son  to  Monev 
Miss  Mameli,  on  the  11th  of  Marchy  in  which  he  tells  her 
That  had  passed  between  him  and  his  father  about  the  at- 
torneys letter,  as  a  matter  in  which  he  had  no  concern,  and 
in  which  he  thanks  her  for  a  post-office  order,  (so  that  she 
niks  sending  him  some  pocket-money),  and  he  signs  himself 
"Your  loving  boy,  TFiZ/y."  She  had  repeatedly  declared 
that  she  had  adopted  him.  It  is  distinctly  proved  that  the 
application  by  the  attorney  was  made  without  her  know- 
ledge, and  that  she  disapproved  of  it,  although  upon  one 
occasion  she  said  it  was  ungenerous  in  George  Money  not 
to  renew  his  offer,  but  that  he  well  knew  that  the  bond 
would  never  be  enforced  against  his  son.  Upon  two  occa- 
wm  she  burned  some  papers,  and  said  that  it  was  the 
bond:  no  doubt  upon  one  occasion  she  burned  the  copy 
in  her  possession.  She  told  Dab  ton,  in  reply  to  a  question, 
what  she  intended  to  do  about  the  bond,  that  the  debt  was 
abandoned  altogether.  All  this  time  William  intended, 
when  of  ability,  to  pay  Miss  Marnell  300/.,  which  he  con- 
sidered his  full  share  of  the  original  liability,  but  which 
&he  said  she  never  would  receive. 

At  length,  in  1844,  William  entered  into  an  engagement 
to  many,  which  he  commimicated  to  her  by  a  letter,  signed, 
as  usual,  "  Your  loving  boy,  Willy."  She  stated  to  ber 
maid,  to  whom  she  had  often  spoken  on  the  subject,  as  slie 
constantly  did  to  her  other  servants,  that  she  had  forgiven 
WilUam  his  debt,  and  that  he  was  about  to  be  married  to 
a  rich  lady.  She  had,  previously  to  the  marriage,  conver- 
sations with  George  Money  and  with  his  wife,  and  also  with 
G,  Henry  Money,  a  brother]  of  the  Plaintiff,  and  all  prove 
her  declarations  of  abandonment  of  the  debt  Some  of  the 
ttpressions  have  been  much  commented  upon,  but  they 
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1864.  are  consistent  with  her  previous  declarations,  and  no  step 
JoRDsv  had  been  taken  to  follow  up  the  demand  by  the  attorneys, 
MoNBT.  ^^  George  Money ^  in  1843.  These  declarations  were 
communicated  to  Lady  Poore,  and  she  swears  that  William 
did  marry  on  the  faith  of  the  abandbnment  of  the  debt, 
and  that  it  was  upon  the  faith  of  that  abandonment  she 
consented  to  the  first  life-interest  in  the  property  of  her 
daughter  being  settled  upon  WiUiam ;  and  she  would  not 
haye  permitted  such  settlement  to  be  executed  if  she  had 
not  confided  in  such  abandonment  It  appears  that  Lady 
Poore  released  her  own  life-interest  in  part  of  the  settled 
funds«  After  the  marriage,  Louisa  Mamell  lived  near  to 
the  young  people,  and  continued  to  state  to  several  wit- 
nesses that  she  had  abandoned  the  debt 

We  shall  presently  see  what  the  I^al  effect  is ;  but,  as  a 
matter  of  hcij  I  state  to  your  Lordships,  without  the  possi- 
bility of  any  man  disputing  it,  that  the  marriage  took 
place,  and  that  the  young  lady's  property  was  settled  upon 
this  gentleman  for  his  life  upon  the  faith  of  the  representa- 
tions which  were  made  by  Louisa  Mamett,  that  she  never 
would  call  for  that  bond.  What  was  the  consequence,  if 
she.  Miss  MameU,  reserved  the  right  to  exercise  the  power 
to  call  for  the  money,  and  did  exercise  it?  Why,  that 
Miss  Marnell  would  find  the  property  of  this  young  lady 
ready  to  be  taken  in  execution,  as  well  as  the  person  of 
this  young  man,  which  was  taken  in  execution  (after  all  her 
pretended  affection,  throwing  him  into  jail) ;  she  would  find 
this  young  lady's  property  ready  at  her  hands  to  pay  her 
tlie  debt  which  she  had  so  often  declared  she  had  aban- 
doned ;  which  property,  if  she  had  not  so  declared,  would 
never  have  been  subject  to  be  taken  in  execution  for  that 
debt  For  of  course  Lady  Poare  would  have  taken  care 
not  to  give  the  young  man  a  life-interest  in  it,  and  the 
property  would  have  been  secured  without  the  power  of 
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anticipatioii  for  the  separate  use  of  the  young  lady  herself,        ^^- 
which  would  not  have  left  Miss  Mamell  die  opportunity  of      Jordbm 
destroying   the  settlement,  and   depriving  these   young       Monby. 
peojde  of  the  only  fond  they  had  to  subsist  upon,  namely, 
the  property  of  the  wife.     After  all  her  representations, 
dedaratioDS,  and  protestations  over  die  death-bed  of  her 
brother,  4o  those  who  came  in  contact  with  her,  thatshe  had 
ibandoned  the  bond,  she  suddenly,  upon  the  fact  of  herself 
haTing  married,  called  upon  the  Plaintiff  to  pay  it    Your 
LonUiips  see  she  does  marry  at  rather  an  advanced  period 
of  life,  and  then  she  carries  this  bond  as  a  marriage  portion 
to  her  husband,  and  her  husband  prosecutes  the  claim  upon 
this  bond,  which  was  a  debt  relinquished,  and  gone,  and 
abandoned,  and,  in  feet,  in  the  view  of  a  Court  of  Equity, 
18 1  apprehend,  beyond  all  power  of  dispute,  ^ven  up. 

If  these  facts  are  established,  I  consider  that  they  raise 
an  equity  which  is  not  to  be  resisted,  according  to  the 
ndes  of  equity,  as  I  understand  them. 

Let  us  now  see  what  took  place  with  r^ard  to  the 
Midmapare  property. — [His  Lordship  went  ftdly  through 
(he  evidence.] — It  is  perfectly  clear  as  anything  ever  was, 
diat  if  he  had  setded  that  property  on  his  son,  one  of  two 
results  would  have  followed,  that  is,  that  lie  either  would 
have  been  able  to  set  aside  the  conveyance  of  the  Mtdna^ 
foft  property,  or  he  would  have  been  entided  to  come 
against  that  estate  for  the  7,000  or  8,000  rupees,  the 
remainder  of  the  debt,  with  interest;  so  that  there  was  a 
real  tangible  interest  in  the  iather  which  remained  in  him, 
and  which  he  could  deal  with,  li^ad  she  not  relinquished 
the  bond,  and  said,  ^  Do  not  let  there  be  any  trouble  of 
this  sort ;  I  do  not  mean  to  eifforce  it"  He  says,  that 
they  came  to  an  agreement  upon  the  matter.  It  is  now 
argued  that  that,  if  anything,  was  a  contract ;  but  I  will  not 
so  treat  it,  and  I  am  not  arguing  that  your  Lordships  are 
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1854.  driven  to  treat  it  as  a  contract  in  the  proper  sense  of  the 
JoRDEN  word.  It  is,  however,  a  representation  by  one  party  of  an 
intention  to  do  an  act  which  he  refrains  from  doing  in 
consideration  of  another  party  giving  up  a  right  to  some- 
thing else,  and  refraining  from  doing  another  act;  and 
I  will  show  your  Lordships  tliat  that  is  perfectly  good  in 
law,  and  can  be  enforced  without  any  legal  contract  at  all. 
Observe,  that  I  use  that  only  as  a  part  of  the  res  gesta. 
I  have  shown  to  your  Lordships,  that  the  father  had  the 
actual  power  in  his  hands  over  Midnapore^  either  to  the 
whole  extent  of  the  estate,  or  unquestionably  to  the  extent 
of  the  lien  upon  it,  for  the  7,000  or  8>000  rupees,  and  the 
interest ;  so  that  he  had  something  to  give  up,  independent 
of  affection  and  kindness,  in  consideration  for  the  some- 
thing which  she  had  to  give  up.  He  says,  **  I  will  not 
enforce  the  right  against  you,  which  I  know  I  have,  if 
you  will  not  enforce  your  right  against  my  son."  That  is 
a  representation  which  your  Lordships  will  presently  see 
the  effect  of  in  point  of  law ;  but  it  is  a  representation  that 
does  not  depend  upon  contract;  it  is  not  buying  and  selling, 
but  dealing  in  representation  between  parties,  a  part  of 
the  res  gesta  of  the  case  up  to  the  time  of  the  marriage. 
I  need  not  say  that  if  you  believe  that  fact,  if  yoii  believe 
that  there  was  such  a  representation,  and  that  the  father 
said,  '^  If  you  will  not  come  against  my  son  for  this  debt, 
I  will  not  impugn  your  title  to  the  Midnapore  property,'' 
no  lawyer  would  deny  that  it  would  clearly  be  a  perfectly 
valid  transaction  binding  in  a  court  of  equity,  and  which 
might  be  enforced  in  a  court  of  equity,  if  not  of  law. 

But  then  it  is  said  that  this  is  not  legally  proved, 
because  we  have  only  one  witness  asserting  it,  and  it  is 
denied  in  the  answer.  Upon  that,  I  beg  leave  to  say,  that  I 
come  to  a  different  conclusion.  The  rule  is,  no  doubt,  per- 
fectly clear,  that  you  cannot  receive  tlie  evidence  of  a  single 
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vtitness  against  the  answer  of  the  Defendant;  and  here^no 
doabt,  we  have  the  very  clear  and  distinct  evidence  of  Mr. 
George  Maneymet  by  the  solemn  denial  of  Mrs.  Jarden 
on  her  oath  in  the  answer.  So  far  the  case  seems  to  fidl 
within  the  rule.  But  then  the  rule  holds  good  only  where 
there  are  no  circumstances  which  go  to  corroborate  the 
witness  as  against  the  answer ;  if  there  are  any,  the  evi- 
dence of  the  witness  does  bear  a  weight  which  the  answer 
does  not,  and  you  are  entitled  to  use  the  evidence  against 
the  answer. 

Are  there  any  such  circumstances  here  ?  In  the  first 
place,  was  or  was  not  the  father  in  a  situation  in  which  he 
could  validly  convey,  if  he  had  pleased,  a  portion,  if  not 
the  whole,  of  the  Midnapore  property  to  his  son  ?  Is  that 
the&ctor  not?  Is  it  the  law  or  not?  I  have  already 
told  your  Lordships  that  I  believe  it  is,  and  I  believe  that 
my  noble  and  learned  Friends  do  not  dispute  that  he  had 
the  right  either  to  the  whole  extent  of  the  10,000  rupees, 
or  a  very  large  portion  of  that  sum.  Supposing,  therefore, 
that  he  had  that  right,  and  that  he  never  exercised  it, 
and  that  he  was  most  anxious  to  have  the  marriage  of 
his  8on  effected,  and  that  it  was  ilecessary  to  the  perfec- 
tion of  the  marriage  settlement  that  he  should  be  dis- 
charged from  the  debt  under  the  bond ;  and  that  this  lady,* 
to  whom  he  had  shown  so  much  kindness,  had  always 
declared  that  she  had  abandoned  the  debt;  I  ask  your 
Lordships,  whether  those  are  not  circumstances  in  the 
eridence  to  which  you  are  bound  to  look,  which  do  weigh 
(they  weigh  in  my  mind  with  the  strongest  possible  force), 
against  the  answer  of  this  lady,  and  which,  therefore,  give 
to  the  evidence  of  the  single  witness,  corroborated  as  it 
is  by  all  these  circumstances,  a  strength  that  does  enable 
yon,  and  ought  to  enable  you,  to  come  to  a  decision,  that 
this  fiict  is  proved  as  against  the  answer  ? 
But,  independently  of  that,  there  is  a  very  great  diffi- 
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culty  connected  with  the  answer  in  other  respects.  I 
should  be  exceedingly  sorry  to  say  a  word  which  could 
reflect  upon  this  lady,  who  may  have  been  very  much 
misled  in  what  she  did.  She  is  an  excitable  person ;  all 
affection  at  one  time,  and  all  desire  to  have  the  money  at 
another  time ;  but  I  desire  not  to  reflect  upon  her  testimony. 
Her  answer  has  been  drawn  up  by  the  attorney  from  in- 
structions, but  no  one  can  read  this  evidence  and  this 
answer,  as  I  haye  done,  or  take  the  same  pains  with  it 
that  I  haye  taken,  without  arriving  at  the  conviction,  that 
the  answer  is  not  an  answer  to  the  facts,  according  to 
those  facts  as  they  existed. 

My  noUe  and  learned  Friend  has  relied  upon  her  answer 
as  to  Midnapore  as  a  test  of  her  veracity,  but  the  truth  is, 
that  with  respect  to  Midnapore,  there  was  no  dispute  about 
it;  but  I  do  not  consider  it  at  all  a  just  test  of  her  accu- 
racy to  take  her  answer  as  to  Midfiapore,  for  this  reason : 
I  do  not  find  it  anywhere  stated  in  the  answer,  that  she  had 
paid  any  portion  of  the  purchase-money  of  10,000  rupees. 
She  evades  making  such  a  statement  in  every  sentaice. 
She  says  it  is  expressed  to  be  paid,  but  she  takes  care 
never  to  pledge  her  oath  to  the  question,  whether  it  was 
paid  or  not.  We  know  it  was  not  paid.  Why  did  not 
she  say  what  the  real  fact  was?  She  knew  that  she  had 
never  paid  a  shillii^,  and  yet  in  page  afler  page,  just  as 
you  come  to  the  point  where  you  expect  her  to  tell  you 
whether  it  was  paid  or  not,  she  takes  care  to  evade  it 
Then,  my  Lords,  if  her  evidence  is  to  go  upon  her  answer, 
I  contrast  it,  as  Mr.  Roundell  Palmer  did  with  great  force, 
with  the  evidence  of  the  other  witnesses  upon  the  difierent 
facts ;  and  I  am  compelled  to  say  that  a  state  of  circum- 
stances is  proved  by  a  crowd  of  witnesses,  being  witnesses 
of  truth,  which,  beyond  all  doubt,  is  utterly  inconsistent 
with  the  answer.  But  then,  if  the  answer  is  to  stand  as 
against «  particular  witness,  or  a  particular  fact,  which  is 
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one  out  of  twenty,  what  is  to  prevent  me  from  trying  the 
worth  of  the  answer  as  r^ards  nineteen  other  questions? 
I  have  a  right  to  apply  that  test  Suppose  that  this  ques^ 
tiOQ  was  now  being  tried  at  law ;  suppose  that  under 
the  new  Law  of  Evidence,  framed  with  great  care  by  my 
noble  and  learned  Friend,  the  parties  themselves  were 
examined,  if  in  nineteen  out  of  twenty  questions  she  had 
denied  a  number  of  fSeusts,  every  one  of  which  had  been 
proved  by  witnesses  to  your  satisfaction,  what  credit 
would  you  give  to  her  answer  to  the  twentietli  question, 
when  a  disinterested  witness  came  forward  and  swore 
like  the  rest  to  something  contrary  to  what  she  had  said  ? 
I  phoe,  therefore,  great  reliance  in  this  case  on  this  circum- 
slBDce,  that  her  general  testimony  in  her  answer  is  directly 
at  variance,  as  I  can  show  it  to  be,  with  the  facts,  as 
dearly  proved  in  the  case.  Indeed,  this  has  already  been 
done,  and  it  would  be  wasting  your  Lordships'  time  to  go 
diroogfa  it  again.  I  could  show  again,  if  it  were  neces- 
sary, that  her  testimony  is  not  a  true  and  correct  state- 
ment of  the  facts,  but  that  it  is  contradicted  by  a  great 
many  witnesses  in  this  case.  Therefore  without  any  con* 
test  as  to  the  evidence,  we  may  assume  that  there  was  an 
undertaking  by  the  one  party  not  to  pursue  the  right  as 
against  Midnapare,  which  was  met  by  an  undertaking 
by  the  other  not  to  pursue  the  right  upon  the  bond.  That 
is  a  very  important  circumstance,  but  it  is  not  a  necessary 
eiitmnstance,  for  the  marriage  of  ff^liam  was  itself  a 
sufficient  consideration.  If,  without  having  a  shilling  of 
interest  in  Midnapore^  if  Midnapare  had  never  existed, 
she  had  said,  previous  to  the  marriage,  intending  the  par- 
ties to  believe  her,  and  to  act  upon  that  belief,  "  I  will 
never  enforce  this  bond,"  I  apprehend  the  law  to  be  that 
she  never  could  enforce  it  afterwards. 
As  soon  as  her  ovm  marriage  had  taken  place,  she  and 
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her  husband  set  about  endeavouring  to  enforce  the  bond. 
Now  there  is  some  evidence  to  which  I  must  call  your 
Lordships'  attention,  as  very  great  stress  is  laid  upon  it,  a 
stress  I  cannot  persuade  myself  it  is  entitled  to.  It  is  the 
evidence  of  Mr.  Dahton,  the  attorney,  which  has  been 
already  referred  to.  It  arose  in  this  way,  that  they  (Mr. 
Dahton  and  Mrs.  Jorden\  meaning,  as  I  understand,  to 
revive  the  judgment,  they  were  anxious  to  see  whether 
William  Money  would  allow  it  to  be  revived,  and  he  pro- 
posed to  have  a  meeting,  and  Mr.  Dahton  met  WiUiam 
Money  at  his  chambers,  where  a  statement  was  made  to 
him.  Mr.  Dalston  tells  you  that  he  knew  nothing  of  the 
facts  stated  by  Mr.  Money,  He  knew  nothing  of  the  &cts ! 
Why,  he  had  travelled  through  the  case  from  the  beginning 
to  the  end.  He  was  the  attorney  who  witnessed  the  bond ; 
he  was  the  attorney  who  was  to  manage  the  delicate  trans- 
action, or  rather  the  indelicate  transaction,  with  regard  to 
Mr.  Hooper ;  he  was  so  according  to  the  paper.  I  should 
be  very  sorry  to  misrepresent  him.  The  words  of  the 
paper  are,  ^  If  Hooper  refuses  to  give  a  new  security, 
Mamell  will  follow  Dalston^s  judgment  as  to  whether  it 
will  be  more  advisable  at  that  time  to  destroy  Hoopers 
certificate,  by  the  documents  proving  his  gambling,  or  to 
wait  till  the  death  of  his  father  before  pressing  him."  I  do 
not  say  at  all  that  that  fixes  Mr.  Dahton ;  I  um  only  saying 
tliat  the  parties  were  looking  to  him  throughout,  and  it 
shows  that  they  considered  that  he  would  give  them  advice 
whether  they  were  to  take  the  course  so  improperly  sug- 
gested in  that  paper ;  but  what  I  do  say  is  this,  that  Mr. 
Dahton,  from  the  beginning  to  the  end  of  this  transaction, 
was  the  attorney ;  that  he  cannot  separate  himself  from 
Mr«  Manning ;  that  the  application  on  the  former  occasion 
when  George  Money  refused  to  pay,  and  stated  the  reason 
why  he  refused  to  pay,  was  signed  '^  Manning  Sf  Dahton," 
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and  therefore,  if  there  could  be  any  ground  for  the  one 
separating  himself  from  the  other,  they  did  not  separate 
themselves,  for  those  letters  were  written  in  the  name  of 
the  firm.  And  I  say  that  when  it  is  proved  by  all,  beyond 
the  power  of  dispute,  that  Louisa  Mamellvrent  to  Manning 
if  Dalsion,  and  saw  Manning  on  two  different  occasions, 
separated  from  each  other  by  the  distance  of  six  months' 
time,  and  demanded  from  him,  as  for  as  she  could,  the  bond 
which  he  ought  to  have  delivered  up  to  her»  and  which,  if 
he  had  delivered  up  as  he  ought  to  have  done,  and.  was 
bound  to  do,  it  would  have  been  destroyed,  and  there 
would  have  been  no  litigation  in  this  case ;  and  when  he 
advised  her  to  put  it  off,  saying,  "  We  may  yet  recover 
something  from  Hooper  ;*'  and  when,  by  and  by,  he  writes 
the  letter  to  which  I  have  referred,  which  was  written  with- 
out her  concurrence,  which  is  not  attempted  to  be  proved 
to  have  been  by  her  direction,  and  which  she  disclaimed  to 
the  witnesses  (although  at  one  time  she  said  it  was  a  shabby 
thing  of  George  Monef/,  the  father,  not  to  pay  her  the 
400/.),  I  say  that  the  whole  of  this  proves  that  Mr. 
DaUtonf  in  point  of  ktw,  must  be  considered  as  knowing 
ererjrthing  which  had  taken  place  in  regard  to  this  bond, 
from  the  time  that  he  signed  it  as  a  witness,  down  to  the 
moment  when  the  conversation  took  place  at  the  chambers 
with  William  Money,  as  soon  as  this  lady  was  married,  two 
or  three  years  afterwards. 

Not  meaning  to  make  any  imputation  at  all  upom  Mr. 
Da^ston,  his  evidence  is  open  to  this  very  just  observation, 
that  when  an  attorney  goes  to  an  adverse  party  with  a  view 
to  a  compromise,  or  to  an  action,  you  must  always  look 
with  very  great  care  at  his  evidence  of  what  then  occurred. 
There  must  be  such  a  disposition  in  an  attorney  who  has 
hrought  an  action,  to  maintain  it,  that  it  is  always  vciy 
dearable  that  the  attorney  should  abstain  as  much  as 
possible  from  talking  to  a  person  when  he  means  afterwards 
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to  swear  to  the  conversationy  and  upon  that  conversation  to 
found  a  right  which  otherwise  might  not  be  found  to  exist. 

With  theseobservations  as  to  the  weight  of  the  evidence,  I 
will  state  what  he  says. — [His  Lordship  stated  the  evidence.] 

I  confess  that  this  evidence  certainly  very  much  asto- 
nishes me ;  it  only  shows  how  frail  the  memory  of  man 
is.  Mr.  Dalstan  says,  that  is  the  first  time  that  he  ever 
heard  of  these  circumstances.  Why,  of  course  he  knew  all 
about  the  partnership  transaction,  as  it  was  called.  I  say 
that  he  knew  it,  for  this  reason,  that  in  point  of  fiict  he 
was  a  witness  to  that  bond ;  he  prepared  it,  and  the  bond 
was  in  lieu  of  the  money  which  had  been  embarked  in 
that  speculation.  And  it  is  too  mucK  to  ask  your  Lord- 
ships to  believe  that  he  could  have  prepared  that  bond  for 
the  young  man,  describing  himself,  too,  as  the  attesting 
party,  the  young  man  being  a  lieutenant  in  a  marching 
regiment,  and  having  not  a  fSeurthii^,  except  his  pay,  with- 
out inquiring  why  the  money  was  demanded,  why  a  bond 
vras  obtained  from  him  and  this  Mr.  Hooper j  and  a  judg- 
ment from  him  alone;  so  young  a  man  as  this,  just  then 
about  to  embark  in  the  Indian  service.  The  solicitor  must 
have  asked,  What  are  the  circumstances  ?  What  money  has 
been  passing?  All  must  have  been  told  to  the  solicitor; 
he  was  the  person  who  prepared  the  bond,  the  partner  of 
Manning^  and  consulted  him  on  several  occasions.  When 
Mr.  Manning  refused  to  deliver  the  bond  to  this  lady  in 
order  that  she  might  give  it  up  to  this  young  man,  refused 
twice  and  evaded  it  aflerwards,  and  then  vn*ote  a  letter 
without  her  concurrence  and  direction  in  order  to  obtain 
the  400  /.  from  the  father — an  attempt  which  did  not  suc- 
ceed— can  you  believe  that  that  must  not  have  been  com- 
municated to  Mr.  Da/ston  f  And  even  if  it  had  not  been 
communicated  to  Mr.  Dalslon^  the  letters  coming  from 
**  Manning  8f  Dahton "  were  in  law  binding  on  them  as 
a  partnership  firm,  and  neither  of  them  can  withdraw  from 
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either  to  the  one  or  to  the  other.  Well,  then,  I  say  I  do  not       Jordkn 

mean  to  press  upon  this  gentleman  the  imputation  that  his       _  ^* 

Teracity  is  to  be  impeached.     I  have  no  doubt  that  he 

meant  to  speak  the  truth,  but  he  has  foi^otteh  all  about  it. 

But  if  his  partner,  Mr.  Manning ^  had  been  examined,  or  if 

he  had  gone  to  the  meeting,  he  would  haye  been  perfectly 

acquainted  with  the  matter,  and  therefore  if  Dabton  had 

inqaired  of  his  partner  before  he  went  to  this  meeting, 

he  himself  would  have  known  all  that  he  was  bound  to 

know. 

Bat  that  conyersation,  which  appears  to  me  to  be  per- 
fectly consistent  with  the  case  of  the  Plaintiff,  is  thought 
to  bear  against  him.  It  is  said,  that  if  it  had  been  sup- 
posed that  there  had  been  an  agreement  with  Mr.  Oeorge 
ifoMy,  the  answer  of  the  young  man  would  have  been, 
^  Why,  you  have  already  given  it  up."  I  think  his  an* 
swer  was  a  true  one ;  but  I  think  it  shows  to  your  Lord- 
ships that  Midfiapore  was  only  one  of  the  circumstances  to 
occasion  the  abandonment  of  the  bond ;  that  she  gave  it 
np  independently  of  Midnapare ;  but  she  did  more  than 
that;  she  gave  it  up  for  the  considemtion  oi  Midnapore^ 
though  she  had  given  it  up  before  Midnapore  was  men- 
tioned. The  whole  result  of  this  evidence  is  not  to  be 
airived  at  simply  by  weighing  syllable  by  syllable  and 
looking  at  sentences ;  but  let  anybody,  after  looking  at  all 
the  evidence  to  which  I  have  called  your  attention,  just 
say,  as  a  jury,  aye  or  no,  was  there  a  clear  explicit  aban- 
donment by  this  lady  of  this  bond  of  1,200  /.?  If  tliat 
question  was  submitted  to  a  jury,  I  am  myself  confident 
that  the  result  would  be,  that  any  jury  to  whom  this  ques- 
tion was  put  would  deliver  a  verdict  in  favour  of  tlie 
Plaintiff. 

Having  so  far  drawn  your  Lordships'  attention  to  Uie 
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facts  of  the  case,  I  ask  what. is  the  effect  of  all  this?  I 
think  I  have  shown  your  Lordships,  from  the  eyidence 
and  from  the  facts,  that  the  debt  was  abandoned,  as  far  as 
it  could  be  abandoned,  both  from  affection  and  from  the 
circumstances  connected  with  the  two  families,  for  a  valid 
consideration,  namely,  the  intended  marriage ;  and  for  a 
further  valuable  consideration  (if  that  were  necessary), 
namely,  the  abandonment  of,  or  the  non-execution  of,  the 
right  to  defeat  the  gift  of  the  Midnapore  property.  Then, 
what  is  the  effect  of  that  in  point  of  law  ?  As  I  understand 
the  way  in  which  it  is  put  by  my  noble  and  learned  Friend 
on  the  Woolsack,  it  is  this,  and  I  am  trying  to  see  whether 
my  view  of  it  can  be  considered  as  in  any  way  an  answer 
to  it.  My  noble  and  learned  Friend  has  made  use  of  a  form 
of  expression  that  the  whole  question  here  turns  on  this, 
that  in  point  of  law,  in  order  to  avail  yourself  of  any  state- 
ment in  a  case  like  the  present,  it  must  be  a  misrepresent- 
ation o'f  the  facts,  and  not  a  declaration  of  what  you  in- 
tend to  do  or  intend  to  omit  to  do.  It  is  my  misfortune 
not  to  agree  in  that  view  of  the  matter.  I  do  not  consider 
that  that  can  be  the  case,  -  I  think  it  is  utterly  immaterial 
whether  it  is  a  misrepresentation  of  fact,  as  it  actually 
existed,  or  a  misrepresentation  of  an  intention  to  do,  or  to 
abstain  from  doing,  an  act  which  would  lead  to  the  damage 
of  the  party  whom  you  thereby  induced  to  deal  in  marriage 
or  in  purchase,  or  in  anything  of  that  sort,  upon  the  faith 
of  that  representation.  It  is  admitted  that  if  she  had  said, 
''  I  have  cancelled  the  bond,  or  have  destroyed  it,  or  burnt 
it,"  and  she  had  not  done  so,  then  the  Plaintiff  must  neces- 
sarily have  succeeded  in  a  court  of  equity ;  but  it  is  said 
that  if  she  states  ''  I  have  got  the  bond,  but  you  may  safely 
rely  upon  it  that  I  never  intend  to  use  it,"  that  is  not  a  mis- 
representation of  a  fact,  but  only  the  declaration  of  an 
intention. 
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What  is  the  principle  upon  which  the  cases  have  pro* 
ceeded  ?  The  principle  is  simply  this,  that  you  shall  not 
be  allowed,  either  in  a  court  of  equity  or  in  a  court  of  law, 
to  misrepresent  the  state  of  circumstances  in  which  pro- 
perty exists,  so  as  to  deceive  parties  and  induce  them  to 
relj  upon  your  statement,  and  to  deal  with  matters  of  the 
utmost  importance ;  for  example,  as  in  this  case,  with  a 
marriage  settlement,  or  in  the  purchase  of  property,  which 
is  a  rery  common  case.  If,  therefore,  I  either  say  that 
I  have  abandoned  a  security,  or  that  I  never  will  enforce 
that  security,  and  a  third  party  is  induced  to  enter  into 
marriage  upon  the  faith  of  that  statement,  although  it  may 
hare  been  unwise  (as  in  this  case  it  was)  that  the  party 
did  not  insist  upon  a  release  in  order  to  make  the  thing  quite 
regidar  and  right,  yet  surely  it  is  not  meant  to  be  argued, 
^itisnot,  I  think,  arguable, — that  that  man  can  afterwards 
eDforce  that  right  after  an  act  has  been  done  upon  the 
faith  of  that  declaration ;  an  act  which  cannot  be  undone 
te  to  the  party  whom  he  has  induced  so  to  act  The 
whole  current  of  authorities  is  the  other  way. 

Take  it  even  on  the  Midnapore  property,  and  let  us  see 
W  it  stands.  George  Money  says,  **  You  have  got  a  bond 
against  my  son ;  it  may  at  this  moment  not  be  binding,  but 
Ik  is  about  to  be  married;  now  therefore  come  to  a  deter- 
nunation,  for  the  settlement  will  depend  upon  your  deter- 
""nation.  I  have  a  right  to  affect  your  title,  or  to  load 
your  title  to  Midnapore  with  a  heavy  liability,  and  I  can 
do  that  in  fevour  of  my  son.  I  will  not  enforce  my  right 
if  you  choose  not  to  enforce  yours ;  that  is  agreed  to,  and 
that  is  a  mutual  promise."  Can  either  party  retire  from 
that  promise  ? 

Now,  take  the  case  which  was  decided  a  century  and 
a  half  ago,  and  has  been  several  times  decided  since,  and 
is  not  disputed  in  law,  namely,  where  a  man  makes  bis 
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will  and  gives  to  a  devisee  all  his  property ;  he  then  tells 
the  devisee  that  he  is  about  to  alter  hb  will  because  he 
wants  to  give  legacies  to  other  persons,  and  the  devisee 
says  to  him  (there  being  nothing  in  writing),  **  If  you  will 
abstain  from  revoking  your  will,  I  promise  you  that  the 
legacies  shall  be  paid  ;*  and  the  man  abstains  from  revoking 
his  will.  It  is  perfectly  settled  law,  that  in  such  a  case 
the  devisee  having  made  the  promise  is  bound  by  it.  Yet 
that  is  not  a  misrepresentation  of  a  &ct ;  it  is  a  declaration 
of  an  intention  and  a  promise  to  do  a  thing  in  consequence 
of  which  a  threat  is  not  acted  on,  and  a  court  of  equity  has 
over  and  over  again  enforced  the  right  thereby  created, 
and  nobody  disputes  the  authority  to  enforce  it  Now, 
how  is  that  distinguishable  from  this  case  ?  Mr.  Money 
says, ''  If  you  will  not  enforce  that  bond,  I  will  not  enforce 
my  right;  I  will  not,  if  you  will  not ;  if  you  will,  I  will/' 
In  the  other  case,  the  testator  says,  "  If  you  will  pay  the 
legacies  which  I  wish  to  give,  there  is  no  need  of  a  codicil." 
In  either  case  it  rests  on  a  mere  promise.  The  Statute  of 
Frauds,  about  which  something  has  been  said,  does  not 
operate  as  any  bar  to  the  enforcement  of  the  right  l^  those 
who  would  have  been  legatees  of  a  testator  against  the 
man  who  became  devisee  under  the  circumstances  I  have 
stated;  and  as  a  lawyer  I  am  at  a  loss  to  distinguish  that 
case  from  this  in  point  of  principle. 

As  regards  the  authorities  upon  this  subject,  the  question 
is,  whether  I  can  find  a  case  with  the  (acts  just  the  same 
as  those  of  this  case?  My  noble  and  learned  Friend  said, 
that  the  cases  which  he  referred  to  were  cases  where  there 
Wfts  a  misrepresentation  of  a  fact,  and  that  therefore  they 
do  not  form  a  precedent  for  this  case.  But  the  question 
is,  what  is  the  principle  involved  in  these  cases  ?  Certainly 
I  should  recommend  your  Lordships  to  consider  that  prin- 
ciple as  extending  to  this  case.    Let  us  hear  how  the  prin- 
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ciple  is  put  in  the  case  of  Mantefiori  y.  MonUfiori  (c) ;  1854. 
Lord  Monoid  there  lays  down  the  principle  thus :  "  The  Jobdsr 
law  is,  that  where  upon  proposals  of  marriage  third  per-  ^  ^* 
80DS  represent  anything  material  in  a  light  different  from 
tile  tnith,  even  though  it  be  by  collusion  with  the  husband, 
they  shall  be  bound  to  make  good  the  thing  in  the  manner 
io  which  they  represented  it.  It  shall  be  as  represented  to 
be.**  And  the  other  Judges  concurred.  Now  it  may  be  said, 
9gm,  that  that  is  representing  something  in  a  light  differ- 
ent from  the  truth.  Is  it  not  different  from  the  truth  to 
Rpieaent  that  jrouhave  abandoned  a  thing;  that  you  never 
vin  attempt  to  enforce  it;  and  then  subsequently  to  come 
fcnraid  and  say  you  have  not  abandoned  it,  and  never  did ; 
od  that  you  are  going  to  enforce  the  right,  evaa  to  the 
extreme  of  throwing  into  jail  the  man  who  is' so  much  the 
object  of  your  affection  ?  I  can  no  doubt  distinguish,  in 
point  of  fiict,  the  one  case  from  the  other,  but  not  in  point  of 
principle.    The  principle  is  the  same  in  both.    She  is  asked, 

''Hate you  abandoned  it?''  (an abandonment  is  perfectly 
good  as  a  consideration  for  marriage.)  She  now  says  that 
she  had  not  abandoned  it,  and  never  did.  Then  she  for- 
aedy  stated  that  as  a  fact  which  was  a  misrepresentation, 
Ibrthat  she  said  she  had  abandoned  it,  is  a  fact  which  is 
proied  beyond  all  doubt  Therefore  if  a  misrepresentation 
of  &ct  were  necessary,  she  has  misrepresented  a  fact,  for 
<ke  stated  over  and  over  again,  not  only  that  she  intended 
toabandcm  it,  but  that  she  had  abandoned  it;  and  now  she 
^  that  she  had  not  abandoned,  and  never  said  she  had 
abandoned  it. 

Independently  of  that,  your  Lordships  are  asked  to  con- 
<ider  that  a  representation  of  an  intention  is  not  a  binding 
Id,  and  that  you  cannot  misrepresent  what  you  intend  to 
^*   But  if  you  declare  your  intention  with  reference,  for 

(e)  1  Sir  W.  Bl.  363. 
b2 
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example,  to  a  marriage^  not  to  enforce  a  given  right,  and 
the  marriage  takes  place  on  that  declaration,  I  submit  that, 
in  point  of  law,  that  is  a  binding  imdertaking. 

In  the  case  of  Neville  v.  Wilkinson  (rf).  Lord  Thurlow 
refers  to  the  language,  and  adopts,  after  some  hesitation, 
the  very  rule  of  Lord  Mansfield^  which  goes  to  the  real 
principle  of  the  case. 

There  is  a  case  in  Viner  (e)  of  this  nature.  "  The  bill 
here  was  to  have  a  lease  according  to  the  Defendant's  pro- 
mise. Plaintiff  having  laid  out  money  in  the  premises  ;  and 
the  Defendant  insists  on  the  statute,  there  being  no  agree- 
ment in  writing,  nor  any  certain  terms  agreed  upon,  and 
says  what  Plaintiff  laid  out  was  not  on  lasting  improve- 
ments, but  admits  Plaintiff  built  a  stable,  which  cost  him 
about  10  /.  It  was  proved  that  Defendant  told  the  Plaintiff 
his  word  was  as  good  as  his  bond,  and  promised  the  Plain- 
tiff a  lease  when  he  should  have  renewed  his  own  from  his 
landlord.  The  Lord  Chancellor  said  that  the  Defendant  is 
guilty  of  a  fraud,  and  ought  to  be  punished  for  it,  and  so 
decreed  a  lease  to  the  Plaintiff;  though  the  terms  were  un- 
certain, it  is  in  the  Plaintiff's  election  for  what  time  he  will 
hold  it,  and  he  doth  elect  to  hold  during  the  Defendant's 
term,  at  the  old  rent,  and  Plaintiff  to  pay  costs."  Now,  to 
be  sure  no  case  was  ever  carried  further  than  that  The 
equity  was  of  a  trifling  nature,  and  the  terms  not  clear, 
and  a  court  of  equity  never  undertakes  to  perform,  or  to 
decree,  that  which  cannot  be  ascertained ;  but  the  Defendant 
had  promised  and  agreed  to  put  the  Plaintiff  in  possession 
of  a  lease,  and  declared  that  **  his  word  was  as  good  as 
his  bond,"  and  the  Lord  Chancellor  held  that  he  was  bound 
by  this  i^eement,  in  connexion  with  the  act  done  (and 
here  the  act  is  much  stronger  than  that  which  took  place 

{d)  1  Bro.  C.  C.  543.  («)  Vin.  Ah.  Tit.  Contract  and 

Agreement)  523,  pi.  40. 


CASES  IN  THE  HOUSE  OF  LORDS. 


253 


there),  and  that  the  Statute  of  Frauds^  though  pleaded,  could 
not  operate  in  bar. 

There  is  a  case  before  Lord  Thurlow,  of  Tavmey  v. 
CroKtker  (f)^  in  which  there  was  an  agreement  drawn  up  and 
not  signed,  and  one  party  who  reAised  to  execute  the  f^ee- 
ment  swore  that  he  refused  to  sign  it  because  they  could 
oot  come  ultimately  to  terms ;  the  father  of  the  other  party 
swore  that  they  had  come  to  terms,  and  there  were  two 
writiogs  produced  of  the  man  promising,  and  the  phrase 
was,  that  "  his  word  was  as  good  as  his  bond,''  just  the 
same  as  the  words  in  the  last  case.    The  Lord  Chancellor 
Tkitrla9  there  ultimately  held  that  the  man  was  bound, 
although  he  had  not  signed  the  agreement,  and  there  were 
these  circumstances  :  there  was  oath  against  oath,  and  the 
answer;  but  the  Lord  Chancel/or  makes  this  observation: 
he  says,  **  It  has  been  argued  that  he  declined  to  sign  it. 
If  he  had  said  he  would  never  sign  it,  he  could  not  have 
been  bound ;  but  if  he  said  he  never  would  sign  it,  but 
would  make  it  as  good  as  if  he  did,  it  would  be  a  promise 
to  perform  it ;  if  he  said  he  never  would  sign  it,  because  he 
would  not  hamper  himself  by  an  agreement,  it  would  be 
too  perverse  to  be  admitted ;  but  here  I  am  of  opinion  that 
the  agreement  must  be  performed." 

There  is  another  case  of  Cookes  v.  JUascall  (ff) :  in  that 
case  it  was  an  oath  against  the  answer,  which  it  was  not 
io  the  former  case.  There  was  an  agreement  for  marriage, 
or  proposals,  and  it  appeared  that  the  proposals  seemed  to 
be  s^yproved,  because  the  father  of  the  intended  husband 
went  with  an  attorney  to  the  father  of  the  intended  wife, 
and  the  attorney  drew  an  t^eement  to  be  mutually  signed, 
but  before  it  was  ready  for  execution,  as  Mascall^  who  was' 
tlie  father  of  the  lady,  swore  positively,  they  disagreed,  and 
that  he  refused  to  proceed  and  never  signed  it.    The  son's 

(/)  3  Bro.  C.  C.  3ia  (g)  2  Vem.  200. 
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father  swore  that  the  articles  were  read  over  and  agreed  to^ 
and  that  it  was  arranged  that  they  should  meet  another  time 
to  execute  them ;  so  that  there  was  an  oath  against  the 
answer.  The  son  was  permitted  to  go  to  Matadts  house, 
and  in  December  the  daughter  was  married,  with  her 
fiither's  approbation.  In  that  case  the  agreement  was 
enforced  against  her  fiither.  Here  was  an  agreement  there- 
fore. The  parties  differed  about  whether  the  agreement 
was  ever  actually  concluded,  and  there  was  no  witness ;  bat 
as  the  fother  afterwards  received  the  intended  son-in-law, 
and  witnessed  the  marriage,  he  was  held  bound  by  these 
terms  which  he  had  never  signed,  amounting  to  a  promise 
to  make  a  settlement,  and  he  was  compelled  to  perform  it 
That  proves,  therefore,  that  the  Statute  of  Frauds  in  such 
a  case  will  have  no  operation  (A),  but  that  the  promise  to  do 
an  act,  followed  by  marriage,  which  cannot  be  undone,  is 
equivalent  to  a  binding  agreement  to  do  that  act. 

There  are  other  cases  to  the  same  effect,  but  I  wiD  just 
refer  you  to  the  case  of  Pickard  v.  Sears  (i),  where  Lord 
Denman  says,  '^  But  the  rule  of  law  is  clear  that  where 
one  by  his  words  or  conduct  wiUully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things,  and 


(A)  In  a  report  of  the  lame  oaae  in  a  previous  page  (p.  84^  it  is 
said,  that ''  The  Court  gave  the  Plaintiffs  twdvemonth's  time  to 
try  it  at  law,  whether  there  was  an  agreement  so  foted,  as  they  could 
maintdn  an  action  at  law  upon  it,  and  that  afterwards  either  nda 
might  resort  hack  to  this  Court."  This  was  in  Hilary  term  1688, 
and  the  hearing  and  decision  referred  to  in  the  text,  and  reported  at 
p.  200,  did  not  take  place  till  Hilaiy  term  1690,  so  that  there  was 
ample  time  to  try  the  action  at  law ;  hut  the  second  report  does  not 
say  whether  any  trial  had  taken  pkce,  nor  does  either  report  refer  io 
the  other ;  but  the  second  report  says,  that  the  Court  decreed  per* 
formance  **  according  to  the  writing  drawn  hy  the  attorney,"  though 
that  was  not  signed  by  the  Defendant,  as  it  was  intended  jt  should 
have  been,  nor  any  other  agreement  reduced  into  writing. 

(I)  6  Ad.  &£L  469^74. 
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induces  him  to  act  on  that  belief,  so  as  to  alter  his  own        1864* 
perious  position,  the  former  is  concluded  from  averring       JoRDtif 
•gainst  die  latter  a  different  state  of  thin^  as  existing  at       Moitit. 
the  same  time ;  and  the  Plaintiff  in  this  case  might  have 
pirted  with  his  interest  in  the  property  by  verbal  gift  or 
mkf  without  any  of  those  fcmnahties  that  throw  technical 
ohstades  in  the  way  of  legal  evidence/'    Now,  that  is  ex- 
aedy  this  case;  for  this  lady  having  represented  that  she 
bd  abandoned  the  bond  and  would  never  enforce  it  against 
tUi  gentleman,  who  thereupon  enters  into  a  marriage  treaty, 
a  settlement  following  upon  that,  it  would  be  impossible 
far  her,  consistently  with  the  princi{de  of  that  case,  after- 
wards to  say  that  she  had  not  abandoned  the  bond,  but 
tiiat  she  would  enforce  it  against  him. 

That  is  followed  by  the  case  of  Gregg  v.  WelU  (J). 
The  Chief  Justice  there  says,  referring  to  Piekard  v.  Sears, 
that  ''The  jMinciple  of  that  case  may  be  stated  even  more 
broadly  than  it  ia  there  laid  down.  A  party  who  n^ligently 
or  cnipaUy  stands  by  and  allows  another  to  contract  on  the 
Uth  and  understanding  of  a  fact  which  he  can  contradict, 
onnot  afterwards  diqmte  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  deceiving/' 
So  that,  if  this  lady  had  stood  by,  had  made  no  declara- 
tioo,  but  knowing  that  they  believed  from  the  former 
dedaration  that  that  bond  never  would  be  enforced,  and 
that,  acting  upoa  it,  they  had  madea  setdement  upon  that 
yoang  man  for  Ufe,  and  she  had  afterwards  attempted  to 
eafcfcc  the  payment  of  her  bond  as  agaanst  that  property, 
Aat  dedaration  would  be  entirely  good  aifid  perfect  as  an 
amwer  to  such  claim.  That  was  followed  by  a  similar  case 
n  the  Exchequer,  Freeman  v.  Cooke  (A). 

1  sabmit,  therefore,  to  your  Lordships,  that  in  point  of  law 
this  case  clearly  comes  within  the  scope  of  those  authorities; 

(i)  10  Ad.  &  El.  90. 07.  (k)  2  Ezch.  664. 
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1854  and  with  great  Bubinission  to  my  noble  and  learned  Friends, 
JoKDBN  with  whom  it  is  my  misfortune  to  differ,  my  apprehension 
MoNBT.  ^9  ^^  ^^^  ^^  ^^  ^^^  clearly  extends  to  this  case,  where 
the  facts  are  made  out  that  she  did  abandon  the  bond ;  that 
she  abandoned  it  for  a  pecuniary  consideration ;  that  the 
marriage  followed  upon  her  declaration,  that  the  settlement 
was  made  and  the  property  vested  in  this  gentleman  in 
consequence  of  it ;  and  that  he  never  would  have  become 
possessed  of  the  property  which  was  settled  upon  him  so 
as  to  make  it  available  for  paying  the  debt,  if  they  had  not 
trusted  to  that  declaration  of  hers,  that  the  bond  was 
abandoned.  Having  promised  that  she  would  not  enforce 
it,  she  is,  in  my  opinion,  bound  by  that  promise.  The 
Statute  of  Frauds  does  not  extend  to  this  case. 

My  Lords,  looking  at  the  whole  of  the  circumstances, 
from  the  beginning  of  the  transaction  down  to  the  time  of 
her  own  marriage,  I  should,  but  for  the  opinions  expressed 
by  my  noble  and  learned  Friends,  have  thought  it  a  dear 
case,  both  in  point  of  law  and  in  point  of  evidence.  I 
regret  that  my  noble  and  learned  Friends,  who  I  believe 
have  never  doubted  that  the  claim  is  inconsistent  with  the 
justice  of  the  case,  should  differ  with  me  upon  the  evidence 
and  on  the  law. 

Having,  for  the  reasons  I  have  stated,  come  to  the  con- 
clusion that  this  appeal  ought  to  be  dismissed  with  costs, 
I  should,  were  it  not  for  the  different  opinion  of  my  noble 
and  learned  *Friends,  have  advised  your  Lordships,  upon  the 
weight  of  evidence  as  to  the  facts  and  upon  the  rule  of  law, 
as  I  understand  it,  to  adopt  the  same  view.  As  it  is,  the 
decision  will  be  the  other  way. 

The  Lard  Chancellor, — ^The  case  will  go  back  to  the 
Court  of  Chancery,  with  a  declaration  that  the  Bill  ought 
to  have  been  dismissed  without  costs. 

Mr.  Roll  prayed  for  repayment  of  the  costs  already  paid. 
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The  Lord  Chancellor. — We  refer  it  back  to  the  Court  to 
do  what  is  right,  and  to  take  into  consideration  the  fact 
that  the  Bill  ought  to  hare  been  dismissed  without  costs. 
Lords'  Journals,  7  July  1854. 


1864. 

JOBBEK 

MoNsr. 


Stephen  J.  B.  Staitfon  and  others     -    AppelkmU. 

Susannah  Pehciyal  -        -        -        -   Respondent, 

Where  one  peiBon  entrusted  with  sums  of  money  to  invest  for  the 
benefit  of  another,  has  signed  an  agreement  admitting  an  amount 
doe  on  inveatmenta  made.  Equity  will  compel  their  transfer. 

A^  B,f  and  C.  were  committees  of  a  lunatic.  To  a  bill  filed  agunst 
the  lunatic  and  themselves,  as  committees,  they  put  in  an  answer 
stating  certain  &cts.  That  cause  went  to  issue,  and  witnesses  were 
framined.  The  lunatic  died ;  A,  and  the  wives  of  B.  and  C,  who 
wne  relatives,  obtained  letters  of  administration  to  her  estate  as 
ber  next  of  kin.  The  Plainti£P  in  the  original  suit  then  filed  a  bill 
of  revivor  against  A.y  the  two  wives,  and  their  husbands,  merely 
praying  for  a  revival  of  the  suit.  The  ordinary  order  was  made. 
The  Defendanta  to  the  bill  of  revivor  put  in  an  answer,  in  which 
they  craved  to  have  the  full  benefit  of  the  answer  to  tiie  original 
bill ;  there  was  no  replication  to  this  answer.  The  original  answer 
contained  atatementa  which  at  the  hearing  were  admitted  to  be 
read  agunst  the  Defendants :  t 

HiLD,  that  under  the  circumstances  of  this  case  these  statements 
were  properly  admitted  in  evidence. 

Where  there  is  no  replication  to  the  answer  to  a  bill  of  revivor,  is  a 
Phdntiff  bound,  if  he  relies  on  the  original  answer,  to  take  it  as 
absolutely  true  in  all  particulars? 

Ib  an  answer  by  Committees  binding  upon  the  estate  of  the  lunatic  ? 

It  is  landing  on  them  in  any  other  character. 

h  a  replication  necessary  to  an  answer  to  a  mere  bill  of  revivor? 
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This  was  an  appeal  against  a  decree  of  the  Matter  of 
the  Bolls  which  had  been  affirmed  by  Lord  Chancellor 
Truro. 

Mrs.  Percival  had,  in  October  1847,  filed  a  bill  against 
Sarah  Coney  (then  a  lunatic),  and  against  the  Appel- 
lants, S.  J,  B.  Stanton^  George  Verratt  and  Robert  Page, 
committees  of  her  estate,  charging  that  certain  stock,  to  the 
amount  of  4,000  /.  and  upwards,  was  then  standing  in  the 
name  of  Sarah  Caney,  which  said  stock  was  purchased 
with  the  money  of  the  Plaintiff.  The  allegations  of  the  bill 
were,  that  in  the  year  1805  Sarah  Caney  came  to  reside 
with  the  Plaintiff,  then  the  widow  of  Richard  Withered  and 
living  at  Wenttoorthnplaoe,  Mile  End ;  that  they  became 
very  intimate,  and  the  Plaintiff  put  great  confidence  in  her, 
and  took  her  advice  in  pecuniary  affairs,  and  fiom  time  to 
time  entrusted  her  to  invest  money  for  the  Plaintiff;  that 
in  the  year  1816  the  moneys  so  invested  by  Caney  for 
the  Plaintiff  amounted  to  1,500  Zl;  that  in  that  year  the 
Plaintiff  was  about  to  marry  one  Jamee  Percwal,  and  Caney 
advised  the  Plaintiff  that  as  she  would  bring  to  her  intended 
husband  about  300/.  a  year  in  house  property,  she  ought 
not  to  let  him  hmve  possession  of  her  invested  moneys,  hot 
to  allow  Caney  to  hold  the  same  in  trust  for  the  Plaintiff; 
that  the  Plaintiff  agreed  to  this,  and  did  so  allow  Canq  to 
hold  the  stocks  and  moneys  on  her  behalf,  and  to  receive  the 
dividaads,  and  Can^  accordingly  received  and  re-invested 
the  dividends.  In  1837  the  Plaintiff  separated  fix>m  her 
husband,  James  Percival,  and  so  remained  separated  from 
him  till  his  death.  At  the  time  of  the  separation,  the 
moneys  of  the  Plaintiff  held  in  trust  for  her  by  Caney, 
amounted  to  more  than  4,000  /.,  and  the  Bill  allied  that 
the  Plaintiff  then  requested  Caney  to  pay  her  the  dividends 
on  the  said  sum ;  that  Caney  (who  was  in  the  habit  of  going 
to  receive  the  dividends,  accompanied  by  a  Mrs.  Mary 
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DrfdeB,)  did  so,  paying  to  Plaintiff  what  she  required,  and 

relaining  the  rest  for  re-investment    The  bill  then  alleged 

that  statements  had  been  made  by  Mrs.  Dryden  to  Stanton 

(who  was  her  son)  as  to  the  fact  that  Caneif  held  laige 

suns  of  money  belonging  to  the  Plaintiff,  and  that  such 

itatements  were  made  in  the  presence  of  Job  Hammond 

lod  of  Elizabeth  J  his  wife ;  that  Mrs.  Dryden  died  in 

OcUiber  1838,  and  after  that,  Stanton  always  accompanied 

his  aunt,  Caneif^  to  receive  the  dividends,  and  paid  over 

to  the  Plaintiff  the  whole  or  part  thereof,  as  she  required, 

and  particularly  in  September  1843  he  so  paid  over  to  the 

Plaintiff  ^the  sum  of  60/.  as  part  of  the  amount  of  the 

dividends  "  then  due.    The  bill  went  on  to  allege,  that  in 

Jwfy  1845,  in  consequence  of  conversations  as  to  the 

imonnt  of  the  moneys  due  from  Caney  to  the  Plaintiff,  a 

memorandum  was  prepared  by  Stanton,  by  which  it  was 

acknowledged  that  the  debt  amounted  to  above  4,000  /., 

and  that  the  memorandum  remained  in  the  possession  of 

Staaim  ;  that  Caney  was  a  woman  of  very  penurious 

habits,  which,  for  the  purpose  of  accumulating  money,  she 

carried  to  such  excess,  that,  in  the  latter  part  of  1845, 

Stanton^  her  nephew,  procured  a  commission  of  lunacy  to 

be  issued,  under  which,  in  November  of  that  year,  she  was 

bond  and  declared  a  hmatic,  imable  to  manage  herself  and 

iieraffiurs,  and  to  have  been  so  lunatic  from  the  1st  day 

of  October  1842.    The  bill  went  on  to  allege  other  cir* 

Qunstances  to  prove  the  possession  of  this  money  by 

Gnqf  on  the  Pliuntiff's  account,  and  prayed  that  an  account 

might  be  taken  for  principal  and  interest ;  that  Coney  might 

be  declared  a  trustee  for  the  Plaintiff  for  the  amount;  and 

that  the  same  might  be  ordered  to  be  paid  to^  the  Plaintiff 

out  of  her  estate,  and  for  general  relief. 

The  Defendants  in  their  answer  denied  in  general  terms 
the  allegations  of  the  bill,  and  set  forth,  that  in  December 
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1845,  the  PlaintiflT  made  a  statement  to  them,  to  the  effect 
that  about  22  years  before,  she  being  about  to  be  married 
to  James  Percival^  transferred  2,000/.  or  more  in  Consols 
to   Mrs.    Coney,  who    afterwards  received   for  her  the 
dividends  on  the  same ;  that  search  had  since  been  made 
in  the  books  of  the  Bank  of  England,  and  that  no  trace  of 
any  such  transfer  could  be  found.    They  admitted  that 
JWrs.  Dry  den  (who  died  in  October  1838)  had  about  four 
or  five  years  before  her  death  spoken  about  the  money 
due  from  Coney  to  the  Plaintiff,  and  had  said  "  she  believed 
it  to  be  a  large  sum ;"  but  could  not  tell  the  amount,  and 
had  never  talked  of  it  after  that  time.    And  as  to  the 
giving  of  the  memorandum,  the  answer  proceeded  to  state 
the  matter  thus :  "  That  in  or  about  1839,  Stanton  met  the 
complainant  at  the  house  of  Coney,  when  much  alterca- 
tion took  place  between  the  complainant  and  Caney,  witli 
reference  to  money  matters ;  and  the  complainant  insisted 
that  Caney  owed  her  money,  but  was  unable  to  state  the 
amount;  that  Caney  at  first  denied  that  she  owed  any- 
thing, but  afterwards  named  a  sum,  and  the  complainant 
at  length  stated  that  the  amount  she  claimed  to  be  due 
was  4,300/.  Consols;  that  Stanton  was  surprised  at  the 
amount  so  claimed,  and  being  much  alarmed,  and  seeing 
nothing  to  prevent  the  complainant  fi-om  naming  what 
amount  she  pleased,  and  putting  forward  a  claim  equal 
to   the   whole   amount  of   the   property   of   Caney,  he 
thought  it  best,  on  the  spur  of  the  moment,  to  sketch  out 
a  memorandum,  with  a  view  of  limiting  the  complainant's 
claim  to  the  sum  then  stated;  and  this  he  accordingly  did, 
and  the  same  was  then  signed  by  the  complainant  and 
Caney,  and  witnessed  by  Etizaheth  Hammond,  then  an 
attendant  on  Caney  ;  which  memorandum  was  in  the  words 
and  figures  following :  *  It  is  mutually  agreed  that  there  is 
now  standing  in  the  name  of  Sarah  Corny  tlie  sum  of 
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Four  thousand  three  hundred  pounds  Consolidated  Bank 
AnnuitieSy  belonging  to  Mrs.  PercivaL  S.  S.  Percival. 
S.  Carney,  Witness,  E.  Hammond \* ''  but  that  at  that  time 
he  knew  nothing  whatever  of  the  said  debt,  except  what 
he  had  heard  from  his  mother,  Mrs.  DrydeUy  though  he 
supposed  there  was  something  due ;  that  Caney  was  not, 
it  the  time  of  signing  the  memorandum,  capable  of  under- 
standing what  she  was  about,  but  he  thought  no  harm 
could  be  done  in  getting  something  signed  on  the 
PhuntiflTs  behalf  by  S.  Coney,  more  particularly  as  in  the 
then  state  of  mind  of  Coney  he  considered  that  the  same 
could  not  be  binding  upon  her ;  and,  at  the  same  time,  he 
being  alarmed  at  the  amount  of  the  complainant's  claim, 
was  desirous  of  fixing  a  limit  thereto ;  and  with  such  views 
and  feelings  he  prepared  the  memorandum,  and  permitted 
it  to  be  signed :  he  further  admitted  that  he  afterwards 
paid  the  Plaintiff  dividends,  calculated  on  a  stock  of 
4,300/.,  but  said  he  did  so  on  his  own  responsibility. 

In  January  1848  the  Plaintiff  filed  an  amended  bill; 
more  fully  setting  forth  the  matters  previously  alleged  in 
the  original  bill,  and  adding  some  other  facts.  The 
amended  bill,  among  other  things,  alleged  a  specific 
transfer  of  a  sum  of  850  /.  Consols  on  the  16th  of  February 
1816,  by  the  Plaintiff,  to  Sarah  Caney^  to  be  held  by  her 
in  trust  for  the  Plaintiff;  it  then  corrected  the  date  of 
the  memorandum  (changing  it  from  July  1845  to  Fe» 
hmary  1839),  which  it  set  forth  in  the  same  terms  as  in  the 
Defendant's  answer,  and  then  averred  that,  at  the  time 
of  signing  the  said  memorandum,  Sarah  Caney  was  quite 
cahn  and  rational,  and  appeared  to  understand  its  purport, 
uid  to  know  well  what  she  wa&  doing.  The  amended  bill 
then  set  forth  a  demand,  in  January  1846,  of  a  copy  of 
the  memorandum,  and  a  refusal  of  Stanton's  solicitors  to 
^ish  one.     The  bill  then  prayed  that  the  Defendant 
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Coney  might  be  declared  to  be  a  trustee  for  the  Plaintiff 
of  the  8um  of  4,300  /.  Three  per  cent.  ConsolSy  and  of  the 
dividends  in  respect  thereof,  and  might  be  ordered  to 
accoont;  and  that  the  stock  might  be  ordered  to  be  trans- 
ferred or  sold,  and,  together  with  the  dividends,  paid  to 
the  Plaintiff,  and  for  further  relief. 

The  answer  to  this  amended  bill,  filed  in  June  1848, 
admitted  that  the  Defendants  now  knew  that  there  had 
been  a  transfer  of  the  850  /.  stock,  but  denied  any  other ; 
it  alleged  that  previous  and  subsequent  to  the  signing  of 
the  memorandum,  Coney  was  of  unsound  mind,  repeated 
the  statements  as  to  the  giving  of  the  memorandum,  and 
stated  that  Stanton  had  burnt  it,  ''  thinking  it  to  be  of  no 
further  use,  as  the  Master  acting  m  the  said  lunacy,  on 
being  satisfied  (as  then  q>peared  to  be  the  fact)  that  no 
sum  of  stock  was  ever  transferred  by  the  said  complainant 
to  the  Defendant,  Sarah  Caney^  considered  that  it  was 
unnecessary  to  pursue  any  further  the  inquiry  into  the 
daim  of  the  said  complainant;"  but  Stanton  ''denied  that 
he  burnt  the  same  in  order  to  conceal>  the  contents  thereof, 
or  to  prevent  the  complainant  from  enforcing  her  daim 
against  the  estate  of  Coney ;"  or  from  recovering  the  moneys 
alleged  to  have  been  entrusted,  or  the  stock  represented 
to  have  been  so  acknowledged  by  Coney  to  belong  to  the 
complainant. 

This  answer  was  replied  to,  and  the  cause  went  to  issue, 
and  witnesses  were  examined  on  both  sides. 

A  bill  of  discovery  was,  in  January  1849,  filed  by  Coney , 
through  her  committees,  Stanton,  VerraU  and  Page,  and  by 
them,  in  their  own  names  as  such,  against  Mrs.  Percival,  and 
was  answered  by  her  in  the  following  month.  Mrs.  Caifey 
died  in  June  1 849,  and  the  original  suit  abated.  A  bill 
of  revivor  was  filed  by  Mrs.  Perdval  against  Stanton,  Mrs. 
VerraU  and  Mrs.  Page,  to  whom  letters  of  administration 
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hid  been  granted,  and  likewise  agwist  Verrall  and  Page, 
who  were  joined  for  conformity.  These  Defendants,  in 
their  answer  to  the  bill  of  reyi?or,  submitted  that  for  the 
reisQos  stated  by  them  in  their  answer  to  the  original  bill 
the  Plaintiff  was  not  entitled  to  any  relief;  and  **  these 
Defendants,  further  answering,  say  they  belieye  that  the 
nid  bill  did  pray,  as  in  the  complainant's  biU  of  revivor,  in 
that  behalf  mentioned,  but  they,  these  Defendants,  for  their 
greater  certainty,  crave  leave  to  refer  to  the  said  original 
bin,  and  these  Defendants'  said  former  answer; '^  ''and 
theie  Defiendants  crave  the  same  benefits  as  are  craved  in 
tnd  by  these  Defendants'  said  former  answer  to  the  said 
complaifMmt's  said  original  and  amended  bills,  and  the 
■me  benefits  as  if  these  Defendants  had  pleaded  the 
nid  several  matters  in  the  said  former  answers  herein  in 
bir  to  the  said  complainant's  said  bill/'  No  replicatiim 
VIS  put  in  to  this  bill  of  revivor.  The  ordinary  order  to 
lerive  was  made  in  J)ecember  1849.  In  December  1848 
aod  March  1849  witnesses  were  examined  on  both  sides 
with  respect  to  the  transactions  between  the  Plaintiff  and 
Gma/f  and  with  respect  to  the  state  of  Coney's  mind. 
The  cause  came  on  for  hearing  before  Vice-Chancellor 
Kaigit  Bruce,  who,  on  the  4th  of  Jtme  1850,  made  a 
decree  granting  the  prayer  of  the  bilL  This  decree  was 
tiken  by  appeal  before  the  Lord  Chancellor  Truro.  On 
the  21st  of  t/ic/y  1862  Lord  Truro  made  an  order  dis- 
niflsiDg  the  appeal  with  costs.  Hie  present  appeal  was 
then  brought  A  motion  was  on  the  7th  of  August  1852 
made  before  Lord  Chancellor  Si.  Leonards,  that  the  exe- 
cation  of  the  order  for  the  transfer  of  the  stock  might  be 
stayed  until  after  the  hearing  of  the  appeal  in  this  House ; 
and  an  order  to  that  effect  was  made,  directions  being 
therein  given  for  the  payment  of  certain  sums  for  the 
maiatenance,  in  the  meanwhile^  of  the  Plaintiff. 


1864. 
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The  Solicitor-General  (Sir  R.  Bethell)  and  Mr. 
Steercy  for  the  Appellants : 

The  money  here  alleged  to  have  been  entrusted  by  the 
Respondent  to  Mrs .'  Coney  was  put  into  her  hands  for  the 
purpose  of  being  fraudulently  concealed  from  Mr.  Percival, 
whom  the  Respondent  was  then  about  to  marry.  A  party 
who  has  so  acted  can  have  no  equity  to  maintain  a 
demand  like  the  present.  Brachenbury  v.  Brachen- 
bury  (a),  Cecil  v.  Butcher  (6),  where  grants  of  landed 
estate  coUusively  made  to  give  a  qualification  to  kill  game 
were  not  allowed  to  be  afterwards  recalled.  So  that  even 
if  the  evidence  here  proved  that  money  to  the  amount 
claimed  had  been  deposited  with  the  lunatic,  that  money 
.could  not  be  recovered  in  this  suit.  But  the  evidence  by 
no  means  sustains  the  claim.  On  the  contrary,  it  shows 
that  the  Respondent  never  could  have  possessed  the 
money  which  she  here  claims.  No  decree  for  a  transfer 
of  stock  ought  to  have  been  made  in  this  case ;  an  order 
for  inquiry  is  the  utmost  that  ought  to  have  been  granted. 

The  answer  to  the  original  bill  was  improperly  treated 
as  containing  statements  by  which  the  Defendants  in  the 
present  suit  were  bound.  That  was  the  answer  of  a 
committee,  which  cannot  be  read  against  a  lunatic,  nor 
against  the  personal  representative  of  a  lunatic.  Leoing 
V.  Caverley  (c)  seems  to  be  opposed  to  this  argument,  but 
the  reasons  there  given  for  the  decision  render  it  a  case 
of  no  authority.  The  case  is  this :  "  'T  was  agreed  per  atr. 
that  the  answer  of  a  superannuated  Defendant  put  in  by 
guardian,  is  to  be  read  i^ainst  him,  as  an  answer  of  one 
of  full  age  put  in  in  person ;  and  a  difference  was  taken 
between  such  an  answer  and  that  of  an  in&nt  put  in  by 
guardian;  because  an  infant  improves  and  mends,  and 


(a)  2  J.  &  W.  391. 
(6)  Id.  565. 


(c)  Prec.  in  Ch.  220. 
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therefore  is  to  have  a  day^  to  show  cause  after  he  comes  of 
age;  but  the  other  grows  worse^  and  is  to  have  no  day." 
This  is  absurd.  It  is  possible  that  an  answer  of  a  com- 
mittee may  be  read  for  the  purpose  of  discovery,  but 
not  for  that  of  founding  a  decree.  Here  it  was  read  for 
the  latter  purpose.  There  is  no  case  nor  any  principle  war- 
ranting a  decree  made  on  the  admission  of  a  committee  or 
goardian  tui  litem.  In  Freeman  v.  Gradj/(d),  a  decree 
00  sudi  admission  was  expressly  reiused. 

[Lord  St.  Leonards.^Heve  the  Defendants  in  the  bill 
of  revivor  are  the  personal  representatives  of  the  lunatic ; 
they  are  also  the  persons  who,  as  committee  of  the  lunatic, 
Bttde  the  admissions  in  the  answer  to  the  original  bill. 
Can  they,  after  the  death  of  their  principal,  set  aside  their 
own  admission  ?] 

The  question,  what  is  the  character,  and  what  are  the 
r^hts  and  duties  of  a  committee  ?  has  been  fully  discussed 
in  Carew  v.  Johfistan  (e).  The  idiot  or  the  lunatic  is  like  an 
h&Dt  The  answer  of  the  guardian  ad  litem  does  not  bind 
him.  By  the  established  Chanceiy  practice,  where  no 
commission  has  issued,  a  Plaintiff  cannot  except  to  the 
mswer  of  a  Defendant,  of  unsound  mind,  put  in  by 
goaidian.  The  same  rule  applies  in  lunacy.  Shelf ord  on 
Lmiacy  (/).  No  information  as  to  the  accuracy  of  the 
statement  in  the  memorandum  can  be  obtained  from  the 
lunatic,  and  it  is  now  insisted  for  the  Appellants  that  the 
stock  there  spoken  of,  except  as  to  the  sum  of  850/.,  does  not 
exist  The  answer  to  the  original  bill  was  here,  on  a  strained 
presumption,  supposed  to  be  incorporated  into  the  answer 
to  the  bill  of  revivor.  The  words  of  the  answer  to  the  bill 
of  revivor   do    not  justify  such    a  presumption.      The 


(<Q  Sir.  £q.  Rep.  137. 
(e)  2  Sch.  &  L.  280.  292. 
(/)  P.  562, 2d  edit. ;  citing 

VOL.  V.  S 


Mtckldhtoaite  v.  Atkinson^  1  Coll. 
Ch.  Cas.  173. 
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Appellants  merely  claim  the  benefit  of  the  former  answer^ 
but  that  does  not  bind  them  by  all  the  statements  made 
in  it,  and  made  by  persons  who  did  not  represent  the 
estate  of  the  lunatic. 

If,  however,  the  Appellants  are  to  be  bound  by  the 
statements  made  in  that  answer,  which  are  against  them- 
selves, they  are  entitled  to  have  the  advantage  of  all  that 
is  there  stated  in  their  favour,  and  which  must  conse- 
quently be  treated  as  true.  The  answer  must  be  wholly 
accepted  or  wholly  rejected.  If  taken  altogether,  then  the 
answer  utterly  disproves  the  claim.  It  ought  to  have  been 
treated  in  that  manner,  Rowley  v.  Adams  (g).  It  has  been 
held  in  Kershaw  v.  Matthews  (h),  that  the  answer  of  a 
Defendant,  if  a  material  Co-defendant  has  not  also 
answered,  must  be  regarded  merely  as  an  affidavit,  and 
the  Plaintiff  may  read  affidavits  against  it.  It  was  before 
thought  that  if  a  Plaintiff  read  passages  out  of  an  answer^ 
he  made  that  answer  part  of  his  own  case,  and  could  not 
contradict  it.  Here,  however,  evidence  was  admitted  to 
contradict  parts  of  the  answer.  That  was  an  erroneous 
proceeding,  for  the  Plaintifi*  had  not  put  in  a  replication  to 
the  answer  to  the  bill  of  revivor,  and  therefore  had  not 
put  the  matter  there  contained  in  issue,  and  so  not  one  of 
these  depositions,  taken  in  the  original  suit,  ought  to  have 
been  read.  Suppose  a  bill  filed  against  an  infant,  an 
answer  put  in  by  guardian  ad  litem  making  a  variety  of 
statements ;  thereon  the  Plaintiff  and  the  guardian  enter 
into  evidence  for  and  against ;  then  the  infant  attains  his 
majority,  and  applies  to  put  in  a  new  answer,  and  to  make 
a  new  defence;  and  he  does  put  in  one,  to  which  the 
Plaintiff  does  not  reply.  If  tlie  suit  should  in  that  state 
be  brought  to  a  hearing,  the  matter  might  appear  (on  the 
bill  and  original  answer)  to  be  in  favour  of  the  Plaintiff) 

(g)  7  Bear.  386  ;  2  H.  L.  C.  725.  (A)  1  Ross.  661. 
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baton  the  bill  and  new  answer  in  favour  of  the  Defendant; 
and  if  the  Judge  at  such  hearing  permitted  the  original 
evidence  to  be  read,  he  would  be  in  error,  for  in  order  to 
receive  evidence  in  a  cause  there  must  be  a  complete  issue, 
Pawyi  V.  Mansfield  (i).  Even  at  law  the  answer  would 
not  have  been  admissible  against  the  Defendants  now  on 
the  record,  Fox  v.  Waters  (J).  Yet  it  has  been  received 
here,  although  it  is  admitted  that  but  for  words  of  refer- 
ence, wrongly  treated  as  words  of  incorporation,  the  former 
answer  is  not  to  be  looked  at,  for  that  the  answer  of  the 
administrators  is  the  only  one  properly  before  the  Court ; 
and  to  that  answer  the  Plaintiff  has  not  put  in  any  repli- 
cation. The  statements  of  Stanton  could  not  be  used  in 
the  first  suit  as  testimony  against  Mrs.  Caney,  for  she  had 
not  the  opportunity  to. cross-examine  him;  and  his  admis- 
sions as  committee  cannot  be  read  against  these  Appel- 
lants, for,  as  committee,  he  is  not  a  party  to  this  record, 
and  the  limited  nature  of  the  committee's  power  as  to 
binding  the  estate  of  the  lunatic  prevents  them  having 
effect  here«  Mtchlethwaite  v.  Atkijuton  (k)  shows  that 
for  any  .such  purpose  he  is  to  be  treated  as  a  strainer  (J). 

The  proper  remedy  here  was  at  law,  and  no  bill,  except 
&>r  discovery,  ought  to  have  been  allowed.  This  was  a 
mere  banking  account,  and  when  the  Respondent  asked  for 
her  money  and  did  not  get  it,  she  ought  to  have  proceeded 
by  action.  A  bill  will  not  lie  for  transferring  stock.  Cud 
?.  Rutter  (m). 

[Lord  St,  Leonards. — This  is  not  like  a  banking  account, 
for  that  is  a  general  deposit  of  money  to  be  repaid  on 
demand.    This  was   a  deposit  for  a  particular  purpose, 

(t)  6  Sim.  566. 

0)  12  Ad.  &  £1. 48. 

(k)  1  CoU.  Ch.  Cas.  173. 


(0  Aflto  the  power  which  the 
coQumttee  now  poweases  to  deal 


with   the  lunatic's  estate,    see 
16  &  17  Vict.   c.  70,   8.   106 
etseq, 
(«)  1  P.  Wms.  570. 
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namely,  investment^  and  the  interest  on  the  money  invested 
was  paid.  The  fund  was  impressed  with  a  trust  for  Mrs. 
PercivaL  The  case,  therefore,  does  not  resemble  Cud 
V.  Iiutter.'\  Jones  v.  Brinley  (n)  shows  that  the  receipt  of 
interest  on  stock  does  not  give  stock  the  character  of  money. 
It  is  not  admitted  by  the  Appellants  that  any  trust 
existed  here.  In  Navulshaw  v.  Brownrigg  (p)  the  Court 
acted  on  the  rule,  that  there  could  not  be  a  transfer  of  juris- 
diction effected  by  the  mere  addition  of  an  item,  namely, 
stock,  to  an  account  of  money  deposited,  and  that  rule  applies 
here.    The  claim  is  properly  the  subject  of  an  action. 

Mr.  RoundeU  Palmer  and  Mr.  Wellington  Cooper ^  for 
the  Respondent : 

The  allegation  of  a  fraudulent  purpose  in  investing  these 
funds  without  the  knowledge  of  the  intmded  husband,  is  no 
answer  to  this  claim  against  the  estate  of  Mrs.  CwMy^ 
and  the  Appellants  themselves  avow  that  they  only  seek 
not  to  get  the  bill  dismissed,  but  to  have  an  inquiry.  It  is 
admitted,  therefore,  that  the  Respondent  is  entitled  to  a 
decree  for  something.  The.  Respondent  submits  that  the 
decree  now  made  is  correct.  The  cases  as  to  the  grants 
of  property  to  give  collusive  game  qualifications,  have  no 
resemblance  to  the  present. 

[It  was  intimated  that  the  learned  Counsel  need  not 
trouble  themselves  with  this  point] 

There  is  no  valid  objection  to  receiving  in  this  suit 
against  Hie  personal  representatives  of  the  lunatic  the  answer 
of  her  committees,  the  Defendants  in  the  original  suit. 
They  are  the  same  persons,  and  this  is  a  mere  bill 
of  revivor.  If  that  cannot  be  done,  the  appointment 
of  a  committee,  and  calling  on  him  to  give  an  answer, 
is    an  absurd    formality.     A   committee  has  substantial 

(ft)  1  East,  1.  (o)  1  Sim.  N.  S.  579. 
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dominion  over  the  estate  for  the  purposes  of  the  trusty  so 
as  to  make  him  properly  a  defendant  in  a  suit  against  the 
lonaticy  which  he  conducts  under  the  orders,  and  subject 
to  the  sanction  of  the  Court  of  Chancery.  In  Owen  y. 
Dames  (p),  a  decree  for  specific  performance  of  an  agree- 
ment was  made  i^ainst  a  Defendant  who  had  become 
hmatic  since  he  entered  into  the  agreement.  That  decree 
coold  only  have  been  made  on  the  answer  of  his  committee. 
The  form  of  the  grant  to  the  committee  nearly  tallies  with 
the  form  of  letters  of  administration^  WtUiams  on  Execu- 
tors (q).  The  answer  of  a  minor  may,  after  he  comes  of 
age,  be  read  against  him.  And  in  the  case  of  a  corporation, 
a  Plaintiff  may  have  the  sanction  on  oath  of  the  persons 
administering  its  affairs,  in  addition  to  the  answer  under 
the  seal  of  the  corporation ;  and  he  may  so  because  the 
corporation  has  no  cbnscience  on  which  a  Court  of  Equity 
can  act,  in  which  respect  the  case  of  a  corporation  and  that 
of  a  lunatic  resemble  each  other.  The  answer  of  the  com- 
mittee is  therefore  admissible  as  against  the  estate  of  the 
hmatic.  It  is  not  denied  by  the  other  side,  that  if  the 
hmatic  recovered  her  mind,  she  would  be  bound  by  the 
answer  of  her  committee ;  and  if  so,  surely  the  same  answer 
may  be  read  against  her  personal  representatives  after  her 
death. 

An  iniant  may  in  some  cases  be  bound  by  the  answer 
pat  in  by  his  guardian  ad  litem,  Guernsey  v.  Rodbridge  (r), 
especially  if,  after  opportunity  given  on  his  coming  of  age, 
he  does  not  proceed  to  set  it  right,  Cedl  v.  Salisbury  {s) ; 
hat  the  present  is  stronger  than  those  cases,  for  here  is  a  dis- 
tinct adoption  of  the  former  answer,  not  as  now  amended, 
hat  as  previously  pleaded.  If  the  lunatic  had  recovered, 
and  had  done  what  these  Appellants  have  done,  she  could 


{p)  1  Vcs.  82. 

(?)  Vol  I.  p.  345,  346. 


(r)  GDb.  Rep.  4. 
(»>  2  Vem.  224. 
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not  afterwards  have  objected  to  the  answer^  Fox  r^ 
Waters  (t)^  is  an  authority  for  the  Respondent;  for  there, 
though  the  admission  of  one  executor  was  not  allowed  to 
be  evidence  against  his  co-executor,  it  was  treated  as 
evidence  against  himself  Starkie  on  Evidence  (o)  states 
the  principle.  Beasley  v.  Macgrath  (v)  is  exactly  in  point 
with  the  present  case.  There  a  mother  put  m  an  answer 
in  a  suit  against  her  son.  In  another  suit  against  herself, 
that  answer  was  received  as  evidence  agabst  her.  The 
principle  is,  that  it  is  an  admission  which  is  receivable 
against  the  pereon  who  makes  it 

The  answer  must  not  be  taken  as  true,  although  it  is 
admitted  to  be  read  in  evidence.  It  may  be  contradicted 
as  to  part,  and  its  probability  and  accuracy  may  be  con- 
sidered, Bermon  v.  Woodbridge  (w).  The  Appellant 
Stantofif  after  having  drawn  up  and  attested  the  me- 
morandum, now  seeks  to  discredit  it.  In  that  respect 
he  resembles  those  persons  who  having  been  attesting 
witnesses  to  wiUs,  aft;erwards  try  to  impeach  their  own  aet 
Such  witnesses  have  always  been  considered  as  liable 
to  great  suspicion,  although  their  evidence  has  not  been 
absolutely  excluded  from  consideration,  Howard  v.  Braith- 
waite  (x) ;  Bootle  v.  Blundell  (y).  There  is  no  objection 
to  the  mode  of  proceeding  in  this  case.  Pruen  v.  Lurm  (r) 
shows  that  it  is  not  necessary  to  bring  a  suit  of  revivor, 
instituted  by  the  personal  representatives  of  a  defendant, 
to  a  hearing,  for  the  purpose  of  making  the  order  effectual 
against  both  the  Plaintiffs  and  the  Co-defendants.  ITiis 
was  a  mere  suit  of  revivor,  in  which  the  Plaintiff  asked  that 
the  cause  might  be  put  in  the  same  state  as  before  the 


(0  12  Ad.  &  £1. 43. 

(tt)  I.  p.  332,  n.  (A),  3d  edit. 

(r)  2  Sch.  &  L.  3;l. 

(v)  I'vthoidMcMsfieldjbougl. 


78& 
(x)  1  Ves.  &  B.  207. 
(y)  19  Ves.  506,  607* 
(m)  6  Russ.  3. 
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death  of  Coney.  The  Defendants  did  not  object,  but  were 
coDtent  that  should  be  done,  and  in  their  answer  to  the 
bill  of  revivor  they  craved  the  benefit  of  their  answer  to  the 
original  suit  No  replication  was  necessary  to  such  an 
answer^  Mitford  on  Pleading  (a).  But  if  it  was  absolutely 
neoesBary  to  have  a  replication,  the  practice  of  the  Court 
is  to  allow  a  repUcation  to  be  filed  nunc  pro  tunc  after 
the  examination  of  witnesses  has  taken  place,  Rodney  v. 
Hare  (h).  Besides,  the  Defendants  here,  after  putting  in 
their  answer,  obtained  an  order  to  renew  publication,  and 
then  applied  for  leave  to  file  a  supplemental  answer  to  the 
bill  of  revivor,  so  as  to  enable  them  to  plead  the  Statute  of 
Limitations ;  but  that  leave  was  refused,  so  that  they  treated 
the  case  as  at  issue,  and  cannot  now  be  heard  to  set  up  the 
want  of  a  replication  as  an  objection  to  the  proceedings  that 
have  taken  place. 

The  SoUextoT-general  in  reply  : 
The  answer  of  the  committee  cannot  be  taken  to  bind 
the  estate  of  the  lunatic,  for  he  is  nothing  but  the  bailiff  of 
the  G>urt,  exercising  a  kind  of  superintendence  over  the 
person,  but  not  having  any  right  to  bind  the  estate  of  the 
lunatic.  It  is  not  admitted  that  the  lunatic  would  have 
been  bound  by  the  answer  of  her  committee  had  she 
recovered  her  senses.  Before  the  late  statute  admitting 
the  evidence  of  parties,  he  might  have  been  examined  as  a 
witness,  which  shows  that  he  was  not  considered  a  party 
to  the  suit  In  truth,  he  is  nothing  more  than  an  officer 
of  the  Court.  The  guardian  of  an  infant  is  in  a  more 
important  position  than  the  committee  of  a  lunatic ;  yet  he 
cannot,  by  his  statements,  bind  the  estate  of  the  infant 
Wrottesley  v.  Bendish  (c),  and  the  note  to  that  case  (rf), 


(a)  3d  Edit.  141. 259. 
(6)  Moaiey,  29G. 


(c)  3  P.  Wms.  236. 
{d)  Id.237,n.  (E). 
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which  show  that  for  want  of  replication  to  an  answer,  it 
must  be  taken  to  be  true,  as  the  Defoidant  is  thereby 
precluded  from  proving  it  by  calling  witnesses.  If  a 
Plaintiff,  who  is  of  full  age,  does  not  reply,  it  is  an 
admission  of  the  facts  in  the  answer,  Legardv.  8heffield{e). 
If  the  answer  was  admitted,  it  ought  therefore  to  have  been 
taken  as  true. 

The  Lord  Chancellor : 

If  the  validity  of  this  decree  had  turned  upon  the  point 
argued  at  the  Bar,  whether  the  answer  of  the  committee  caii 
be  read  against  the  lunatic,  so  as  thereby  to  bind  her  inte- 
rests, I  should  have  felt  some  difficulty  in  upholding  it.  The 
committee  is  but  as  a  bailiff.  It  is  so  stated  by  Lord  Coke 
in  Beverley's  case  (/).  He  derives  aU  his  authority  from 
the  grant  of  the  Crown,  whose  duty  it  is  to  protect  the 
riglUs  and  interests  of  the  lunatic.  The  grant  of  the 
Crown  confers  no  estate  on  the  committee,  but  merely  the 
power  of  protecting  the  interests  of  the  lunatic,  and  doing 
acts  necessary  for  that  purpose.  The  extent  of  the  powers 
so  conferred  must  be  limited  by  their  object — that  is,  the 
protection  of  the'  interest  of  the  lunatic ;  and  it  is  im- 
possible to  say  that  a  power  to  bind  him  by  admissions 
can  be  considered  essential  for  his  protection.  In  tmtb, 
such  a  power  would  be  a  power  against  him,  not  in  his 
favour.  If  he  had  continued  compos  mentis^  third  persons 
^tnight  have  compelled  him  to  make  admissions  for  their 
benefit.  The  supervening  lunacy,  which  is  the  act  of  God, 
prevents  him  from  making  admissions,  and  the  effect  of  it 
is  to  oblige  third  persons,  who  seek  to  establish  claims 
against  him,  to  prove  their  rights  by  evidence,  inde- 
pendently of  admissions.  This  is  certainly  so  in  the  case 
of  an  infant  answering  by  his  guardian.     It  is  not  necessary 

(e)  2  Atk.  377.  (  /)  4  Rep.  127  b. 
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to  cite  authorities  to  prove  that,  but  there  is  the  old  case 
of  EgglegtOH  v.  Speke  {g)y  which  establishes  the  point.  It 
is  not  disputed  that  the  same  doctrine  applies  to  the  case 
of  a  person  of  weak  mind,  not  so  found  by  inquisition, 
answering  by  a  guardian  specially  appointed  for  the 
purpose.  How  does  the  case  of  a  committee  difier  from 
that  of  a  guardian  specify  appointed?  In  the  former 
case  there  is  a  grant  from  the  Crown  authorising  the 
committee,  and  making  it  his  duty,  to  protect  the  interests 
of  the  lunatic  generally  and  on  all  occasions,  subject 
only  to  the  control  of  the  Lard  Chancellor  or  other  persons 
entrusted  by  the  sign  manual.  In  the  latter  case,  where 
there  is  no  one  clothed  like  a  committee  with  such  a 
general  authority,  the  Court  appoints  a  person  to  act  as 
guardian  on  that  particular  occasion.  It  is  not  contended 
that  the  admission  of  a  guardian  so  appointed  would  bind 
the  lunatic,  and  I  can  discover  no  principle  distinguishing 
the  two  cases. 

As  a  general  proposition,  it  is  clear  that  no  one  can  bind 
another  by  an  admission  unless  he  has  an  express  or  an 
implied  authority  for  the  purpose.  Certainly,  no  such 
aathority  is  or  can  be  given  by  the  lunatic  to  the  com- 
mittee ;  and  how  can  such  an  authority  be  conferred  by 
the  grant  from  the  Crown  ? 

The  committee  sometimes  has  interests  adverse  to  those 
of  a  lunatic,  and  then  a  guardian  is  appointed  specially  to 
conduct  the  defence.  In  such  a  case  it  is  clear  that  neither 
the  committee  nor  the  special  guardian  can  make  admis- 
sions binding  on  the  lunatic.  All  principle  seems  to  me  to 
be  against  the  power  contended  for,  and  I  have  discovered 
no  aathority  in  favour  of  it,  except  the  case  of  Leving  v. 
Cacerletf  (/i),  the  reasoning  in  which  is  so  unsatisfactory, 
not  to  say  absurd,  that  I  think  it  would  be  impossible  to 

($)  3  Mod.  258.  (A)  Free,  in  Cban.  229. 
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follow  it.  Ify  therefore,  there  had  been  no  abatement  of 
the  suit,  and  revivaly  but  the  cause  had  been  heard  in  Mrs. 
Caney*B  lifetime,  I  should  have  felt  great  difficulty  in  hold- 
ing that  she  could  have  been  a£fected  by  any  statement 
made  against  her  interest  by  the  committee. 

This,  however,  was  not  the  case.  After  the  cause  was 
at  issue  and  witnesses  had  been  examined,  Mrs.  Coney, 
the  lunatic  Defendant,  died,  and  the  suit  was  then  reviyed 
against  her  personal  representatives.  It  was  against  them 
that  the  decree  was  made  which  has  been  brought  under 
review,  and  the  question  is,  whether  against  them  the  ad- 
missions in  the  answer  could  be  read. 

The  personal  representatives  of  the  lunatic  are,  her 
nephew,  the  Defendant  Stanton^  and  her  two  nieces,  the 
Defendants  Sarah  Ferrall  and  Mary  Ann  Page,  the  wives 
of  the  two  other  Defendants,  Oeorge  Verrall  and  Robert 
Page ;  the  Defendants,  Stanton,  and  the  two  others,  Gtorgt 
Verrall  and  Robert  Page,  having,  before  the  lunatics 
death,  been  the  committees  of  her  estate. 

The  admissions  or  statements  relied  on  bythe  Plaintiff 
as  establishing,  together  with  the  evidence  in  the  cause,  her 
tide  against  tlie  lunatic's  estate,  to  tiie  sum  of  4,300/. 
3/.  per  Cents.,  are  admissions  made  by  these  Defendants, 
Stanton,  Verrall,  and  Page,  as  committees  of  the  lunatic 
before  the  suit  had  abated  by  her  death.  The  bill  of 
revivor  was  a  mere  bHl  of  revivor  against  Stanton,  George 
Verrall  and  Sarak  his  wife,  and  Robert  Page  and  Mary 
his  wife,  introducing  no  supplemental  matter,  and  seeking 
nothing  but  to  have  the  suit  put  in  the  same  state  against 
the  new  Defendants  as  it  viras  in  when  the  lunatic  died, 
and  that  the  Defendants,  the  administrators  and  adminis- 
tratrixes, might  admit  assets,  or  that  the  usual  accounts 
might  be  taken.  The  Defendants,  by  their  answer,  admit 
the  several  proceedings  in  the  cause  to  have  been  had  as 
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stated  in  the  bill  of  revivory  and  so  that  the  Plaintiff  wa0 
entitled  to  revive.    And  further,  they  all  admit  assets 
oomii^  to  their  hands  sufficient  to  answer  the  Plaintiff's 
demand.    The  answer  to  the  bill  of  revivor  further  states, 
that  for  the  reasons  alleged  in  the  original  answer  put  in  by 
the  committees,  the  Defendants  to  the  bill  of  revivor  sub- 
mit that  the  Plaintiff  is  not  entitled  to  the  relief  she  is 
seeking*    The  Vice-ChanceUoTy  in  his  Judgment,  without 
decidii^  whether  the  answer  of  the  committees  could  or 
conld  not  be  read  against  a  lunatic,  was  of  opinion  that 
here  that  answer  was  thus  adopted  by  the  Defendants  in 
their  answer  to  the  biD  of  revivor,  and  therefore  might  be 
read  against  them.     I  should  have  great  difficulty  in  com- 
ing to  such  a  conclusion  on  the  ground  of  any  adoption  in 
the  answer  to  the  bill  of  revivor  of  the  statements  in  the 
original  answer,  even  if,  according  to  the  fair  construction 
of  the  answer  to  the  bill  of  revivor,  it  did  contain  any  such 
adoption;  for,  in  the  first  place,  I  think  there  was  great 
weight  in  what  was  urged  at  the  Bar,  that  as  the  answer  to 
the  biD  of  revivor  was  not  replied  to,  the  Plaintiff,  if  she 
rdies  on  it,  must  take  it  as  absolutely  and  completely  true 
io  all  particulars.     It  would  be  manifesttly  unjust  to  permit 
a  PUntiff  to  act  on  the  ground  that  any  part  of  an  answer 
is  untrue,  which  answer,  by  the  course  of  his  pleading,  he 
has  prevented  the  Defendant  from  establishing  by  evidence 
to  be  true.    But,  secondly,  the  matters  of  defence  raised  by 
the  original  answer,  were  in  no  respect  in  issue  under  the 
bin  of  revivor :   the  only  questions  there  were,  first,  the 
title  to  revive,  and  next,  the  question  of  assets  ;  and  there- 
fore the  assertion  ^  the  answer  to  the  bill  of  revivor  of 
the  fonner  matters  of  defence,  was  an  assertion  of  matter 
irrelevant  to  the  question  then  alone  in  issue. 

This  view  of  the  case  may  be  made  more  clear  by  con- 
sidering how  it  would  have  been  if  the  personal  representa- 
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tives  had  been  completely  strangers,  and  if,  instead  of 
merely  adopting  the  former  answer  by  reference,  they  had 
actually  repeated  it  word  for  word,  in  their  answer  to  their 
bill  of  revivor.  In  such  a  case,  it  would  be  clear,  first,  that 
the  answer  to  the  bill  of  revivor,  if  unreplied  to,  must  be 
taken  as  true  for  the  purpose  of  that  bill ;  and,  secondly, 
that  even  if  taken  for  that  purpose  as  true,  it  would  not 
prejudice  the  right  of  the  Plaintiff  to  have  the  usual  order 
to  revive,  the  matter  alleged  by  the  Defendants  affording 
no  answer  to  the  only  claim  then  put  forward  by  the 
Plaintiff,  namely,  to  be  placed  in  the  same  position  against 
the  new  Defendants  as  that  in  which  she  had  stood  in 
regard  to  the  original  Defendants  before  the  abatement 
Assuming,  therefore,  that  even  the  answer  to  the  bill  of 
revivor  is  constructively  a  reassertion  of  the  facts  stated  in 
the  original  answer,  I  cannot  satisfy  myself  that  this 
removes  the  difficulty  arising  from  the  circumstance  that 
the  original  answer  could  not  be  read  (if  my  doubts 
on  that  subject  are  well  founded)  against  .the  Defendant 
Caney. 

My  Lords,  I  have  thought  it  right  to  state  what  has  thus 
occurred  to  me,  though,  in  the  result,  I  entirely  agree  in 
the  propriety  of  the  decree  which  is  under  appeal,  for 
reasons  which  I  will  now  shortly  state. 

In  this  case,  one  of  the  personal  representatives  of  the 
lunatic,  and  the  husbands  of  the  other  two,  were  them- 
selves the  committees  whose  answers  are  in  question. 
Assuming  that  these  answers  could  not  be  read  i^ainst  the 
lunatic,  yet  when  the  committees  have  themselves  become 
defendants  in  her  place,  I  can  discover  no  reason  whatever 
for  doubting  that,  as  against  them,  the  answer  may  be 
read.  It  must  be  presumed  that  they  would  not  have 
untruly  stated  anything  adverse  to  the  lunatic,  whose 
interests  they  are  bound  to  protect;  and  by  what  they 
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iuMre  themselres  stated^  it  is  most  reasonable  that  they 
should  be  bound.  After  the  order  to  revive,  the  cause 
might  properly  be  dealt  with  just  as  if  the  committees 
bad  been  Defendants  from  the  beginning,  not  as  com- 
mittees, but  in  the  right  in  which  they  were  made  Defen- 
ants  to  the  bill  of  revivor;  and  the  question  then  is,  whether 
the  Plaintiff  would  have  been  entitled  to  the  decree  now 
appealed  from  if  the  lunatic  had  been  dead  before  the  filing 
of  the  original  bill,  and  if  that  bill  had  been  filed  against 
tk  Defendants  to  the  bill  of  revivor,  and  the  proceedings 
which  actually  took  place  had  been  taken  in  a  suit  so  con- 
ttitoted. 

Now,  it  is  to  be  observed  that  the  Defendants,  that  is, 
aD  the  Defendants,  admit  that  assets  came  to  their  hands 
soffident  to  satisfy  the  Plaintiff's  demand.  This  admission 
of  the  Plaintiff's  claim,  if  established,  against  the  lunatic's 
estate,  will  entitle  the  Plaintiff  to  a  personal  decree  against 
all  those  by  whom  such  an  admission  is  validly  made;  that 
it)  gainst  the  Defendants,  Stanton^  George  Verrall,  and 
Sabert  Page*  The  married  women  would  not  be  bound 
I7  the  admission. 

I  do  not  forget  that  the  Defendants  George  Verrall  and 
^Aai  Page  are  not  themselves  personal  representatives, 
W  only  the  husbands  of  two  of  the  representatives.  But 
this  does  not  appear  to  me  material ;  they  join  with  their 
vivea,  and  Stanton,  in  admitting  that  assets  have  come  to 
^  hands  sufficient  to  answer  the  Plaintiff's  demand ;  and 
tins,  supposing  the  demand  established,  is,  I  think,  sufficient 
to  warrant  a  personal  decree  against  them.  If  in  truth  the 
ttKts  had  never  reached  the  husbands  so  as  to  be  under 
tbcir  control,  they  ought  to  have  framed  their  answer 
accordingly,  but  they  raise  no  such  point,  and  no  doubt 
they  have  or  had  the  entire  control  over  the  assets,  and  so 
could  not  have  attempted  successfrdly  to  make  the  distinc- 
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tion  between  their  own  receipts  and  the  receipts  of  their 
wives.  If  this  had  not  been  so ;  if  there  had  been  no 
admission  of  assets  by  the  husbands  of  the  female  Defen- 
dants, but  only  by  Stanton^  still  I  should  have  been  of 
opinion,  supposing  the  claim  to  be  established  in  point  of 
fact,  that  there  might  have  been  a  decree  against  StaiUon 
alone.  It  is,  however,  not  necessary  for  me  to  decide  this 
question,  being  of  opinion  that  there  is  in  fact  an  admission 
of  assets  warranting  a  decree  against  all  the  three  male 
Defendants,  if  the  claim  is  made  out  in  point  of  fact  in  the 
answers  and  evidence  in  the  cause. 

As  to  the  facts  of  the  case  (which  his  Lordship  rery 
minutely  examined),  I  must  say,  upon  full  consideration  of 
them,  that  there  is  no  doubt  in  my  mind,  any  more  than 
there  was  in  the  mind  of  Vice-Chancellor  Knight  Bruce 
or  of  Lord  Truro  upon  them,  and  I  shall  therefore  content 
myself  with  moving  your  Lordships  that  the  decree  should 
be  affirmed. 


Lord  St.  Leonards: 

My  Lords,  I  entirely  agree  in  the  result  at  which  my 
noble  and  learned  Friend  has  arrived,  although  certainly 
I  do  not  concur  in  all  that  has  been  stated  by  him. 

I  think  that  the  facts  of  the  case  admit  of  very  little 
doubt.  [His  Lordship  stated  them  very  fully.]  The 
memorandum  was  drawn  by  Stanton  himself;  it  was  signed 
by  Mrs.  Catiey,  and  attested  by  Elizabeth  Hammond,  in 
her  presence ;  he  ha^  since  destroyed  it ;  whatever  might 
have  been  the  state  of  mind  of  Mrs.  Caney,  he  was  sane 
when  he  drew  it ;  he  had  heard  the  discussion  which  pre- 
ceded the  giving  of  it ;  he  is  a  man,  as  the  proceedings 
show,  quite  able  and  willing -to  look  afler  his  own  interests; 
but  he  now  impeaches  the  validity  of  the  memorandum, 
which  was  not  a  simple  acknowledgment  of  amount  of 
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money,  but  was  in  words  an  absolute  agreement  that  that 
was  the  amount  due— he  now  impeaches  that  agi*eement, 
00  the  ground  that  Mrs.  Coney  was  then  of  misound  mind. 
Now,  we  are  all  perfectly  aware  that  when  by  a  finding 
upon  a  lunacy  you  carry  back  the  lunacy,  although  it  is 
^risia  facie  evidence,  it  is  not  conclusive  evidence.  But 
can  any  man  of  common  sense  doubt  that  Mr.  Stanton^ 
meaning,  as  he  evidently  did,  to  impeach  this  transaction^ 
which  was  his  own  arrangement,  if  he  could  have  carried 
that  lunacy  backwards  so  as  to  overreach  the  agree- 
ment  of  1839,  would  have  done  so?  He  made  no  such 
attempt,  and  therefore,  although,  speaking  generally,  tlie 
canying  back  the  lunacy  to  a  particular  period,  is  not 
conclusive  evidence  that  the  party  was  at  that  period  a 
hmatic,  or  that  the  party  before  that  period  was  not  a 
hmadc,  yet  in  this  case  the  absence  of  any  such  finding  is 
very  strong  corroborative  evidence,  being  an  admission  by 
Mr.  Sianlon  himself,  that  the  lunacy  could  not  be  carried 
back  so  as  to  impeach  the  validity  of  the  agreement 
of  1839. 

It  is  almost  incredible  that  a  man  should  appeal  to  this 
House  after  having  been  guilty  of  such  conduct  as  appears 
before  us  in  evidence.  Mr.  Stanton  had  gone  from  Court 
to  Court,  and  in  every  Court  he  has  met  with  the  severest 
reprobation;  and  yet  he  hesitates  not  to  come  to  your 
Lordships'  House,  the  highest  Court  of  Appeal  in  this 
country,  with  his  conduct  i^ain  to  be  examined,  again  to 
be  impeached,  and  again  to  receive  reprobation  from  the 
persons  who  have  to  deliver  your  Lordships'  judgment 

In  1846,  Stanton  having  refused  payment  any  longer  of 
the  dividends  to  Mrs.  Perdoal,  her  solicitor  writes  to  him, 
and  requests  a  copy  of  the  agreement  which  he  had  kept 
in  his  own  custody.  Your  Lordships  will  remember  that 
he  had  the  custody  of  the  agreement  as  the  agent  of  both 
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parties  (t).  As  an  honest  man,  he  was  bound  to  retain  it 
for  the  use  of  both.  As  the  holder  of  that  agreement, 
every  Court  would  have  compelled  him  to  produce  iU  and 
would  have  held  him  responsible  for  any  spoliation  of  it 
after  it  had  been  signed  by  both  parties  and  placed  in  his 
custody.  Did'  he  act  in  accordance  with  what  the  law 
required  of  him?  No.  To  that  application,  made  in 
1846,  he  sends  a  denial,  he  refiises  to  give  a  copy  of  the 
instrument,  and,  in  the  subsequent  year,  having,  upon 
Mrs.  Caney's  death,  burnt  a  great  many  papers,  we  do  not 
know  what,  (which  papers  might  have  shown  the  whole  of 
this  transaction)  he,  being  a  conimittee  of  the  estate,  being 
himself  the  person  who  wrote  the  agreement,  beii^  the 
agent  of  both  parties,  and  being  the  depository  of  that 
agreement  for  both  parties,  he  absolutely  burnt  the  agree- 
ment in  order  to  defeat  the  claim  of  this  poor  woman, 
which  is  now  about  to  be  established  at  your  Lordships' 
Bar.  Has  he  any  excuse  for  so  violent  and  flagrant  an 
act  ?  A  spoliator  must  expect  that  every  possible  inference 
will  be  drawn  against  him.  Has  he  any  excuse  for  it? 
He  says  that  he  thought  it  would  be  no  longer  necessary, 
because  the  Master  in  Lunacy,  not  having  discovered  any 
transfer  of  Stock  from  Mrs.  Percival  to  Mrs.  Coney, 
thought  the  claim  could  not  be  sustained.  The  result  has 
proved  that  the  feet  was  just  the  other  way,  but  it  was 
because  no  such  transfer  could  be  found,  that  that  particular 
document,  the  agreement,  ought  to  have  been  sacredly 
retained  in  the  custody  of  Mr.  Stanton,  to  which  it  had 
been  committed.  It  was  the  only  proof,  according  to  his 
own  statement,  upon  which  Mrs.  Percival  could  establish 
her  claim,  and  because  other  proof  had  failed,  and  because 
this  was  the  only  document  which  could  give  this  poor 

7  0  See  on  the  question  of  a  third  person  holding  a  document  as 
agent  for  two  others,  HamiUon  v.  Hamilton^  9  Q.  &  Fin.  327. 
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woman  a  right  to  recover  her  own  property,  he,  the  very 
person  who  had  drawn  it,  and  who  had  witnessed  it  in  the 
presence  of  both  parties,  who  had  paid  money  under  it  for 
so  many  years,  but  who  had  an  interest  in  defeating  it,  he, 
in  ^ite  of  the  application  of  the  solicitor  for  Mrs.  Percival, 
according  to  his  own  admission,  actually  destroyed  it. 
.  But  he  must  have  kept  a  copy  of  the  document  for  his 
own  purposes,  because  he  sets  forth  in  his  answer,  in  inverted 
commas,  the  very  words  of , this  agreement  He  took  care, 
therefore,  to  have  that  which  he  might  make  use  of  at  some 
fiiture  time,  although  he  had  refused  the  paper  to  the  party 
who  was  entitled  to  it.  It  is  manifest  that  he  kept  a  copy 
of  it  himself,  or  he  had  brooded  over  it  so  long  before  he 
committed  so  greata  crime,  that  he  could  swear  to  the  very 
words  used  in  the  agreement. 

Upon  these  facts  I  confess  that  I  have,  first  of  all,  a 
perfect  conviction,  not,  as  my  noble  and  learned  Friend 
says,  that  the  sum  of  4,300  /.  was  the  exact  sum  due,  but 
that  a  large  sum  was  due, — ^it  might  be  more  or  it  might  be 
less;  and  the  parties  themselves  must  be  taken  at  the  time 
to  have  known,  much  better  than  we  can  now  know,  what 
the  sum  was.  Looking  at  all  the  circumstances  of  the  case, 
1  think  it  perfectiy  clear  that  the  agreement  was  a  binding 
one,  which  a  Court  of  Equity  ought  to  enforce. 

There  are  some  points  so  clear  that  there  ought  not  to 
be  an  argument  raised  upon  them,  and  I  was  therefore 
rather  surprised  to  hear  one  of  the  learned  Counsel  endea- 
vour to  argue,  strenuously  and  at  some  length,  that  there 
could  be  no  remedy  in  a  Court  of  Equity  in  this  case,  but 
that  the  relief,  if  any,  was  only  at  law.  If  anything  can 
be  dear  as  a  question  of  law,  it  is  this,  that  the  agreement, 
executed  by  Mrs.  Coney,  assuming  her  to  have  been  then  a 
sane  person,  admitting  that  stock  standing  in  Mrs.  Coney's 
uune  was  purchased  with  the  money  of  and  belonged  to 
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Mrs.  Percival, — was  an  agreement  which  a  Court  of 
Equity  would  enforce,  according  to  its  ordinary  jurisdic- 
tion.   That  point  does  not  adn)it  of  a  shadow  of  doubt 

Then  if  it  stood  simply  upon  the  question  of  fact,  we 
should  only  have  one  other  fact  to  deal  with,  and  that  is 
the  question  of  insanity  to  which  I  have  already  alluded. 
I  myself  should  have  been  quite  satisfied  upon  the  dealings 
of  the  parties  such  as  I  have  stated  them,  that  the  lunacy 
never  could  have  been  carried  back  further  than  the  time 
to  which  they  got  the  jury  to  carry  it  back,  namely,  1842. 
But  I  have  read  all  the  evidence  with  very  great  care,  and 
I  agree  in  opinion  with  the  learned  Judges  of  the  court 
below,  who  thoroughly  sifted  the  evidence,  that  however 
singular  may  have  been  the  conduct  of  this  lady,  she  was 
perfectly  competent  to  manage  both  her  own  and  her 
friends'  money,  up  at  least  to  the  date  upon  which  the 
validity  of  this  agreement  is  to  depend.  As  regards  the 
question  of  insanity,  I  should  advise  your  Lordships  that 
the  agreement  could  not  be  impeached  on  that  ground,  and 
consequently  I  should  come  to  the  conclusion,  if  there  was 
no  other  point  in  the  case,  that  the  agreement  was  such  as 
must  be  enforced  by  a  court  of  equity  in  favour  of  Mrs. 
Percival. 

But  questions  of  considerable  nicety  arise — technical 
objections,  certainly,  but  at  the  same  time  technical  objec- 
tions of  a  nature  which  would  carry  with  them  substance, 
if  they  could  be  maintained.  The  first  objection  was  not 
raised  till  a  very  late  period  in  the  argument  before  the 
Vic€'ChanceUor^  and  therefore,  although  it  maybe  entided 
to  great  weight,  it  was  aa  afterthought,  and  the  Counsel 
did  not  go  to  the  hearing  prepared  to  ai^e  it.  It  was  said 
that,  answers  having  been  put  in  to  the  original  bill  by  the 
lunatic  and  by  her  committees,  the  answer  of  the  committees 
could  not,  after  the  death  of  the  lunatic,  be  read  against 
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her,  or  against  her  representatives.  This  introduces  a  very 
important  question,  and  one  upon  which  my  noble  and 
learned  Friend  has  expressed  an  opinion  in  whidi,  I  r^ret 
to  say,  I  cannot  concur.  It  appears  to  me,  after  a  great 
deal  of  consideration,  that  the  answers  of  committees  may 
be  read  against,  as  it  is  called,  the  lunatic.  I  do  not  say 
that  the  answers  must  in  every  case  be  read  so  as  to  be 
takm  as  conclusive ;  I  can  easily  imagine  many  cases  in 
which  the  court  would  be  of  opinion  that,  from  want  of 
knowledge  on  the  part  of  the  committees,  from  the  nature 
of  their  defence,  and  so  on,  the  answer  should  not  be 
deemed  binding,  and  that  it  would  be  a  proper  case  for 
inquiry,  particularly  having  regard  to  the  character  of  the 
Defendants,  the  committees.  I  have  no  doubt  that  such 
cases  might  occur ;  but  on  the  mere  abstract  question, 
whether  you  have  a  right  to  read  such  an  answer,  I  should 
say  that  yoa  have  the  right. 

Supposing  this  decree  had  been  made  in  the  lifetime  of 
Mrs.  CoMy,  and  that  her  next-of-kin  had  attempted  to 
impeach  it,  as  made  upon  the  answer  and  upon  th6  evi- 
dence, could  that  attempt  have  succeeded  ?  It  may  be  said 
that  this  is  idemper  idem.  I  do  not  think  it  is  so;  but  at  all 
events,  I  do  not  apprehend,  unless  some  new  ground  had 
been  stated,  that  a  decree  so  made  against  Mrs.  Caney 
in  her  lifetime  could  have  been  impeached;  I  do  not 
apprehend  that  that  would  admit  of  doubt  It  is  singular 
that  there  is  no  direct  decision  either  one  way  or  the  other; 
but  as  far  as  the  cases  go  (though  I  may  say  at  once  they 
are  not  satisfactory  by  any  means),  they  are  in  favour  of 
the  answers  of  the  committees  being  binding;  and  such 
also  is  the  statement  in  the  text-books. 

My  noble  and  learned  Friend  says,  very  truly,  that 
according  to  the  definition  in  the  books,  the  committees 
are  to  be  looked  upon  as  bailiffs ;  and  so  they  are.    But 
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it  does  not  follow,  because  they  are  termed  bailiffs,  namely 
as  receivers,  that  while  they  occupy  that  position  they  do 
not  represent  the  estate.  In  their  character  of  committees 
they  are  bailiffs  for  the  purpose  of  receiving  and  accounting, 
but  that  does  not  exclude  or  settle  the  question  what  is 
their  character  as  committees  with  regard  to  the  estate. 

Your  Ijordships  are  aware  of  the  distinction  at  law  between 
the  cases  of  idiots  and  lunatics.  The  Crown,  according  to 
law,  though  not  by  practice,  actually  takes  the  estates  of 
idiots  properly  so  called,  and  maintaining  the  idiot,  and 
kee[}ing  his  property  in  order,  the  Crown  is  entitled  to  the 
rest  of  the  estate.  In  the  case  of  lunatics  it  is  otherwise. 
The  Crown  does  not  take  the  estate,  but  it  takes  actual 
possession  of  the  estate ;  it  takes  the  guardianship  of  the 
estate ;  it  takes  the  whole  power  over  the  estate,  not  for  the 
purposes  of  adverse  possession,  but  for  the  purposes  of 
protection  to  the  lunatic,  and  for  the  preservation  of  the 
property.  The  Crown  has  the  power  to  delegate  its 
functions,  and  that  power  is  generally  delegated  to  the 
Lord  Chancellor^  though  not  necessarily  so.  The  Lord 
Chancellor  has  one  general  power,  instead  of  a  particular 
power  upon  every  occasion.  He  appoints  committees,  and 
those  committees  have  a  grant  of  the  custody  of  the  person, 
as  in  this  case,  and  of  the  estate  which  places  them  in  the 
position  of  representatives  of  the  lunatic  and  of  her  estate. 

Well,  then,  suppose  a  bill  to  be  filed  in  this  case  against  the 
lunatic  and  against  the  committees,  you  must  have  as  parties 
the  lunatic,  because  the  estate  is  in  her,  and  not  in  the  com- 
mittees ;  you  must  have  the  committees,  because  they  are  the 
persons  who  by  law  represent  the  property  in  the  estate;  they 
are  the  persons  who  have  to  protect  it  and  defend  it  against 
all  comers.  They  are  called  into  a  Court  of  Equity,  they  are 
necessarily  made  defendants,  and  are  put  upon  their  oaths; 
and,  if  by  their  answers,  speaking  upon  their  oaths,  to  facts 
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within  their  knowledge,  they  can  defend  the  interests  of  the 
lunatic,  why  may  they  not  also  bind  the  interests  of  the 
lunatic  ?  If  the  Court,  after  reading  their  answer,  thinks 
that  the  case  requires  no  further  investigation,  why  may 
not  they  bind  the  interests  of  the  lunatic  by  the  admission 
of  facts  within  their  knowledge,  instead  of  compelling  the 
parties  to  pursue  a  fruitless  litigation  ? 

You  will  remember  the  position  in  which  the  committees 
stand.  They  are  nominees  under  the  Great  Seal ;  they  are, 
in  point  of  fact,  indirectly  the  nominees  of  the  Crown, 
representiDg  the  rights  and  interests  of  the  Crown,  and  the 
duties  and  obligations  of  the  Crown  towards  the  particular 
hmatic.  Why,  therefor^,  should  not  their  admission  upon 
oath,  in  answer  to  a  charge  claiming  a  particular  interest 
(whibt  it  has  its  full  weight  as  a  defence),  have  the  other 
necessary  consequence  of  a  defence^  viz.,  that  it  may  be 
taken,  not  necessarily  as  conclusive,  but  may  be  taken  into 
consideration,  or  made  the  subject  of  further  inquiry? 
Unless  the  Court  sees  that  it  is  a  defence  that  could  not 
be  altered  by  further  inquiry  (in  all  probabiUty  the  Court 
would  direct  inquiry, — I  am  not  saying  a  single  word 
which  would  take  away  from  a  Court  of  Equity  the  right 
or  the  duty  of  directing  an  inquiry  if  the  case  called  for 
it),  why  should  not  the  answer  of  these  committees  be 
admitted  ?  They  have  a  solemn  trust  confided  to  them, 
and  you  call  them  before  you,  and  compel  them,  upon  oath, 
to  answer  from  their  own  knowledge  the  case  set  up. 
They  stand  in  Court  as  the  representative  of  the  Crown 
with  this  lunatic  in  their  care  and  custody,  and  with  the 
care  and  custody  of  the  estate  ;  and  they  represent  to  the 
Court  upon  their  oaths  what  the  real  state  of  the  case  is. 
It  would  be  a  mockery  of  justice,  as  it  appears  to  me,  to 
say  that  in  principle  their  answer  is  not  to  be  admitted. 
Nobody  denies  that  the  answer  may  be  read  as  a  defence, 
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and  in  my  opinion  it  may  equally  be  read  against  the 
parties  who  make  it ;  that  is,  you  are  to  take  it  as  an 
answer  whether  it  has  the  one  or  the  other  of  two  effects; 
it  may  bind,  or  it  may  release ;  it  may  defend,  or  it  may  not 
be  a  sufficient  defence ;  it  may  operate  as  an  admission,  or 
may  turn  the  plaintiff  entirely  out  of  Court. 

It  is  not,  however,  correct  to  say  that  you  read  the  answer 
against  the  lunatic ;  a  man's  answer  is  not  against  himself,  it 
is  made  in  support  of  himself;  it  may  turn  out  not  to  be  an 
answer  that  will  support  the  claim  that  he  makes,  but  still  it 
is  his  answer  and  his  defence ;  and  so  in  the  case  here  it 
is  an  answer,  it  is  a  defence;  it  may  be  an  ineffectual 
defence,  but  it  is  a  defence;  if  it  is  a  good  defence  it 
operates,  if  it  is  a  bad  defence  it  fails. 

Now,  as  regards  the  authorities,  it  is  singular  enough 
how  they  stand.  I  agree  with  my  noble  and  learned 
Friend  that  very  little  satisfaction  is  to  be  obtained  from 
an  examination  of  them.  I  will  dispose  of  them  in  a  very 
few  words.  The  case  of  Leving  v,  Caverley  (J)  was  this. 
[His  Lordship  read  it;  see  ante,  p.  264].  The  only  use  I 
make  of  that  case  is  this :  it  shows  that  there  is  no  prin- 
ciple against  the  answer  being  read.  The  Lord  Keeper 
had  no  conception  at  that  period  that  there  was  any  rule  or 
principle  that  the  answer  of  the  committees  could  not  be 
read,  because  he  was  of  opinion  that  the  answer  of  a 
superannuated  Defendant  by  guardian  could  be  read.  The 
guardian  may  know  nothing  of  the  &cts,  and  the  super- 
annuated person  is  not  capable  of  answering,  and  upon 
those  grounds  another  guardian  may  be  appointed.  Still 
he  was  of  that  opinion  in  that  case,  which  shows,  there- 
fore, that  up  to  this  period  nobody  knew  of  such  a  rule  of 
law  as  that  which  is  now  contended  for. 


( j)  Free,  in  Chan.  229. 
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Another  case.  Freeman  v.  Grady  {k\  was  cited,  as 
showing  that  that  was  not  so,  and  that  in  Ireland  this 
point  had  been  considered  otherwise.  That  case  is  un- 
doubtedly contrary  to  the  other,  and  if  the  Court  there  had 
considered  that  other  case,  and  overruled  it,  I  do  not 
know  what  would  have  been  the  consequence ;  but  the 
case  having  stood  over,  the  Master  of  the  Rolls  makes  this 
observation: ''  I  have  looked  into  the  authorities  in  relation 
to  tins  question,  and  I  cannot  find  any  case  in  which  a 
decree  was  made  upon  the  answer  of  the  guardian  ad  litem 
of  a  superannuated  person.  The  case  of  a  superannuated 
person  is  different  from  those  of  a  lunatic  and  a  minor." 
If  I  understand  those  words,  he  means  to  say  that  in 
those  two  cases  it  would  prevail,  but  not  in  the  other  case. 
We  know  that  in  the  case  of  a  minor  it  may  be  read. 
Certainly  there  is  nothing  to  warrant  the  assertion  that 
duit  is  a  case  in  fitvour  of  the  position,  that  you  cannot 
md  the  answer  of  the  committee  against  the  lunatic ;  on 
the  contrary,  it  appears  to  me  to  tell  the  other  way. 

In  the  case  of  Crawford  v.  Kemaghan  (/),  there  was 
a  motion  to  take  a  bill  pro  confesso  against  the  guardian 
od  hum  of  a  lunatic,  and  the  following  order  was  made : 
''Let  the  Plaintiff's  bill  be  taken  as  confessed,  for  want 
of  an  answer,  as  against  the  Defendant,  James  Kernaghan, 
and  let  further  directions  as  to  the  relief  to  be  thereupon 
gnmted  be  reserved  until  the  hearing  of  this  cause  against 
the  odier  Defendants,  and  let  the  Plaintiff  serve  this  order 
ibrthwith  on  the  nearest  relations  of  the  Defendant,  James 
^enutghan,  and  on  James  Kemoffhan,  junior."  So  that 
actually  there  was  a  decree  taken  pro  confesso  against  a 
hmatic  and  his  nearest  relatjons. 

In  Mr.  DtmiePs  book  of  Chancery  Practice  (m),  is  this 

(I)  8  Ir.  Eq.  Rep.  1S7.  (m)  Vol.  L  p.  246. 
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statement :  ''  The  rule  which  requires  the  trustees  of 
property  in  litigation  to  be  brought  before  the  Court, 
requires  the  presence  of  the  committees  of  the  estates  of 
idiots  and  lunatics  in  a  suit  against  idiots  or  lunatics  com- 
mitted to  their  care,  because  by  the  grant  to  them  of  the 
estates  of  such  lunatics  or  idiots,  they  are  constituted 
trustees  of  such  estates;"  and  elsewhere  the  author  states 
that  in  effect  their  answers  are  binding.  Several  other 
treatises  and  text  books  which  I  have  looked  into  state  the 
same  rule,  that  the  answer  of  the  committees  is  binding. 
That  is  by  no  means  conclusive,  of  course,  but  it  shows  what 
the  current  of  opinion  has  been.  The  passage  which  I 
have  quoted,  no  doubt,  is  far  from  being  correct,  because 
it  does  not  draw  a  distinction  between  the  case  of  idiots 
and  the  case  of  lunatics.  It  is  not  true  that  by  the  grant 
of  the  estates  of  lunatics  the  committees  are  constituted 
trustees  of  those  estates,  because  they  do  not  take  the 
estates  qud  legel  estates.  The  estate  is  not  vested  in  them, 
as  I  have  already  stated  to  your  Lordships,  though,  in  point 
of  feet,  they  are,  in  an  ordinary  sense  of  that  expression, 
trustees  of  those  estates. 

There  was  before  the  same  Judge  who  pronounced  the 
first  decision  here  the  case  of  MicUethwaiteY.  Athin9on{n); 
and  there  the  Court  held,  without  giving  any  opinion  on  the 
several  points,  which  were  very  much  discussed,  "That 
the  Plaintiff  cannot  except  to  the  answer  of  the  Defendant, 
who  is  of  unsound  mind,  but  against  whom  a  commission 
of  lunacy  has  not  issued."  The  whole  of  that  learned 
Judge's  opinion  seems  to  point  to  this,  that  if  a  commission 
of  lunacy  had  issued,  the  case  would  be  different;  for  he 
relies  entirely  upon  the  fact  of  a  conmiission  of  lunacy  not 
having  issued,  and  therefore  he  is  dealing  with  that  case 
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differently  from  what  he  would  have  done  if  it  had  been  a 
case  in  which  a  commission  of  lunacy  had  issued. 

I  requested  my  noble  and  learned  Friend  on  the  Wool- 
sack to  make  inquiries  of  the  Clerks  in  Court  as  to  what 
had  been  the  practice.  The  following  are  the  questions 
which  I  asked,  and  the  answers  that  have  been  returned. 
Mr.  Walker,  of  the  Megiatrof^s  Office,  states :  **  Diligent 
search  has  been  made  in  this  office,  and  I  have  myself 
made  inquiries  of  two  of  the  present  and  one  of  the  late 
Masters,  to  whom  references  upon  exceptions  to  an  answer 
were  formerly  made,  and  also  of  their  clerks,  and  of  the 
Clerks  of  Records  and  Writs,  as  well  as  of  two  of  the 
present  Taxing  Masters,  formerly  Clerks  in  Court ;  and  as 
to  the  first  question.  Whether  exceptions  have  been  allowed 
to  the  answer  of  a  committee  of  a  lunatic?  I  am  unable  to 
ttoertain  whether  such  exceptions  have  ever  been  allowed 
or  Dot 

''With  respect  to  the  second  query,  Whether  an  imme- 
diate decree  has  been  made  upon  bill  and  answer,  where 
the  Defendants  are  a  lunatic  and  his  committee  ?  the  Clerks 
of  Records  and  Writs  are  not  aware  of  their  having  granted 
t certificate  to  set  down  any  such  cause  to  be  heard;  but 
they  say,  if  applied  for,  they  should  not  hesitate  to  give 
one. 

**  Up(m  the  third  question,  Whether  the  answer  of  a  com- 
vitiee  has  been  read  as  part  of  the  plaintiff's  evidence  in 
sorh  a  case,  I  beg  to  say  that  before  the  statements  in 
decrees  were  abolished,  such  answers  were  always  set  forth 
in  them ;  but  whether,  if  entered  as  read,  they  were  so  as 
part  of  the  PlaintifTs  evidence,  never  appeared  on  the  face 
of  the  decree.  The  only  case  I  have  been  able  to  refer  to 
in  the  Registrar's  books,  when  a  lunatic  and  his  committee 
answered,  isOwenr.  Domes,  Reg.  Book  B,  1747, /o/.  461. 
The  bill  was  for  a  specific  performance  by  the  purchaser ; 
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and  the  iunatici  by  fais  committee^  admitted  the  contract, 
and  divers  transactions  of  a  complicated  nature,  proofs  of 
which  were  entered  in  the  decree,  but  not  the  answer  as 
read. 

"  With  respect  to  the  fourth  question,  Whether  the 
decrees  in  cases  where  a  lunatic  and  his  committee  are 
defendants  have  been  distinguished  from  other  cases,  in 
regard  to  statements  as  to  the  reading  of  the  answer  ?  I 
believe  I  may  decidedly  say  that  no  such  distinction  has 
been  made  in  drawing  up  the  decrees." 

The  answers  given  to  these  questions  are  very  strong  in 
favour  of  the  view  which  I  entertain  upon  this  subject. 
The  case  to  which  reference  is  made  of  Owen  v.  Dames  (p) 
came  before  Lord  Hardwicke,  and  is  a  very  well-known 
case.  There  the  party  had  entered  into  a  contract  for  the 
sale  of  an  estate ;  he  became  a  lunatic  after  the  contract; 
and  Lord  Hardwieke  tnakes  this  observation :  **  There  is  no 
imputation  by  any  of  the  Defendants  as  to  the  value  of  the 
contract  and  the  consideration,  which  is  agreed  to  be 
reasonable,  and  delivers  the  Court  from  a  great  difficulty. 
The  question  then  arises  upon  what  terms  it  is  to  be  per- 
formed, whether  interest  is  to  be  paid,  and  from  what 
time  ?  *'  It  is  quite  clear  that  in  that  case  his  Lordship 
referred  to  the  answer,  as  that  which  relieved  the  Court 
from  a  great  difficulty.  With  all  deference  to  the  opinion 
of  my  noble  and  learned  Friend,  I  have  come  to  the  con- 
clusion, upon  which  I  should  have  been  perfectly  satisfied 
to  act,  if  I  had  had  myself  to  decide  this  case,  that  this 
answer  can  be  read  as  the  answer  of  parties  binding  the 
estate. 

If  that  should  fail  in  point  of  law,  then  comes  the  next 
question  as  to  the  adoption,  or  not,  of  the  answer  by  the 
present  Defendants.    One   thing  is   quite  clear,  and  I 
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entirelj  agree  with  my  noble  and  learned  Friend  in  that. 
It  ift  dear  upon  authority,  as  well  as  upon  principle,  that 
if  a  committee  puts  in  an  answer  in  that  character,  he  will 
be  bound  for  all  time  to  come  by  that  answer  in  any  other 
daracter  which  he  himself  may  subsequently  possess. 
For  example,  in  this  very  case  Mr.  Stanton  put  in  his 
answer  to  the  bill  as  a  committee,  and  subsequently  put  in 
his  answer  to  the  bill  qf  reyivor,  as  one  of  the  next  of  kin 
ind  administrator;  he  is  certainly  bound  by  both  the 
tosweTB  which  he  put  in,  and  he  would  have  to  remove  that 
obligation  by  acme  oew  defence,  if  the  Court  would  permit 
him  to  make  it*  But  that  which  he  swears  must  be  taken 
to  be  true,  and  this,  after  all,  goes  along  way  to  show  what 
I  have  contended  for  on  the  first  point,  that  his  answers 
are  binding.  That  they  are  binding  to  a  considerable 
eiteot,  no  one  doubts ;  that  ^y  bind  the  committees  in 
aoy  character  that  they  may  subsequently  acquire,  is  per- 
fectly clear ;  and,  as  it  appears  to  me,  they  are  also  binding 
to  a  larger  extent,  and,  as  I  have  already  stated,  they  are 
hindiDg  against  the  lunatic. 

I  am  clearly  of  opinion  that  the  expressions  used  in  the 
answer  to  the  bill  of  revivor  are  sufficient  to  amount  to  an 
adoption,  by  the  Defendants  to  that  bill,  of  the  answer  of 
iheniselvesythe  committees,so  fiur  as  they  are  the  same  per- 
S006,  to  the  original  bill.  There  is  nothing  to  prevent  them 
from  being  so,  and  it  must  be  considered,  therefore,  as 
an  adoption  by  them,  in  that  new  character,  of  the  first 
answer. 

As  to  the  jNTopriety  of  the  decree  against  Mr.  Stanton,  it 
adioits  of  no  doubt.  Mr.  Stanton  was  properly  made  a 
defendant  to  the  original  bill  in  the  character  of  a  spoliator, 
independentof  his  character  of  a  committee.  Ifa  man  holds, 
as  an  agent,  as  he  did,  an  instrument,  and  destroys  it,  he  may 
be  brought  before  the  C!ourt  as  a  defendant  to  the  suit  to 


1855. 

StIntow 
and  othen 

V, 
PsBaYAL. 


292 


CASES  IN  THE  HOUSE  OF  LORDS. 


1855. 

Stanton 
and  others 

FSBCITAL. 


establish  the  right,  in  order  to  obtain  evidence  from  him,  on 
his  oath,  as  to  the  contents  of  that  instrument,  and  his  spolia- 
tion of  it,  and  therefore  nothing  can  be  clearer  than  that  Mr. 
Stanton  was  properly  made  a  defendant  to  the  suit,  even  m 
the  character  of  a  spoliator,  and  as  answerable  at  all  times. 
Lunacy  Commission  or  no  Lunacy  Commission  existing ; 
and  whether  Mrs.  Caney  was  dead  or  alive,  he  would  be 
answerable  for  all  time  in  that  suit  as  a  defendant  and  as  a 
spoliator,  and  the  decree  against  him  would  be  perfectly  a 
matter  of  com^se. 

But  then  it  is  said  that  if  the  answer  is  adopted,  there 
having  been  no  replication,  you-  must  take  the  whole  of  the 
answer  as  it  stands.  Now  that  introduces  another  question. 
In  the  first  place,  no  replication  to  an  answer  to  a  pure 
bill  of  revivor  would  be  necessary.  If  the  Defendants  had 
desired  to  make  a  new  case,  jet  it  be  borne  in  mind  that 
there  was  nothing  in  the  rules  of  the  Court  to  prevent 
the  next  of  kin  and  administrator  fi*om  also  making  a 
new  case.  The  Defendants  did  attempt,  at  a  subsequent 
period,  to  obtain  leave  to  make  a  new  defence,  and  to  put 
another  answer  in,  and  to  raise  by  that  answer  the  defence 
of  the  Statute  of  Limitation,  and  they  failed  in  that  apph- 
cation.  But  there  is  no  appeal  against  that  order,  and 
consequently  they  have  submitted  to  the  order  of  the  Court 
that  they  were  not  at  tiberty,  as  the  pleadings  then  stood, 
to  raise  a  new  defence.  They  stand,  therefore,  upon  the 
old  defence,  and  the  question  comes  simply  to  this :  Is  it 
or  not  the  law  of  a  Court  of  Equity,  that,  supposing  you 
read  the  answers  you  must  impUcitly  believe  them  ?  In  a 
case  in  which  there  is  evidence,  as  in  this  case,  and  in  which 
there  is  an  answer,  supposing  the  whole  answer  read,  is  it  a 
rule,  either  in  law  or  at  equity,  that  you  must  read  the  whole, 
and  that  reading  it,  you  must  believe  it  ?  I  think  that  that 
is  not  the  rule.    Some  observations  were  made  on  that  point 
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m  tbe  case  of  Sermon  ▼.  Woodhridge  (p)y  in  which  Lord 
Mansfield  makes  this  remark  (q) :  **  It  is  said,  that  as  the 
case  rests  entirely  on  the  evidence  of  the  captain,  you  must 
take  it  altogether,  and  believe  the  whole ;  but  though  the 
whole  of  an  affidavit  or  answer  must  be  read,  if  any  part  is, 
yet  you  need  not  believe  aO  equally.  You  may  believe 
what  makes  against  his  point  who  swears,  without  believing 
what  makes  for  it" 

Then  Mr.  StarJue  (r)  thus  states  the  rule :  **  Although 
the  whole  of  an  answer  must,  in  general,  be  read,  the  rule 
decides  nothing  as  to  the  credibility  of  any  fact  which  it 
contains :  this  must  depend  upon  circumstances." 

In  BUnmt  v.  Barrow  (<),  a  previous  case,  of  Talbot  v. 
Ratledffe,  is  referred  to,  where  Lord  Chancellor  Hardtoicke 
observes,  "  that  as  to  reading  an  answer  against  a  party, 
the  rule  of  the  courts  of  law  was  too  large,  and  that  of  the 
courts  of  equity  too  confined ;  that  one  part  of  an  answer 
in  this  Court  may  be  read  against  a  party,  without  reading 
the  answer  throughout;  but  at  law  it  is  otherwise ;  and  if 
the  Judge  at  law  considers,  that  though  the  whole  of  the 
answer  is  read  there,  yet  every  part  of  the  answer  or  exami- 
nation is  not  of  equal  credit;  (sic)  he  thought  the  rule  of 
kw  to  be  preferred." 

Then  in  Roe  d.  Pellati  v.  Ferrars  (Oy  Mr.  Justice  Cham" 
ht  makes  this  observation :  **  The  point  which  in  this  case 
has  most  embarrassed  my  mind,  is  the  degree  of  positive 
proof  drawn  from  the  answer  in  Chancery  of  the  lessors 
of  the  plaintiff  in  their  own  favour.  It  is  true  that  it  was 
introduced  into  the  case  by  the  defendant,  on  whose  behalf 
some  parts  of  the  answer  were  read.  But  in  those  parts 
in  which  the  lessors  of  the  plaintiff  relied,  they  speak  only 
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to  what  they  '  have  heard  as  trudi.'  I  think  that  was  not 
admissible  evidence,  for  it  appears  to  me  that  where  one 
party  reads  a  part  of  the  answer  of  the  odier  party  in 
evidencei  he  makes  the  whole  admissible  only  so  far  as  to 
waive  any  objection  to  the  competency  of  the  testimony  of 
the  party  making  the  answer,  and  that  he  does  not  thereby 
admit  as  evidence  all  the  facts  which  may  happen  to  have 
been  stated  by  way  of  hearsay  only,  in  the  course  of  the 
answer  to  a  bill  filed  for  a  discovery."  And  that  has  been 
the  rule  of  the  Court  ever  since. 

These  authorities  at  least  show  that  there  is  no  rule 
of  a  Court  of  Equity  which  says,  that  although  yoa 
read  the  answer,  and  give  it  its  fiur  weight,  you  are  im- 
plicitly to  believe  the  whole  of  it.  If  you  have  evidence 
in  the  case,  and  that  evidence  not  contradicting  the  answer, 
but  clearing  up  things  sufficiently  to  enable  you  to  decide 
the  case,  giving  a  fair  weight  to  the  answer,  I  should  be  of 
opinion  that  you  are  entitled  to  read  the  answer  according 
to  what  appears  consistent  with  the  circumstances,  and 
that  you  are  not  bound  to  take  the  contents  of  the  answer 
as  true,  and  to  shut  your  eyes  and  your  ears  to  all  the  rest 
of  the  evidence,  and  the  circumstances  of  the  case. 

Now  let  us  just  look  at  the  case  before  your  Lordships, 
as  to  the  fact  of  the  agreement  being  given,  and  as  to  its 
value.  Is  that  agreement  well  proved  or  not?  You  have 
tlie  evidence  of  the  contents  of  the  instrument  If  you 
look  to  Mr.  Stanton's  answer,  he  tells  you  the  contents  of 
the  instrument  which  he  has  destroyed.  If  he  had  not 
improperly  destroyed  the  instrument,  Mrs.  Percival  would 
have  had  a  right  to  move  for  its  production,  and  the  pro- 
duction of  that  paper  would  at  once  have  established  her 
claim.  It  is  only  by  his  act  of  spoliation,  from  which  no 
court  of  law  would  ever  allow  him  to  derive  the  slightest 
benefit,  that  he  is  enabled  to  raise  this  question  at  all. 
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Thai  what  is  the  objection  raised?  I  must  read  the 
answer  in  order  to  get  at  the  terms  of  the  agreement  I  do 
read  it,  and  I  find  circumstances  with  which  I  should  have 
beea  satisfied  as  a  Judge,  if  I  had  had  to  decide  this  case, 
that  there  must  be  a  decree  for  the  Plaintiff.  I  should 
faa?e  ascertained  the  exact  sum  agreed  on  as  the  sum 
belonging  to  Mrs.  Percival  by  reference  to  the  amount  of 
dividends  paid  to  her  in  those  years  following  the  year  1 839, 
80  that  I  should  have  had  no  difficulty  in  the  matter. 

Bat  then  the  statement  of  Mr.  Stanton  is  accompanied 
by  other  statements,  upon  which  he  desires  to  impeach  the 
agreement  that  he  had  drawn.  I  hold  myself  at  perfect 
fiberfy,  not  to  neglect  what  he  has  said,  not  to  throw  it 
aade,  but  I  hold  myself  in  a  Court  of  Equity  quite  at' 
fiberty,  according  to  the  principles  of  the  Court,  to  read 
that  answer  with  the  attendant  circumstances,  and  to  judge 
what  the  real  fact  is  firom  the  complicated  statement  which 
he  makesy  and,  upon  his  own  statement,  (without  reference 
to  EUzabeth  Hammond)^  as  if  he  were  a  witness  standing 
tt  your  Lordships'  Bar,  and  there  stating  what  he  has  stated 
OD  his  oath  in  his  answer,  I  should  come  to  the  clear  and 
atisfiictory  conclusion  that  that  was  a  binding  and  valid 
agreement. 

Mr.  Stanton  could  not  ask  more  of  the  Court  than  that 
tbere  should  be  an  inquiry  to  ascertain  what  were  the  terms 
of  the  agreement  so  destroyed.  Could  there  be  a  greater 
iarce  than  that,  when  you  have  before  you  the  statement 
on  oath,  of  the  man,  against  his  own  interest,  who  drew 
the  agreement,  of  the  exact  terms  of  it,  and  also  proof 
of  its  having  been  acted  upon, — could  there  be  anything 
more  disgraceful  to  a  Court  of  Justice  than  to  direct  an 
inqniiy  as  to  what  the  terms  of  the  agreement  were,  in  order 
that  they  might  be  proved  ?  By  whom  ?  By  the  very 
same  man  (for  there  is  no  other  person  who  can  speak  to 
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them)  who  has  already  stated  those  terms.  You  would 
have  the  mockery  and  delay  of  a  Court  of  Justice,  diiying 
this  poor  unhappy  woman  into  the  grave  without  those  com- 
forts of  life  which  she  ought  to  have  derived  from  her 
property,  but  which  have  been  unjustly  withheld  from  her 
by  the  improper  conduct  of  Mr.  Stanton,  If  your  Lord- 
ships were  not  to  confirm  this  decision,  you  would  have  a 
new  litigation  commenced,  not  with  this  unhappy  woman, 
who  must  die  long  before  it  could  close,  but  with  her 
representatives ;  a  litigation  which  might  last  for  years,  and* 
then  again  come  back  to  your  Lordships'  House.  In  point 
of  law,  I  feel  perfectly  satisfied  that  the  decision  was  arrived 
at  rightly.  I  therefore  fiilly  agree  in  the  view  of  my  noble 
and  learned  Friend,  that  this  Appeal  should  be  dismissed, 
and  with  costs. 

The  Lard  Chancellor : — I  ought  to  state,  that^  in  concor- 
rence  with  my  noble  and  learned  Friend,  I  communicated 
with  Lord  Brougham,  who  is  now  at  a  distance  fit>m  Lon- 
don, but  who  heard  the  case  argued.  I  sent  him  a  fiill 
statement  of  the  views  which  I  had  taken,  and  he  has 
authorised  me  to  state  that  he  fuUy  concurs  in  the  result 
at  which  I  have  arrived. 


Decree  and  order  appealed  from  affirmed,  and  appeal 
dismissed  with  costs. 


Lords'  Journals,  26  April  1855. 
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Richard  Shortrioge         ...     Respondent,  May  1. 

A  Banking  Company  was  established  under  the  7th  Geo,  4,  c.  46. 
By  the  deed  of  settlement  of  the  Company,  it  was  declared  that 
no  transfer  of  shares  should  be  permitted,  except  upon  notice  to 
the  Directors,  and  on  the  consent  thereto  of  a  Board  of  Directors, 
sQch  consent  to  be  signified  by  a  certificate  in  writing  signed  by 
three  Directors  at  the  least.  If  such  consent  was  refused,  the 
shareholder  might  require  the  Directors  to  buy  his  shares  at  the 
market  price  of  the  day.  After  a  consent  given,  the  name  of  the 
tiaosferee  was  entered  in  the  Share  Register  Book,  and  the  entry 
there  was  conclusive  against  him.  No  shareholder  could  compel 
ao  inspection  of  the  books  of  the  Company.  S,  was  a  shareholder ; 
be  desired  tp  transfer  his  shares  to  different  individuals,  and  he 
sent  the  proper  notices  to  the  Directors  ;  he  received  back  consents 
signed  by  three  Directors,  on  which  he  completed  the  transfers ; 
the  transferees'  names  were  entered  in  the  Share  Register  Book ; 
and  the  returns  made  to  the  Stamp  Office  under  the  7  Geo,  4, 
c  46,  omitted  the  name  of  S,  from  the  list  of  shareholders,  and 
inserted  it  in  the  list  of  those  who  had  ceased  to  be  shareholders. 
The  transferees  afterwards  received  the  regular  notices  of  meetings, 
&e.  The  Directors  su bsequen tly  sought  to  impeach  these  transfei-s, 
on  the  ground  that  the  notices  had  never  been  submitted  to  a 
'^ Board  of  Directors,"  nor  the  consents  given  by  such  ''Board," 
but  that  the  consents  had  merely  been  examined  by  the  managing 
IMrector  alone,  then  signed  by  him,  and  afterwards  signed  by  two 
other  Directors.  It  appeared  that  this  mode"  of  transacting  the 
bosinesB  of  the  Company  had  existed  ever  since  the  formation  of 
the  Company : 

Hkld,  affirming  a  judgment  of  the  Master  of  the  Rolls^  that  such 
being  the  case,  the  Directors  could  not  in  this  instance  set  up  their 
own  want  of  observance  of  the  formalities  required  by  the  deed 
as  a  ground  on  which  to  fix  S.  with  liability  as  a  continuing 
shareholder;  their  course  of  dealing  bound  them,  and  he  was 
released. 

A  cnditor  of  the  Company  had  sued  the  Company  and  obtained 
jndgment,  and  then  at  the  desire  of  the  Directors,  had  issued  a 
Sd,Fa,  against  S, ;  S,  obtained  an  injunction  to  prevent  the  creditor 
from  enforcing  the  judgment  as  against  S, : 

Per  Lord  St,  Leonards^  Where  a  Company  has,  undvr  the  Act  7  Geo,  4, 

VOL.  T.  U 
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18551        same,  which  they  were  thereby  authorised  to  do,  out  of 
Baroatb      the  funds  and  on  behalf  of  the  company,  at  a  price  or  sum 
***   V.  *"     P®^  share,  to  be  fixed  by  tlie  average  of  the  prices  or  sums 
SnoRTRiDGB.   given  on  the  ten  next  preceding  sales  of  shares.     From 
the  very  beginning  the  consents  to  the  transfer  of  shares 
had  been  given  by  certificates,  signed  by  three  directors, 
but  they  had  not  been  signed  by  three  directors  sitting 
together  and  forming  *'  a  board."     It  had  been  a  custom 
for  one  director  to  receive  and  examine  proposals,  and  to 
sign  the  consent,  to  which  the  signatures  of  the  other  two 
directors  (often  appended  at  their  own  houses)  were  after- 
wards added. 

The  Respondent  in  1837  took  200  shares  in  die  com- 
pany, which  by  subsequent  purchases,  extending  to  the 
month  of  May  1847,  he  increased  in  number  to  620.  He 
received  certificates  in  the  usual  form,  and  his  name  wus 
inserted  in  "  The  Share  Register  Book."  Between  the  6tli 
and  20ih.July  1847,  he  disposed,  to  eight  different  per- 
sons, of  all  his  shares  through  a  broker  in  the  usual  manner. 
On  the  27th  of  July  1847,  the  usual  half  yearly  meeting 
to  declare  a  dividend  was  held,  and  the  usual  dividend  of 
10  per  cent,  on  paid-up  capital  was  declared.  The  trans- 
fers of  the  shares  of  the  Respondent  were  effected  in  the 
usual  manner,  and  the  last  of  these  transfers  was  com- 
pleted on  the  28th  August  1847,  on  which  day  his  name 
ceased  to  appear  on  the  books  of  the  company  as  a  share- 
holder. On  the  8th  December  1847,  the  return  required 
under  7  Geo.  4,  c.  46,  of  those  who  had  ceased  to  be,  and 
those  who  were  then  shareholders,  was  made  by  the  direc- 
tors to  the  Stamp  Office.  The  name  of  the  Respondent 
was  in  that  return  placed  among  those  who  had  ceased  to 
be  shareholders,  the  vendees  received  certificates,  and  were 
registered  as  shareholders,  and  afterwards  received  the 
ordinary  notices  of  meetings,  and  the  notices  for  a  call. 
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At  the  end  of  1847  the  Union  Bank  fell  into  difficulties,         1855. 
and  calls  were  made  on  the  shareholders.     Two  of  the      Barq^tb 
several  persons  to  whom  the  Respondent  had  sold   his     ^^  others 
shares  were  persons  who  appeared  about  the  same  time   Shobtruxib. 
to  have  also  fallen  into  difficulties,  and  a  demand  of  a  call 
va5  then  made  on  the  Respondent,  as  if  he  had  still  con- 
tinued a  shareholder  of  the  company.    The  directors,  on  the 
8lh  o{  January  1848,  wrote  to  the  Respondent,  "  They  will 
not  allow  the  transfer  of  200  of  your  shares  in  the  bank  to 

Mr. ,  nor  of  40  of  your  shares  to,  Mr. ,  for  want 

of  the  proper  assent  on  the  part  of  the  board  of  directors 
to  the  sale  and  transfer  of  those  shares  in  the  manner  pre- 
scribed by  the  deed  of  settlement."  The  Respondent  at 
once  wrote  back,  "  You  will  find  that  the  transfer  of  these 
shares  is  not  only  allowed,  and  recorded  in  the  books  of 
the  bank,  but  that  su^  transfer  is  further  confirmed,  if 

necessary,  by  your  own  application  to  Mr. and  Mr. 

— ,  for  their  calls  upon  these  shares  as  the  holders  of 
them.  Had  the  objection  to  the  transfer  been,  taken  at 
the  time,  I  would  then  have  required  the  directors  to  take 
the  shares  at  the  price  of  the  day.  See  sec.  148."  The 
directors  replied, "  The  transfers  of  your  shares  to  Mr. 
and  Mr. were  never  brought  before  the  direc- 
tors at  all,  and  therefore  no  assent  could  possibly  have 
been  given  to  them :  if  you  had  taken  the  steps  necessary 
to  place  yourself  in  a  position  to  require  the  directors  to 
take  a  transfer  of  those  shares  to  the  company,  such  a 
proceeding  would  have  had  no  effect  in  the  case  of  an 
insohent  company,  of  which  you  are  a  member.  No  ap- 
plication has   been  made   to    Mr. or  Mr. for 

payment  of  the  calls  on  tliose  shares." 

The  London  and  Westminster  Bank  having  a  large  claim 
against  the  Newcastle  and  Union  Bank,  took  proceedings 
to  recover  the  same,  and  obtained  judgment  for  63,157/. 

u  :i 
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1856.  12  8.  6d.y  and  issued  writs  of  scire  facias  against  several 
Bargate  shareholders  who  had  not  paid  up  calls.  No  writ  of  scire 
au   ot  era    yjz^*^  ^^g  ^^  f^f-  igg^^d  agdnst  the  Respondent,  as  his 

Sbortudge.   name  did  not  appear  on  the  October  return  at  Somerset 

•  _  

House.  The  directors  of  the  Newcastle,  &c.,  Union  Bank, 
on  the  14th  January  I848,  made  an  entry  in  the  share 
register  book  against  each  entry  of  the  transfer  to  the 
before-mentioned  two  persons,  purchasers  fi'omthe  Respon- 
dent, in  the  following  terms :  **  The  consent  of  the  board 
of  directors  to  this  transfer  not  having  been  given,  and 
this  entry  having  been  made  without  their  authority,  the 
allied  transfer  is  null  and  void."  On  the  1st  of  March 
1848,  they  made  a  new  return  to  the  Stamp  Office,  in  which 
the  name  of  the  Respondent  was  included  as  a  member  of 
the  company.  On  the  24th  January  1848,  the  London 
and  Westminster  Bank,  by  its  publig  officer,  Mr.  JBosanqweij 
conmienced  an  action  by  scire  facias  against  the  Respon- 
dent, to  which  he  pleaded  that  he  vras  not  a  member  of  the 
company.  The  cause  was  tried  before  the  Lord  Chief 
Baron,  at  the  sittings  after  Michaelmas  Term  1849,  when 
the  Plaintiff  gave  in  evidence  the  two  returns  of  March 
1847  and  March  1848,  and  the  altered  entry  in  the  share 
register  book  of  January  1848  ;  but  evidence  of  the  return 
of  October  1847  tendered  by  the  Defendant  was  rejected. 
A  statement  of  facts  was  agreed  on,  and  in  addition  to 
those  already  set  forth  appeared  the  following: — ^That 
the  said  broker  at  the  same  time  delivered  the  seller's  cer- 
tificates to  the  same  clerk,  and  asked  whether  the  transfer 
would  be  accepted,  and  the  broker  left  at  the  bank  the 
notice  and  certificates.  That  the  clerk  went  into  the 
manager's  room,  and  coming  back  answered  the  broker  in 
the  affirmative.  That  the  money  was  afterwards  paid  by 
the  buyer  on  the  25th  of  August^  and  the  buyer's  broker 
applied  to  the  bank  for  the  new  certificate  of  his  (the 
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boyer)  being  the  holder  of  the  shares.    That  no  consent  of        1865. 
a  board  of  directors  was  given  by  a  board  of  directors  to      Bargatb 

Mr. becoming  or  being  registered  as  a  holder  of  these     ^^  oihen 

shares,  but  a   certificate  was    signed    by  Chapman^  the    Shortriogx. 

managing  director,  not  at  a  boards  but  separately  by  him- 

sdfy  and  afterwards  sent  on  by  him  to  Mr.  Brown  and  Mr. 

AtUmon  respectively,  who  were  respectively  directors,  and 

wlio  respectively  signed  the  same  separately  at  their  private 

residences,  not  at  any  board,  and  returned  it  to  the  manag- 

ii^  director.     That  for  the  last  five  or  six  years,  the  same 

course  as  that  above  described  had  been  always  pursued  on 

the  transfer  of  shares,  no  consent  of  any  board  of  directors 

having  ever  daring  that  time  been  given  to  any  transfer  of 

shares.    That  many  circulars  were  issued  by  the  directors 

to  the  shareholders,  between  the  date  of  the  transfer  to 

Cartridge,  and  the  alteration  of  the  register  in  January 

1848 ;  but  that  no  such  circular  was  sent  to  the  defendant 

Suniridge  until  the  7th  of  January  1848. 

A  verdict  was  then  taken  for  the  Plaintiff,  subject  to  a 
motion  to  enter  it  for  the  Defendant.  The  case  was  argued 
in  1850,  and  on  the  8th  of  July  in  that  year  Mr.  Baron 
Bolfe  delivered  the  judgment  of  the  Court  of  Exchequer  ^ 
in  favour  of  the  Plaintiff  (c).  While  the  case  was  still 
under  consideration  in  the  Court  of  Exchequer,  namely,  on 
the  19th  April  1850,  the  Respondent  filed  his  biU  in  the 
Court  of  Chancery  against  the  public  officer  and  directors 
of  the  Newcastle,  &c..  Union  Bank,  setting  forth  all  the 
above  (acts,  and  praying  that  the  Defendants  (the  present 
Appellants),  might  be  restrained  from  using  his  name 
in  their  said  company ;  that  they  might  be  directed  to  in- 
demnify him  against  tlie  demands  of  the  London  and  West- 
minster Bank ;  that  they  might  be  declared  to  have  accepted 
the  transfer  of  all  his  shares  in  their  company,  and  that  it 

{c)  4  Exch.  Rep.  69D. 
U  4 
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1855.         might  be  declared  that  he  had  not  been  a  member  of  the  com- 
Baroatb      pany  since  August  1847;  that  his  name  might  be  erased 
and  ot  lere     f^^^  ^j^^  books,  and  that  the  company  might  be  restrained 
Shobtridgie.   by  the  order  and  injunction  of  the  Court  of  Chancery  from 
continuing  his  name  on  tlie  share  register  book  of  the  com- 
pany, or  in  any  manner  treating  him  as  a  member ;  and 
that  the  Union  Banking  Company,  and  the  London  and 
Westminster  Banking  Company,  might  be  restrained  from 
further  prosecuting  any  action  a<^ainst  him  as  a  member  of 
the  Union  Banking  Company  after  August  1847. 

The  cause  was  heard  before  the  Master  of  the  Rolls,  who 
in  April  1852  (d)  granted  a  perpetual  injunction  against 
Bosanquety  restraining  him  from  issuing  execution  in  the 
action  at  law,  and  declared  that  the  Respondent,  on  the 
28th  of  August  1847,  ceased  to  be  a  shareholder  in  the 
Union  Banking  Company,  and  the  public  officer  of  that 
company  was  enjoined  not  to  place  his  name  on  the  regis- 
ter bookj  or  on  the  return  made  to  the  Stamp  Office. 
This  was  the  decree  now  appealed  against. 

The  SoUcitor-genei-al  (Sir  R.   Betliell)    and    Mr. 
Selwyn  for  the  Appellants: 

m 

There  can  be  no  difference  in  this  case  between  the 
operation  of  rules  of  law  and  of  equity.  At  law  the  Respon- 
dent has  been  declared  to  continue  a  shareholder.  He  has 
no  equity  to  set  up,  to  defeat  the  effect  of  that  decision. 
The  judgment  of  the  Master  of  the  Rolls  was  made  to 
depend  on  a  supposed  collusion  between  the  two  banks ; 
but  that  was  not  the  matter  properly  before  the  Court. 
There  is  no  doubt  that  the  share  register  book  is  conclu- 
sive on  the  question  of  shareholder  or  not ;  but  that  book 
must  be  kept  as  ordered  by  the  board  of  directors,  and 
any  alteration  made  in  it  without  their  authority  is  nulL 

{d)  16  Btav.  8-1. 
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The  mere  entry  in  the  book  does  not  show  that  the        18^* 
required  forms  have  been  duly  complied  with ;  nor  does      Baroatb 
the  simple  statement  that  that  was  so,  produce  any  such  ^^ 

effect,  nor  can  it  be  binding  on  the  board  or  on  the  com-  Shortridob. 
pany.  The  Respondent  may  have  a  right  to  proceed 
gainst  the  directors  for  not  doing  what  he  lawfully  re- 
quiredy  or  to  call  on  the  purchaser  to  proceed  to  the  regular 
completion  of  the  contract,  but  he  is  not  m  the  meantime 
relieved  from  his  liability  as  a  shareholder.  The  real 
contest  here  is  not  between  the  Respondent  and  the  direc- 
tors, but  between  him  and  the  company. 

[The  Lord  Chancellor. — ^The  question  is  not  between 
the  same  parties  as  in  the  Court  of  Exchequer.  There 
it  was  between  Shortridge  and  a  creditor  of  the  Union 

» 

Bank;  now  it  is  between  him  and  that  bank  itself] 

The  question  raised  is  the  same,  namely,  whether  he 
continues  a  shareholder  of  the  Union  Bank.  Taking  •the 
case  in  the  way  the  most  &vourable  to  the  Respondent, 
there  are  here  two  innocent  parties ;  the  question  is,  which 
is  to  suffer  ?  Certainly  not  the  company,  but  the  man  who 
did  not  comply  with  the  laws  of  the  company.  The  negli- 
gence of  the  directors  cannot  affect  the  comjiany.  It  is 
clear  that  unless  an  agent  acts  in  conformity  with  the  rules 
settled  for  his  conduct,  the  act  done  has  no  validity.  The 
power  of  the  directors,  the  agents  of  the  company,  was 
given,  to  be  employed  on  certain  conditions,  and  in  certain 
forms ;  if  not  so  employed  the  act  is  invalid :  JEx  parte 
ilargan  (e).  There  the  directors  had,  but  not  in  confor- 
mity with  the  provisions  of  the  deed  of  settlement,  pur- 
chased the  shares  of  Morgan ;  and  it  was  held  that  this 
irregular  purchase,  though  made  under  the  authority  of  a 
resolution  of  a  general  meeting,  did  not  absolve  Morgan 

(e)  1  Mjc.  &  G.  225  ;  1  Hall  &  T.  324  ;  1  De  G.  &  S.  750. 
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18^5.        from  his  liability  to  be  a  contributor.    Ex  parte  Lowes  (/) 


Baboatx      was  decided  on  the  same  principle.    In  Ex  parte  Bennett 
in  re  the  Coalbrook  Company  {g\  the  Lords  Justices  affirmed 


r. 


Shobtkidge.  a  decision  of  the  Master  of  the  Rolls,  holding  that  a  share- 
holder who  has,  by  an  irr^ular  act  of  the  directors,  been 
allowed  to  retire  from  the  company,  is  still  liable  to  be 
placed  on  the  list  of  contributories.  In  Keen^f^  Executors 
case  (A),  and  in  the  Great  Western  Company  v.  Rushout  (t), 
the  same  course  was  followed.  The  deed  of  settlement  gives 
the  law,  which  cannot  be  abrogated  by  the  act  of  directors^ 
or  even  by  the  .vote  of  a  general  meeting.  The  mistake  of 
the  Master  of  the  Rolls  here  was,  that  while  he  treated  the 
share  register  book  as  conclusive,  he  assumed  that  the  cor- 
rectness of  the  entries  there  did  not  depend  on  compliance 
with  the  deed,  but  on  the  practice  of  the  directors. 
Suppose  the  entry  had  been  made  by  mistake,  it  would  not 
be  binding  on  the  general  body  of  the  shareholders,  nor  will 
it  be  so  if  made,  as  it  was  here,  by  an  irregular  practice, 
contrary  to  the  law  of  the  company.  Straffon's  case  (J), 
does  not  overrule  Morgan's  case ;  on  the  contrary,  in  de- 
ciding it,  Lord  Chancellor  St.  Leonards  expressly  stated  (A) 
that  they  were  distinguishable  from  each  other.  The  letter 
of  the  deed  and  the  constitution  of  the  company  alone 
govern  the  decision  of  cases  like  the  present,  and  the  admis- 
sion made  in  the  Exchequer,  that  no  consent  had  been 
given,  must  be  acted  on  here. 

Mr.  Roundell  Palmer  and  Mr.  Elmsley  (Mr.  Sates 
was  witli  them)  for  the  Respondent : 
This  appeal  does  not  necessarily  involve  the  decision  of 
the  case   in  the  Court  of  Exchequer   (/),   for  they  are 

(/)  20  Law  J.,Ch.,  295  ;  con-  (A)  3  De  G.  Mac.  &  G.  272. 

firmed  on  appeal,  1  De  G.  Mac.  («)  6  De  G.  &  S.  290. 

&  G.  421.  ( j )  1  De  G.  Mac.  &  G.  676, 

(^)  18  Bear.  349;   affd.   24  (k)  Id.  589. 

Law  J.,  Cli.,  130.  (/)  4  Excb.  Rep.  699. 
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between  difierent  parties,  on  different  states  of  facts,  and  185A. 
are  to  be  decided  by  different  rules  of  law ;  but  if  the  two  Bahgatb 
cases  are  incoimistent,  then  it  is  submitted  that  that  decision  ^^  others 
is  erroneous.  The  individual  shareholders  have  not  merely  Sbortsidgb. 
the  power  but  the  right  to  transfer  their  shares.  The  deed 
shows  how  that  right  is  regulated,  and  is  to  be  exercised. 
if  they  do  aU  that  in  them  lies  to  observe  the  provisions  of 
the  deed,  their  right  is  duly  exercised,  and  an  irregularity 
(»  the  part  of  the  directors  cannot  affect  its  exercise. 
On  the  evidence  here  the  consent  must  be  assumed  to 
have  been  duly  given.  The  shareholders  of  this  company 
were  prevented  from  inspecting  the  books,  and  had  no 
means  of  compelling  the  directors  to  follow  the  formal 
reqaiates  of  the  deed  of  settlement.  Their  rights  were, 
therefore,  not  affected  by  any  negligence  of  the  directors 
to  do  so.  The  144th  clause  prohibits  the  admission  of 
Dew  shareholders  "  without  the  consent  of  the  board  of 
directors  ;*'  that  consent  is  to  be  shown  by  ''  a  certificate  in 
writii^y  signed  by  three  of  the  directors,"  who,  for  such  a 
purpose,  therefore  constitute  a  board.  No  shareholder  has 
the  means  of  knowing  in  what  way  the  three  signatures 
are  attached  to  the  consent,  but  if  they  are  attached  and 
the  alteration  is  afterwards  made  in  the  share  register 
book,  the  transfer  is,  by  the  156th  clause,  complete  as 
between  him  and  the  company.  All  that  was  done  here, 
and  as  most  of  Shariridfft^s  own  shares  had  been  trans- 
ferred to  him  in  the  same  way  in  which,  in  July  1847,  he  * 
transferred  them  to  others,  the  argument  of  the  Appellants, 
if  good  for  anything,  would  show  that  as  to  those  shares  he 
never  had  been  a  shareholder  at  all.  Nay,  the  very 
existence  of  the  company  is  affected  by  the  argument  on 
the  other  side,  for  the  admitted  facts  prove  that  out  of  the 
whole  30,000  shares,  of  which  the  capital  consisted,  only 
4/245  were  original  and  untransferred  shares. 
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1855.  [The  Lord  Chancellor. — If  the  transfers  have  been  so 


Baboatb      made  that  the  party  cannot  be  considered  liable  to  aa 
'"^  Z   ^^    action  at  the  suit  of  an  external  creditor,  what  is  the 
Sho&tridoe.  purpose  of  the  interference  of  a  Court  of  Equity  ?] 

It  was  necessary  to  appeal  to  equity,  because  the 
directors  had  tampered  with  the  books.  If  the  transaction 
appears  valid  at  law,  there  is  good  ground  for  an  application 
to  equity.  On  the  20th  October  1847,  there  was  a  meeting 
to  stop  all  Airther  transfers,  which,  in  fact,  was  an  admission 
that  all  which  had  been  before  made  were  properly  made, 
and  the  resolution  then  passed  referred  entirely  to  those 
which  might  be  proposed  after  that  date.  WbaX  had  once 
been  done  could  not  be  retracted :  Holme's  case  (m).  The 
principle  on  which  this  House  will  act  is  shown  in  the  case 
of  Piers  v.  Piers  (n),  where  the  long  settled  mode  of 
performing  a  certain  act  was  recognised  as  explaining  away 
a  difficulty,  occasioned  by  the  misrecollection  of  one  of  tlie 
witnesses.  Strafforis  case  (o),  is  directly  in  point  with  the 
present;  and  Taylor  v.  Hughes  (/>),  actually  decides  it 
There  pereons  had  been  shareholders  in  a  commercial  and 
agricultural  bank ;  no  power  existed  in  the  deed  for  the 
directors  to  buy  up  their  shares,  but  there  was  a  general 
power  for  them  to. manage  the, affairs  of  the  company. 
The  directors  ordered  that  the  stock  of  a  member  should 
be  taken  at  a  certain  price,  and  the  transfer  was  executed, 
but  in  an  irregular  manner.  They  afterwards  attempted 
to  impeach  what  they  had  thus  done,  but  it  was  held  that 
they  could  not  do  so. 

Here  the  formalities  of  transfer  were  dispensed  with  by 
the  directors  themselves :  the  Respondent  had  no  means 
of  compelling  the  observance  of  them,  nor  could  he  even 

(w)  2  De  G.  Mac.  &  G.  113.  (o)  1  De  0.  Mac.  &  G.  57G. 

ike  12G.  {p)  2  Jo.  &  Lat.  24. 

(»)  2  H.  L.  C.  331. 
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hiow  that  they  were  not  duly  observed.     Under  such  cir-         18M. 
aunstances  the  act  of  the  directors  who  signed  the  consent      Bargatb 
was  the  act  of  the  board  of  directors,  and  their  course  of  ^^ 

dealing  in  this  matter  binds  all  parties :  Walter's  case  (9),  Shobtkidob, 
Gordons  case  (r\  Badge's  case  (s),  CochburvLS  case  (Oy 
Straffon's  executors*  case  (u).  This  mode  of  transferring 
shares,  although  not  in  conformity  with  the  deed  of  settle- 
ment, had  been  adopted  from  the  beginning,  and  the  rule 
laid  down  by  Lord  Eldon  in  Cojist  v.  Harris  (r)  applies ; 
namely,  that  alterations  ought  not  to  be  made  in  a  deed  of 
partnership  except  by  the  agreement  of  all,  but  that  '*  if 
alterations  are  made  by  some  of  the  partners  and  acqui- 
esced in  by  all,  the  Court  would  hold  that  to  be  an  adop- 
tion of  new  terms."  That  rule  was  stated  and  expressly 
affirmed  by  Lord  SL  Leonards  in  Taylor  v.  Hughes  {w). 

Even  in  the  case  of  Keent's  executors  (x)  the  transfer 
was  held  to  be  insufficient,  not  merely  because  formal 
requisites  of  transfer  had  not  been  complied  with,  but 
because  in  substance  there  was  no  proof  of  the  allowance 
of  the  transfer  by  the  company,  for  though  there  was  an 
mtry  of  Kluht*s  name  in  the  company's  books,  the  divi- 
dends subsequently  due  to  his  wife  had  been  paid  to  the 
te$tatrix*s  executor  and  not  to  her,  and  the  entry  appeared 
to  be  the  mere  unauthorised  entry  of  the  secretary. 

Ex  parte  Bennett  {y)  is  not  an  authority  the  other 
way;  for  there  a  particular  act  was  done  which  was 
clearly  tdira  vires  of  the  directors,  and  could  not  affect 
tbe  creditors  of  the  company ;  and  the  proceedings 
in  Walter's   second  case  (z)    were   held    void,   because 

(f )  3  De  G.  &  S.  149.  {v>)  2  Jo.  &  Lat.  24,  53. 

(r)  Id.  249.  \x)  3  De  G.  Mac.  &  G.  272. 

(ff)  13  Bmt.  162.  (y)  18  Beav.  339 ;  24  L.  J.; 

(0  4  De  G.  &  S.  177.  Ch.,  130. 
(«)  1  De  G.  Mac.  &  G.  576.  (z)  3  De  G.  &  Sm.  244. 

(f)  Turn.  &  R.  496,  517. 
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1855.        there  the  requisites  of  the  deed  were  said  to  be  systcma- 

Baroatb      tically  violated.     In  all  those  cases   too   the    question 

an  otnen     i^giated  to  the  rights  of  strangers  and  creditors  as  against  a 

Shortbidob.    shareholder  whose  shares  had  been  irregularly  transferred. 

Here  the  parties  are  not  the  directors,  or  a  member  and  a 

creditor,  but  the  directors  and  a  member  of  the  company ; 

and  the  de&ult  as  to  the  regularity  of  the  proceeding  is  a 

de&ult  by  the  directors,  and  not  by  the  Respondent,  who 

on  his  part  has  done  all  that  the  deed  required. 

The  Solicitors-General  in  reply  : 
The  true  and  only  point  in  this  case  is,  whether  the 
relation  in  which  Shortridge  contracted  to  stand  with  the 
company  can  be  dissolved  in  any  other  way  than  is  pro- 
vided for  by  the  deed.  The  answer  must  be  in  the  n^ative. 
The  directors  are  the  agents  of  the  company,  and  can 
exercise  no  authority  to  bind  the  company  except  that 
which  is  given  to  them  by  the  deed  creating  them  agents. 
In  some  of  the  cases  cited  on  the  other  side,  such,  for 
instance,  as  Bagged  case,  (a),  the  acts  done  were  held  good 
notwithstanding  the  omission  of  certain  required  formali- 
ties, but  that  was  because  those  formalities  were  impossible 
to  be  complied  with.  There  was  no  such  impossibility 
here,  and  therefore  those  cases  do  not  apply  to  the  present. 
In  others  the  case  had  not  been  provided  for.  In  Taylor 
V.  Hughes  (Jb\  the  deed  said  nothing  as  to  the  company 
purchasing  shares,  but  the  power  which  the  directors 
exercised  in  purchasing  them  was  thought  by  Lord  St. 
Leonards  to  be  necessarily  existent  in  the  directors  (c). 
Here  there  could  be  no  such  inferential  authority,  for  the 
deed  expressly  declared  that  no  transfers  should  be  valid 
except  they  were  consented  to  in  a  certain  specified  way, 

(a)  13  Beav.  162.  (c)  2  Jo.  &  Lat.  52. 

(I)  2  Jj.  &  Lat.  24. 
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and  that  case  therefore  has  no  bearing  upon  the  present.        ms. 
In  like  manner  Walters'  first  case  (d)  must  be  read  in  con-      Baboatb 
nexion  with  Morgan' ^  case(e),  and  then  it  will  be  found  others 

not  to  be  opposed  to  the  ailment  for  these  Appellants.  Shortridok^ 
The  cases  of  Bennett  {f  \  of  Keene  {g\  and  of  Lawes  (A), 
Walters^  second  case  {d)^  is  clearly  in  their  favour,  are 
directly  in  point  with  the  present,  and  the  last  of  them 
expressly  establishes  that  even  the  resolution  of  a  geneml 
meetiiigy  and  the  acting  on  that  resolution  by  the  directors, 
will  not  have  force  to  defeat  the  provisions  of  the  deed. 

The  Lord  ChancelAr : 

The  Master  of  the  RollSf  when  he  gave  judgment  in  i  May  1855. 
this  case,  pre&ced  it  by  the  observation  that  it  had  occu- 
pied so  much  of  the  time  of  the  Court,  and  therefore  had 
illowed  so  many  opportunities  of  considering  the  bearing 
of  the  different  questions  that  arose,  that  he  did  not  wish 
for  fiuther  time  before  deciding  it.  I  may  say  that  that 
b  entirely  the  situation  in  which  I  feel  myself  here.  Upon 
conununicating  with  my  noble  and  learned  Friend,  I  find 
that  we  do  not  take  exactly  the  same  view  of  the  case,  but 
inasmuch  as  I  rather  think  that  he  concurs  in  all  particulars 
with  the  Master  of  the  RoUsj  and  after  hearing  the  case 
has  come  substantiaUy  to  the  same  conclusion,  it  will  not 
be  necessary  for  me  to  detain  your  Lordships  at  very 
great  length  in  stating  the  grounds  upon  which,  on  an 
examination  of  the  authorities,  I  have  arrived  at  a  different 
amdusion. 

Having  been  a  member  of  the  Court  of  Exchequer  at 
the  time  when  this  case  came  before  that  Court,  it  may 
well  be  that  the  impressions  which  the  discussion  of  that 

{i)  3DeG.&Sin.l49and244.  Ch.,  180. 
(e)  1  Mac  &  G.  226  ;  1  Hall         (^)  SDe  G.  Mae.  &  G.  272. 
&  T.  324.  (A)  20  L.  J.,  Ch.,  2d6  ;  affd. 

(/)  18  Beav.  339 ;  24  L.  J.,  1  De  G.  Mac.  &  G.  421. 
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1855.         case  produced  on  my  mind  have  been  stronger  than  they 

Baroate      would  otherwise  have  been,  and  they  may  perhaps  unduly 

and  otbers     influence  me  now.     I  have,  however,  endeavoured  to  divest 

Shortridgb.    myself  of  all  preconceived  opinions  and  of  all  feeling  or 

impression  arising  from  that  circumstance,  but,  with  every 
desire  to  do  so,  I  confess  that  the  conclusion  to  which  I 
should  arrive  if  this  case  now  came  before  me  for  the  first 
time,  is  the  same  as  that  at  which  I  did  arrive  when  the 
case  was  before  the  Court  of  Exchequer. 

In  the  case  of  joint  stock  companies  the  rights  of  the 
parties  ought  to  be  strictly  regulated  by  the  terms  of  the 
deed.  When,  as  in  the  present  case,  a  person  becomes  a 
shareholder  in  a  company  and  executes  a  deed  as  a  share- 
holder, with  the  stipulation  in  it  that,  as  between  himself 
and  the  other  shareholders,  he  shall  cease  to  be  a  share- 
holder by  going  through  a  particular  course  of  proceeding, 
he  may  so  cease  by  going  through  that  course,  but  cannot 
cease  to  be  a  shareholder  by  anything  short  of  that.  I  doubt 
whether  I  might  not  go  the  lengtli  of  saying  that  he  could 
not  otherwise  cease  to  be  a  shareholder,  even  should  tlie 
course  thus  prescribed  be  a  mere  matter  of  form.  But  when 
the  stipulation  as  between  himself  and  the  other  shareholders 
is,  that  each  shareholder  shall  cease  to  be  a  shareholder 
only  by  the  consent  of  a  board  of  directors,  given  at  one  or 
more  meetings  of  the  board  of  directors  to  consider  die 
propriety  of  permitting  the  transfer,  I  cannot  treat  that  as 
a  mere  matter  of  form,  but  I  must  thhik  tliat  compliance 
witli  such  a  requisition  is  strictly  a  matter  of  substance. 

The  first  question  here  is,  whether  Mr.  Shortridge  has 
ceased  to  be  a  shareholder  in  the  mode  in  which  alone  it 
was  competent  to  him  so  to  cease.  In  the  argument  upon 
the  case  before  the  Court  of  Exchequer  it  was  stated  as  an 
admitted  fact,  that  there  had  not  been  the  consent  of  a 
board  of  directors.     It  was  argued  here  very  strongly  at 


CASES  IN  THE  HOUSE  OF  LORDS.  313 

the  Bar,  tiiat  though  that  was  admitted  in  the  CSourt  of  Ex*        1855» 

cheqaer,  it  ou^t  not  to  be  taken  as  admitted  here,  because      Baboatb 

here  we  were  not  bound  by  those  admissions  that  the  case  ^tnan 

was  to  be  looked  at  simply  upon  the  evidence ;  and  that,   SHOBiBmoB. 

in  &cty  looking  at  all  the  evidence  taken  together,  it  must 

be  assumed  that  there  was  the  consent  of  the  board  of 

directors.    I  certainly  cannot  concur  in  that  view.    I  think 

it  is  perfisctly  dear  upon  all  the  proceedings  that  there  was 

not  the  cmisent  of  the  board  of  directors,  and  assuming, 

18  it  was  stated  in  the  Court  of  Exchequer,  that  for  five  or 

six  years,  or  as  it  was  stated  upon  the  evidence,  from  the 

fast  commencement  of  the  company,  there  was  no  other 

mode  of  transfer,  the  important  questtoa  is  this :  whether 

this  mode  is  to  be  taken  as  a  substitute  for  the  mode 

stipulated  for  in  the  deed.    It  is,  in  truth,  upon  that  point 

that  the  Court  of  Exchequer  was  at  variance  from  the 

opinbn  expressed  by  the  Master  of  the  Rolls,  and  as  it 

appears  to  me  the  Court  of  Exchequer  was  right    Assum* 

ing  that  there  never  was  a  transfer  made  in  any  other  mode 

than  that  in  which  the  transfer  by  Mr.  Shortridge  was 

made,  still  that  is  immaterial,  inasmuch  as  that  is  not  the 

mode  stipulated  in  the  deed  as  between  Mr.  Shortridge 

and  his  co*  partners.     Mr.  Shortridge,  in   my  opinion, 

therefore,  never  ceased  to  be  a  partner  as  between  himself 

and  them.     That  is  shortly  the  view  I  should  have  taken 

of  this  case  if  my  ^  noble  and  learned  Friend  had  not  differed 

from  me,  but  when  I  find  that  the  Master  of  the  Bolls  and 

my  noUe  and  learned  Friend  take  a  different  view  of  the 

case,  it  certainly  tends  to  shake  my  confidence  in  the  opinion 

▼hich  I  entertain. 

If  the  decision  of  this  case  had  depended  upon  whether 
1  should  alter  or  not  the  opinion  I  had  formed  in  the 
Court  of  Exchequer,  I  should  have  taken  further  time  to 
consider  it,  but  as  it  is  not  material  to  the  result,  I  have 

VOL.  V.  X 
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IS51L        not  thought  it  necessary  to  take  that  course,  but  only  to 
Baboats      say  that  I  am  inclined  to  maintain  the  opinion  which  I 
andathen     before  entertained. 

Sbobibidoi«  There  is  one  other  point,  however,  to  which  I  feel  my- 
self called  upon  to  advert,  in  order  that  it  may  not  be 
supposed  that  I  have  overlooked  it.  Even  supposing  the 
Master  of  the  Rolls  to  be  correct  in  his  view  of  the  law, 
I  do  not  see  that  this  was  a  case  for  an  injunction;  be- 
cause, what  the  Master  of  the  Rolls  has  stated  is,  not  that 
Mr.  Shortridge  did  not  remain  a  shareholder,  but,  that  for 
some  equitable  reason  it  was  not  proper  that  the  Appel- 
lants should  assert  against  him  in  that  character  their 
l^al  rights.  But  the  decree  proceeds  expressly  upon  the 
declaration  that  the  Plaintiff,  on  the  28th  August  1847, 
ceased  to  be  a  shareholder.  If  that  is  so,  I  cannot 
understand  what  necessity  there  was  for  an  injunction  at 
alL  If  he  ceased  to  be  a  shareholder,  then  any  action 
against  him  would  be  perfectly  innocuous,  and  we  must 
consider  the  case  without  reference  to  the  fact  that  this 
action  has  been  brought,  and  that  in  consequence  of  the 
arrangement  between  the  parties  bringing  it  before  the 
Court,  it  has  been  erroneously  decided.  We  must  see 
•  what  in  substance  are  the  rights  which  the  Plaintiff  in 
this  suit  establishes  to  the  satisfection  of  the  Court  The 
Defendants  have  no  legal  right  against  Mr.  Shortridge  if 
he  has  ceased  to  fill  the  only  character  which  could  entitle 
them  at  law  to  proceed  against  him.  Instead  of  a  suit  in 
equity  to  restrain  the  action,  the  proceeding  should  have 
been  in  the  nature  of  a  demurrer,  but  if  the  Plaintiff  has, 
according  to  the  declaration  in  the  decree,  ceased  to  be  a 
shareholder,  to  what  puipose  should  you  restrain  the 
Defendants  firom  bringing  an  action  ? 

I  am  puiposely  very  short  in  the  observations  that  I 
make«    I  make  them  merely  with  the  object  of  showing 
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the  view  I  take  of  the  case  as  it  stands.     I  am  aware  that        1855. 
m  the  result  it  is  unimportant,  and  I  do  not  wish  to  enter      Baroatb 
bto  a  more  elaborate  discussion,  because  I  believe  my     ^^  ^   ®" 
noble  and  learned  Friend,  who  is  so  familiar  with  this  Shobtbidob. 
sabject,  will  state  his  views,  which  concur  with  those  of 
the  Master  of  the  Rolls,  and  I  can  only  state  that  I  shall 
be  ready  to  acquiesce  in  the  conclusion   at  which  he 
inires. 

Lord  St.  Jjeonards : 

My  Lords,  I  very  much  regret  that  my  noble  and 
learned  Friend  on  the  Woolsack  does  not  take  the  view 
of  this  case  which  impresses  itself  upon  my  mind.  It  is  a 
qoestioa  which  I  have  often  had  occasion  to  consider, 
both  in  Ireland  and  in  this  country,  and  that^no  doubt, 
my  have  produced  a  strong  impression  upon  my  mind, 
independently  of  the  particular  arguments  urged  in  this 
case ;  and  certainly  the  arguments  urged  upon  the  part  of 
the  Appellant  have  not  removed  tiiat  impression. 

The  question,  as  I  understand  it,  really  is,  whether  a 
long  course  of  dealing  by  a  company,  contrary,  not  to  the 
Teal  interests  of  the  company  or  the  bona  fides  of  the 
transactions,  but  contrary  to  some  of  the  terms  of  the 
(leed  under  which  the  company  was  formed,  shall  or 
sbaO  not  be  held  to  disentitle  such  company  to  object  to 
partinilar  rights  acquired  by  that  course  of  dealing,  as 
acquired  in  disregard  of  the  provisions  of  the  company's 
M  of  settlement 

I  entirely  agree  with  my  noble  and  learned  Friend,  that 
the  question  as  to  the  effect  of  this  disregard  ought  to  be 
eonsdered  in  the  same  manner  in  equity  as  at  law.  .  There 
is  no  equity,  that  I  am  aware  of,  arising  out  of  these  trans* 
KtioQs,  which  ought  not  to  be  applied  as  a  rule  of  law,  and 
the  question,  therefore,  simply  amounts  to  this :  Have  the 

x2 
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1855.  directors  or  the  shareholders  by  their  conduct  precluded 
Baboatb  themselves  from  objecting  to  the  informality  of  which  they 
and  others    themselves  have  been  guilty  ? 

Sbobtbidob.  I  think  that  the  decision  of  the  Master  of  the  Rolls  may 
'  be  maintained  upon  the  ground  upon  which  the  case  of 
Taylor  v.  Hughes  (i)  was  decided,  I  am  unwilling  to 
refer  to  a  decision  of  my  own^  but  that  case  has  been 
decided  for  a  good  many  years,  and  has  been  acquiesced 
in.  That  case  decided,  that  though  the  rule  m^ht  be  the 
same  at  law  as  in  equity,  yet  where,  under  the  Act  of 
7  Geo.  4,  the  company  had  made  use  of  a  creditor  simply 
as  a  sham,  as  a  tool  to  work  against  a  shareholder,  who 
ought  not  properly  to  be,  but  who  was,  thereby  placed  at 
a  disadvantage,  because  under  the  Act  of  Parliament  he 
was  open  to  difficulties  to  which  he  would  not  otherwise 
be  subject  as  between  Umself  and  the  company,  the 
shareholder  was  entitled  to  relief.  It  appears  to  me  the 
present  is  not  distinguishable  from  that  case.  There  the 
Act  of  Parliament  was  resorted  to  by  the  company  in 
order  to  bind  a  shareholder  who  ought  not  so  to  have  been 
bound  as  between  himself  and  the'  company,  whatever 
might  be  the  rights  of  adverse  creditors ;  and  that  consti- 
tutes the  equity.  I  do  not  quite  understand  (and  I  agree 
with  my  noble  and  learned  Friend  upon  that)  the  ground 
upon  which  the  Master  of  the  Rolls  ultimately  put  this 
case.  He  speaks  of  equities,  without  pointing  out  what  he 
considers  them  to  be.  I  desire  it  to  be  understood  that, 
as  far  as  my  opinion  goes,  there  is  not  any  equity  arising 
out  of  the  dealings  between  the  parties  which  would  con- 
stitute a  right  in  equity  as  contra-distinguished  from  the 
operation  and  efficiency  of  those  very  same  proceedings  at 
law. 
The  case  then  lies  in  a  very  narrow  compass.    In  point 

(t)  2  Jones  &  Lat.  24. 
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of  fiict,  the  directors  ought  to  have  held,  at  stated  periods^        1855» 
t  regdar  board  (they  could  have  had  other  boards  if  they     Baboatb 
had  tfaoo^t  proper  to  summon  them),  and  they  ought  at  othen- 

those  boards  to  have  either  assented  to  or  dissented  from  Shobxbidob^ 
die  proposed  transfer  of  shares.  It  is  material  to  observe 
what  the  effect  of  a  dissent  was.  It  waa  to  compel 
tlie  company  through  the  medium  of  a  board  of  direc- 
tors to  purchase  the  shares,  the  sale  of,  vehich  to  the 
proposed  transferee  was  objected  to  by  the  directors.  So 
that  they  never  could  object  to  a  proposed  sale  of  shares 
to  a  third  person  without  imposing  upon  themselves  the 
obligation  of  buyii^  the  very  shares  at  a  given  price, 
aecording  to  a  stipulation  in  the  deed ;  and  even  where> 
therefore,  the  directors  consent  to  a  transfer,  they  do,  by 
that  consent,  whether  it  is  expressed  in  the  form  required 
bjr  the  deed  or  not,  relieve  the  company  and  the  fimds  of 
the  company  from  the  obligation  to  purchase  those  shares; 
80  that,  by  every  consent  given,  although  irregularly,  the 
limds  of  the  company  are  relieyed  from  that  pressing 
obligatioii. 

The  way  in  which  the  business  was  managed  appears  to 
he  this :  the  deed  requires,  in  the  ordinary  manner,  that 
the  directors  should  consent  if  they  think  proper,  or  should 
disflent;  that  consent  is  to  be  givenm  a  settled  form,  but 
that  Ibrm  is  not  rendered  imperative.  It  is  not  that  they 
shall,  but  that  they  may,  give  a  certificate,  in  the  form 
pointed  out  by  the  deed.  The  form  is  not  imperative,  but 
still  a  certificate  was  to  be  given  by  the  Board  of  Directors. 
Now  the  evidence  sho¥m  that,  in  point  of  fact,  no  meeting 
of  a  Board  of  Directors  ever  was  held  during  all  those 
jears  for  the  purpose  of  giving  consent  to  or  dissent  from 
any  (me  transfer  that  ever  was  made;  and  out  of  some 
50,000  shares  which  form  the  capital  of  this  company,  the 
titk  to  45|000  altogether  depends  upon  irregular  transac- 
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1855.  lions ;  that  is,  upon  transfers  made  without  the  consent  of 
Baboatb  the  *'  Board  of  Directors/'  as  required  by  the  deed.  So 
and  otfaen  ^^^  ^^^  y^^^  Lordships,  as  a  court  of  justice,  are  called 
Shorzridob.  upon  to  do,  is,  to  declare  every  one  of  the  transfers  of 
those  45,000  shares  to  be. null  and  void,  as  regards  the 
company  and  the  persons  who  are  entitled  to  those  shares, 
and  that,  too,  upon  this  ground,  that  the  directors  them- 
selves neglected  that  particular  form  of  proceeding  to 
which  they  were  bound  by  the  deed  to  adhere. 

I  am  sorry  to  refer  again  to  my  own  decision,  but  it 
appears  to  me  to  be  in  point,  and  I  submit  it  to  your  con- 
sideration :  the  distinction  which  I  there  took,  and  which 
I  believe  to  be  correct,  was  this,  that  if  the  directors  do 
acts  in  violation  of  their  deed,  in  a  matter  in  which  they 
have  no  authority,  in  that  case  it  is  not  a  question  of  mere 
form,  for  that  form  is  substance.  The  thing  is  not  within 
their  power,  it  is  ultra  vireSf  and  those  acts  are  altogether 
null  and  void.  But  in  a  case  like  this,  the  act  to  be  per- 
formed is  within  the  power  of  the  directors,  where  it  is 
their  duty  to  do  it,  and  if  they  neglect  to  do  it,  and  by 
their  neglect  damage  accrues  to  third  parties,  a  court  of 
law,  as  I  apprehend,  or  a  court  of  equity,  will  not  allow 
the  company  to  take  advantage  of  such  neglect  That 
I  apprehend  to  be  a  plain  rule,  and  it  is  a  rule  which  I 
will  show  to  your  Lordships  is  established  by  all  the 
authorities  upon  this  subject 

In  this  case  the  directors  ought  to  have  kept  a  transfer 
book,  and  also  a  share  or  proprietors'  register  book*  That 
register  book  was  the  foundation  of  tl^e  returns,  which  by 
the  Act  of  Parliament  the  directors  were  bound  to  make« 
Those  books  ought  to  be  correct,  not  simply  on  account  of 
the  company,  but  on  account  of  the  obligation  which  the 
Act  of  Parliament  imposed  upon  the  directors  to  make  out 
different  returns.    They  were  bound  to  make  returns  from 


CASES  IN  THE  HOUSE  OF  LO&DS.  319 

time  to  time  of  their  enstiiig  members,  and  at  the  same        1865. 
time  to  make  a  return  of  those  persons  who  had  ceased      Baroatb 
to  be  members.    They  never  could  do  that  according  to     ^^  ^^®" 
the  intention  of  the  Act  of  Parliament  unless  those  books   Shobtbidov. 
were  correct. 

On  looking  at  the  books,  it  appears  that  although  they 
haye  a  heading  for  ahnost  every  part  of  the  transaction 
tint  can  be  placed  under  a  heading,  there  is  no  heading 
winterer  nnder  which  they  could  make  an  entry,  in  r^ard 
tocoDsents  to  or  dissents  from  purchases  and  sales.  I  take 
it,  thoefore,  that  npon  the  very  &ce  of  their  own  books 
diere  could  not  be  a  director  or  any  other  person  who  had 
access  to  the  deeds  and  the  books  of  the  company,  who 
most  not  have  acquired  a  full  knowledge  of  the  fiict,  that 
from  the  b^iiming  of  tins  company's  transactions  to  the 
time  that  it  stopped  general  dealing,  the  directors  never 
had  upon  any  one  occasion  given  a  r^i^hur  consent,  in  the 
mamier  required  by  the  deed.  It  is  no  immaterial  dr- 
cmnstance  that  the  deed  of  partnership,  if  I  may  so  call 
it,  of  this  company,  expressly  exdndes  shareholders  from 
having  any  right  to  inspect  the  books  or  documents 
hdouging  to  the  company.  They  could  not  therefore  jhto- 
peily,  nor  possibly,  know  what  the  books  contained.  But 
the  directors  knew  what  the  books  contained.  The  general 
body  of  the  shareholders  only  knew  of  whom  the  board 
was  oonstitnted ;  and,  in  hctf  qpeaking  generally,  mpst  of 
them  stood  upon  the  same  foundation,  namely,  npon  trans- 
ten,  made  precisely  in  the  same  way  in  which  transfeni 
were  made  to  Mr.  Shartridge. 

The  way  was  this:  the  appellants  had  a  managing 
director  at  the  office ;  hesatthere;  he  received  the  notices* 
la  the  first  instance  a  notice  was  required  to  be  given 
to  the  directors  by  the  person  proposing  to  sell  shares, 
stating  the  proposed  seller's  name,  that  of  the  proposed 
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18A5.        buyer,  and  the  price,  showing  the  shares  to  have  been 

Baroats      regularly  sold ;  and  every  one  of  these  transactions  was 

an   otbers     g^ypjgj  j^  \^y  ^  broker  to  the  office,  in  order  to  in^ 

SBosTBxpaK.  quire  whether  it  was  accepted  or  not;  and  the  managing 
director,  sitting  as  a  board,  and  representing  the  board, 
though  of  course  he  did  not  constitute  a  **  Board,"  sent 
out  word  to  the  derk  that  it  was  accepted.  Then  after 
having  himself  signed  the  transfer  in  consequence  of 
that  supposed  consent  or  certificate,  the  plan  was  to  send 
that  certificate  to  be  signed  by  two  other  directors,  and 
the  certificate  was  delivered  out  to  every  purchaser,  signed 
by  three  directors.  Upon  the  fece  of  it,  the  purchaser 
could  not  possibly  tell  that  that  was  not  a  valid  instrument. 
In  point  of  &ct,  the  instrument  was  a  valid  one  as  r^arded 
itself,  and  the  directors  cannot  be  heard  to  say,  after  such 
an  universal  dealing,  that  the  transfers  are  null  and  void. 
The  rights  of  the  general  body  of  the  shareholders  de* 
pended  very  much  upon  this  formal  mode  of  transfer. 
The  directors  neglected  the  intermediate  steps.  It  was 
not  that  their  subsequent  steps  were  not  right,  or  that  the 
certificate  was  not  a  proper  consent  under  clause  144  of 
the  deed;  the  certificate  itself  was  right,  and  where 
a  purchaser  was  himself  already  a  shareholder,  in  that 
case  he  signed  the  receipt,  which  receipt,  by  the  deed,  is 
an  exoneration  to  the  seller  firom  fiiture  liability.  It 
happ^ed  in  this  case  that  a  man  buying,  who  was  already 
a  shareholder,  signed  the  receipt.  That  was  a  dischaige 
according  to  the  deed ;  but  then  the  preliminary  consent 
had  not  been  given  modo  et  formd  according  to  the  deed. 
The  directors  chose  to  neglect  that  form,  although  it  was 
a  duty  incumbent  upon  them  to  observe  it. 

In  the  returns  under  the  Act  of  Parliament,  which  are 
placed  before  the  public  in  order  that  they  may  have  the 
security  of  a  return  upon  oath,  showing  who  are  the 
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members  for  the  time  being  of  the  company^  a  statement        1866. 
was  regularly  made,  founded  upon  these  transfers  which  are      Baroatb 
DOW  objected  to,  showing  that  the  transferee  had  become     ***  othew 
a  member  of  the  company  where  he  was  not  so  before,  and   Shobtridob. 
showii^  that  the  transferor  had  ceased  to  be  a  member, 
and  consequently,  under  one  of  the  clauses  in  this  deed,  if 
the  proceeding  was  binding  upon  the  company,  he  thereby 
became  released  from  further  Uability.     The  clause  is 
express  to  that  effect 

The  deed  provides  that  there  shall  be  no  alteration  in 
the  registers,  except  by  the  directors  themselves.  They 
can  therefore  alter  the  register,  of  course,  upon  the  transfer ; 
that  is  a  matter  within  their  duty.  Here  the  registers 
haring  been  properly  altered  and  made  conformable  to 
the  real  facts  of  the  case,  the  appellants,  in  order  to  raise 
this  question,  and  to  endeavour  to  attack  Mr.  Shortridge 
throagh  a  creditor,  after  difficulties  had  come  to  light 
(not  that  they  had  recently  arisen,  but  they  had  been 
ooQcealed,  and  the  directors  had  been  acting  carelessly  and 
improyidently),  looked  round  to  see  whether  the  transfers 
could  be  impeached,  so  as  to  bring  in  solvent  parties  and 
make  them  liable  to  the  creditors.  They  thereupon  made 
this  alteration,  which  led  to  the  decision  in  the  Court  of 
Exchequer. 

I  cannot  think  that  the  case  in  the  Court  of  Exchequer 
predudes  the  equity  which  is  now  insisted  upon.  Because, 
ai^wsing  Tcoflor  v.  Hughes  to  be  right,  I  think  that  the 
Mnkr  of  ike  BoUs  was  right  in  holding  (for  that  was  in 
&ct  the  ground  upon  which  he  proceeded)  that  the 
directors  having  made  use  of  the  name  of  a  creditor  in 
order,  indirectly,  to  charge  Mr.  Shortridge^  whom  they 
•ttd  properly  discharged  before  (not  properly  with  reference 
to  the  regularity  of  the  consent,  but  still  properly  in  point 
of  law),  that  raises  an  equity  which  entitles  him  to  be 
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1855.        relieved.      So  that,  assuming  the  case  in  the  Court  of 

Bargatb      Exchequer  to  be  right,  it  does  not  break  in  at  all  upon  the 

and  others     ^^^^  ^j^j^j^  Shortridge  is  entitled  to  here  ;  for  that  case 

Shobtbidox.  was  a  decision  under  a  particular  Act  of  Parliament, 
giving  the  creditor  a  right  which  is  not  now  the  question 
at  issue.  The  question  in  the  present  state  of  the  record, 
as  it  comes  from  a  court  of  equity,  is  this :  What  are  the 
rights  of  the  Company  qua  Company  against  this  individual 
Mr.  Shortridge,  who  had  been  a  shareholder,  but  who, 
as  the  directors  had  themselves  declared,  had  ceased  to 
be  a  shareholder?  That  is  the  question;  not  whether, 
under  the  Act  of  Parliament  of  7  Geo,  4,  a  creditor  could 
or  could  not  have  gone  against  this  particular  party. 
That  point  entirely  alters  the  view  which  the  Court,  I 
think,  should  take  of  the  case,  and  it  introduces  the  real 
parties  to  discuss  the  question.  In  the  Court  of  Ex- 
chequer the  case  was  partly  considered  to  have  broken 
down,  because  the  Court  there  excluded  the  evidence  of 
that  particular  return  which,  by  the  effect  of  it  upon  the 
register,  had  discharged  Mr.  Slwrtridge  as  a  shareholder. 
The  register  v^as  excluded  from  the  view,  as  .1  understand 
it,  of  the  Court  of  Exchequer.  It  was  brought  before  the 
court  of  equity,  and  is  now  before  your  Lordships,  and 
the  case  cannot  now  be  decided  without  reference  to  it 
That  in  itself  introduces  a  very  different  question. 

But  I  should  not  be  acting  fairly  to  your  Lordships  if  I 
did  not  say,  with  all  the  respect  and  deference  which  I  feel 
for  decisions  of  the  Court  of  Exchequer,  that  even  upon 
the  evidence  then  before  that  Court,  such  as  it  was  com- 
pared with  the  evidence  which  is  now  before  your  Lord- 
ships, I  fear  that  I  should  have  been  very  much  disposed 
to  differ  from  that  decision,  because  it  does  appear  to  me 
that  if  by  a  course  of  action  the  directors  of  a  con^pany 
neglect  precautions  which  they  ought  to  attend  to,  and 
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thereby  lead  third  persons  to  deal  together  as  upon  real        1855. 
transactioiiSy  and  to  embark  money  and  credit  in  a  concern      Baboatb 
(J  this  sort,  these  directors  cannot,  after  five  or  six  years     *^^  others 
have  elapsed,  turn  round  and  themselves  raise  the  objection   Shortbidob. 
that  they  have  not  taken  these  precautions,  aild  that  the 
flhareholders  ought  to  have  inquired  and  ascertained  how 
the  fiict  was.    The  objection  to  their  doing  so  is  all  the 
stroller  when  nine-tenths  or  more  of  all  the  shareholders 
must  themselves  stand  in  the  same  situation.     It  appears 
to  me  open  to  very  considerable  doubt  whether  the  view 
taken  by  the  Court  of  Exchequer  was  correct 

But  supposing  it  to  have  been  right,  you  have  here 
eridence  that  this  was  not  simply  a  practice  of  five  or  six 
yeais,  but  the  uncontradicted  evidence  shows,  the  books 
show,  the  very  headings  of  the  books  in  all  parts  show, 
that  from  the  very  moment  of  the  constitution  of  this 
company,  down  to  the  moment  when  embarrassments 
induced  the  directors  to  take  these  fiJse  steps  (for  false 
they  appear  to  me  to  have  been),  there  was  a  universal 
disr^iard  of  the  directions  of  the  deed  which  required 
consents  to  be  given  in  a  particular  form.  We  find  these 
directors  going  on  during  the  whole  period  of  the  com- 
pany's existence,  neglecting  a  particular  form,  which  form 
B  substance,  I  admit,  but  which  was  not  attended  to  in 
the  manner  required  by  the  deed,  though  it  was  attended 
to  in  every  other  respect  Nobody  pretends  to  say  that 
the  company  suffered  the  slightest  loss  firom  the  disregard 
of  the  terms  of  the  deed,  as  to  giving  consents.  The 
directors  chose  to  deal  generally  with  all  the  world,  not 
am{4y  with  their  shareholders,  be  it  recollected,  but  with 
the  world  outside  the  company ;  they  chose  to  deal  with 
individual  shareholders  as  purchasers  and  sellers  in  the 
company,  and  to  disregard  the  particular  provision  which 
they  ought  to  have  observed.     In  point  of  fact,  nobody 
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18M.  can  come  into  the  company  without  the  consent  of  three 
Bamatk  directors,  and  the  deed  requires  that  that  consent  shall 
and  others  always  be  obtained  from  a  "  Board  of  Directors."  The 
Sbobtbisgb,  Board  of  Directors  delegated  that  power  into  the  hands  of 
three  directors,  who  did  consent  to  these  transfers.  The 
directors  never  desired  to  buy  the  shares;  they  avoided 
that  obligation  by  the  consent^  and  they  were  content  to 
carry  on  their  business  upon  a  new  rule.  They  did  not  at 
all  abrogate  the  necessity  of  consent,  for  no  one  man  was 
ever  introduced  into  the  company  without  consent  and  full 
knowledge,  but  they  thought  fit  to  let  the  fiurm  slip  out  of 
their  deed ;  and  in  their  books  they  make  headings  of  all 
facts,  excluding  that  particular  fact,  but  including  every- 
thii^  which  would  have  followed  as  a  necessary  conse- 
quence upon  a  consent,  if  it  had  duly  been  given.  So  that 
if  a  consent  had  been  given,  as  in  point  of  fact  that  which 
was  equivalent  to  a  consent  really  was  given,  then  every 
succeeding  stage  was  perfectly  regular. 

Now,  in  point  of  equity,  your  Lordships  are  asked  to  say 
that  after  all  this  course  of  dealing,  the  directors  can  avoid 
every  one  of  these  very  numerous  transactions,  because 
they  did  not  themselves  attend  as  a  board,  and  duly  make 
the  consents.  Without  going  further  into  this  case,  let  us 
see  how  the  authorities  are,  as  regards  the  question  whether 
the  directors  have  or  have  not,  by  their  own  acts,  bound 
the  company,  or  whether  the  shareholders  have  or  have 
not  bound  themselves  by  their  own  acts,  for  I  hold  the  two 
things  to  be  reciprocal.  If  the  directors  neglect  a  form  or 
an  obligation  which  they  ought  to  perform,  and  which  they 
could  perform,  hey  cannot  afterwards  raise  an  objection  of 
that  want  of  form  or  neglect  of  form  as  against  the  person 
with  whom  they  have  been  dealing ;  and  on  the  other  hand, 
an  obligation  rests  upon  the  shareholder  coming  into  the 
company,  and  he  cannot,  to  relieve  himself  from  his  obli- 
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gfttion,  nuse  an  objection  to  want  of  form,  if  he  really  has        1855. 
become  dt  facto  a  shareholder.  Baboatb 

Wth  regard  to  the  authorities,  there  are  several  I  will  •ad  «**»«■ 
refer  to  the  last  one,  which  I  do  especially,  because  it  was  Shobxbii»b. 
the  decision  of  the  Court  of  Exchequer.  In  the  ShejgSeld, 
AsktoHfimdMimekester  RaUway  Campcaiy  v.  Woodcock  (J), 
t  person  had  received  a  transfer  from  the  company,  with 
t  Uank  for  the  name ;  there  was  a  misstatement  of  the 
cnwdderation,  and  he  sent  that  in  to  the  secretary  with  a 
deare  to  have  it  registered,  and  it  was  registered.  He 
afterwards  endeavoured  to  relieve  himself  from  the  obliga- 
tion of  a  shareholder  on  the  ground  that  this  was  a  void 
tnaafer,  but  it  was  held  that  he  was  precluded  from  raising 
iny  objection  to  its  validity.  That  is  how  the  matter  is  re- 
garded at  law,  and  there  are  several  recent  cases  to  the 
suneeSect. 

The  case  of  Siraffon  (A),  which  was  before  me  in  the 
Court  of  Chancery,  and  which  I  am  therefore  unwilling  to 
refer  to  as  an  authority,  except  that  that  also  has  been 
acquiesced  in,  certainly  laid  down  the  law  (whether  rightly 
or  wrongly)  upon  which  I  am  asking  your  Lordships  now 
to  act,  that  a  company  would  be  bound,  though  neglecting 
to  perfi»m  ceremonies  which  ought  to  be  performed,  and 
consequently  that  the  shareholders  would  be  bound  by 
their  general  conduct.  That  case  was  decided  upon  that 
ground.  We  do  not,  however,  depend  upon  that  single 
authority,  because  I  do  not  myself  see  any  distinction 
between  this  case  and  the  case  which  came  before  Lord 
Lmgdale,  of  Ex  parte  Bagge  v.  ITie  Northern  Coal 
Mhnwg  Company  (/),  because,  though  the  question  there 
was  a  question  in  regard  to  contribution,  yet  it  was  a 

CO  7Mee.&  W.  574;  2Itul-  (i()  1  De  Gex  Macn.  &  Cord. 
my  Caa.  522.  576. 

(0  13  Bcav.  162. 
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1855.  question  between  the  company  and  a  shareholder.  There 
Baboatb  the  directors  had  a  right  to  buy  the  shares  from  the  share* 
and  others  holders,  but  they  were  to  pay  a  price  according  to  the 
SnoBTBiDax.  transfer  register  book,  which  they  were  bound  to  keep. 
They  kept  no  such  book,  and  they  bought  the  shares  with- 
out reference  to  any  such  book,  for  they  had  none,  and 
then  they  insisted  that  that  was  not  a  binding  transaction 
upon  them,  and  that  the  shareholder  was  not  reUeved  from 
his  obligation  as  shareholder,  because  they,  the  directors, 
had  neglected  to  keq>  that  book,  by  the  terms  of  wUch 
alonie  the  parties  could  be  regulated  and  glided  in  the  pur* 
chase.  The  learned  Judge  who  heard  that  case  was  clearly 
of  opinion  that  the  directors  were  bound ;  he  say8(m)y 
'*  Having  neglected  to  keep  a  *  share  register  book,'  not 
having  delivered  out  any  certificate  of  the  shares  held  by 
the  shareholders  as  directed  by  the  deed,  having  afterwards 
dealt  with  a  holder  of  scrip  as  a  shareholder,  having 
bought  the  shares  mentioned  or  referred  to  in  the  scrip 
certificates,  and  having  afterwards  treated  the  same  person 
as  having  ceased  to  be  a  proprietor,  I  think  that  they  are 
not  entitled  to  treat  the  transaction  as  void  merely  because 
there  had  not  been  an  observance  of  those  forms,  which 
their  own  irregularity  and  neglect  had  made  it  impossible 
to  observe."  That  is  the  same  point  as  in  this  case.  It  is 
a  question  of  principle,  and  that  is  exactly  the  rule  that  I 
had  already  laid  down  in  the  case  of  Taylor  v.  Hughes. 

Then  Ex  parte  Cockbum  (n)  and  Walter^ s  case  (o)  are 
upon  principle,  as  it  appears  to  me,  exactly  the  same  as  the 
present.  In  the  latter  the  formalities  had  been  universally 
disregarded,  and  the  learned  Judge  there  says  (p),  in  con- 
formity with  what  every  other  learned  judge  has  also  laid 

(m)  13  Beav.  171.  (o)  3  Do  Gox  &  Smale,  149. 

(w)  20  Law  Journal  (Chan-         (p)  lb.  166. 
eery),  137. 
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down  upon  this  point,  ''The  formalities  required  by  the        1855. 
deed  may  not  have  been,  and  I  assume  them  not  to  have     Baboatb 
beoi  strictly  attended  to,  or  wholly  carried  into  effect ;  but    "*  ^  ®" 
throughout  all  the  transactions  that  have  been  brought  Shortridob. 
before  the  Court  by  these  discussions,  it  appears  that  the 
reqidaitions  ^d  conditions  of  the  deed  were  (I  may  say) 
systematically  disregarded;  and  if  you  are  only  to  look  to 
tbe  deed — if  you  are  only  to  look  to  the  provisions  of 
the  deed-*  there  would  be  no  partuership  and  no  company 
at  an,  as  it  seems  to  me.    There  must  be  taken  to  have 
been  an  universal  assent,  as  it  seems  to  me,  to  disregard  ist 
proTigions,"  and  so  on;  and  he  held  that  transaction  to  be 
a  binding  transaction.    Here  has  been  an  universal  dis- 
regard of  that  which  was  a  very  proper  provision,  but  the 
substance  of  it  was  at  least  adhered  to ;  it  was  never  negr 
lected;  no  man  was  allowed  to  transfer  without  the  con* 
sent  of  three  directors,  and  when  the  certificate  ¥ras  called 
in,  which  was  regularly  done,  the  certificate  appeared  to 
be  perfectly  regular,  and  so  it  would  have  been  in  every 
respect  if  the  previous  consent  had  been  given  in  the  way 
in  which  it  ought  to  have  been  given,  but  the  directors 
passing  over  that  were  bound,  as  it  appears  to  me,  by  their 
own  proceeding. 

Now  my  noble  and  learned  Friend,  as  I  understand, 
would,  in  the  Court  of  Exchequer,  have  considered  it  open 
to  much  doubt,  what  the  operation  might  have  been  of 
tbe  practice  of  five  or  six  years,  provided  it  had  not  been 
there  stated,  which  it  was,  that  the  consent  had  never  been 
given.  The  Court  of  Exchequer,  in  a  case  of  great  embar- 
nasment,  found  it  stated  that  there  was  a  practice  of  five 
or  six  years,  and  my  noble  and  learned  Friend  thought  that 
that  might  have  led  to  very  considerable  question ;  but  he 
was  precluded  fix>m  considering  that,  because  it  was  stated, 
asa&ct,  that  the  Board  of 'Directors  never  had  consented, 
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IffiUL  and  that  the  consent  had  been  obtained  m  an  irregular 
Baroats  way.  That,  however,  is  not  so  here.  The  way  therefore  iii 
*"».*"  which  I  propose  to  put  it  to  your  Lordships,  in  point  of 
Shobtbidox.  law,  is  this;  the  question  is,  not  whether  that  irregularity 
can  be  considered  as  unimportant,  or  as  being  different  in 
equity  from  what  it  is  in  law,  but  the  question  simfdy  is, 
whether  by  that  continued  course  of  dealii^  the  directors 
have  not  bound  themselves  to  such  an  extent  that  they 
cannot  be  heard  in  a  court  of  justice  to  set  up,  vnth  a  view 
to  defeat  the  rights  of  parties  with  whom  they  have  been 
dealing,  that  particular  clause  enjoining  them  to  do  an  act 
which  they  themselves  have  always  n^lected  to  do.  I 
have  only  slightly  referred  to  the  cases,  but  I  am  not  aware 
of  a  single  authority  which  impugns  the  doctrine  that  they 
are  bound  by  their  own  acts.  The  cases  seem  to  me  quite 
on  all  fours  with  the  present,  and  to  lay  down  the  general 
principle  which  I  have  enunciated.  I  wish  only  to  guard 
myself  against  being  considered  to  hold  that  where,,  as  in 
Margau's  case,  tlie  directors  of  a  company  do  an  act  which 
is  clearly  not  within  their  power,  and  to  which  they  never 
could  by  any  form,  or  any  ceremony,  give  vitaUty,  such  an 
act  can  be  maintained.  That  is  a  question  which  in  every 
case  must  stand  upon  its  own  merits,  and  it  has  no  bear- 
ii^  upon  the  case  now  before  your  Lordships,  which  is  one 
where  the  directors  could,  if  they  had  thought  proper  to 
perform  their  duty,  have  given  validity  to  every  one  of  these 
transfers.  They  chose  to  neglect  a  portion  of  the  proper 
forms  and  ceremonies,  looking  at  the  substance,  which  they 
never  did  lose  sight  of,  but  they  entirely  disregarded  the 
form,  and  they  have  thus  given  interests  to  parties  which 
these  parties  never  could  have  had  without  their  consent. 

I  beg  your  Lordships  for  a  moment  to  consider  the  effect 
in  this  particular  case.  In  consequence  of  the  certificate 
having  been  given  by  the  directors,  the  transfer  having  been 
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made  by  Mr.  Shoriridgej  and  the  register  having  been  1855. 
published  according  to  the  Act  of  Parliament,  with  the  Bargatk 
name  of  the  new  purchaser  as  a  new  shareholder/  and  ■  othen 
with  the  name  of  Mr.  Shorttidge  excluded,  as  a  person  Shobtezdok. 
who  no  longer  remained  a  shareholder,  the  matter  stands 
upon  the  books  as  a  real  transaction  just  as  it  stood 
before  the  public.  Mr.  Shortridge  is  no  longer  a  share- 
bolder  ;  but  Mr.  Somebody  eke  is  a  shareholder  in  his 
stead.  What  is  the  e£fect  of  that?  In  the  first  place, 
Mr.  Shoriridge  says  very  truly, ''  If  instead  of  giving  your 
consent  in  a  regular  manner  you  had  dissented,  I  should 
bare  made  you  purchase,  as  you  were  compellable  to  do, 
for  it  was  not  a  matter  of  choice ;  and  in  what  situation 
would  you  then  have  been  placed  ?  I  should  have  been 
rdicTed,  and  you  would  have  been  the  purchasers  of  those 
shares;  to  me  it  is  utterly  indifierent  who  possesses  the 
shares,  because  I  must  have  had  a  price  according  to 
tbe  day,  and  I  should  have  been  relieved  from  any  further 
concern  in  the  matter.**  The  directors,  by  this  informaUty, 
attempt  to  relieve  themselves  from  any  obligation  for  the 
future  to  purchase  these  shares,  (for  it  is  to  be  observed, 
that  the  obligation  to  purchase  never  can  arise  in  the  way 
in  idiich  they  endeavour  now  to  dispose  of  the  rights  of 
Mr.  Shortridge^  and  having  relieved  themselves  as  pur- 
chasers and  shareholders  in  the  concern,  liable  to  all  the 
debts  and  obligations  of  the  company,  at  a  subsequent 
period  they  say  that  there  has  been  informality  in  the 
form,  and  they  tell  you  that  the  person  to  whom  Mr< 
Shorttidge  sold  the  shares  is  not  a  purchaser,  is  not  a 
shareholder  in  the  concern,  although  according  to  their 
register  kept  under  the  Act  of  Parliament  he  is  a  share- 
holder, and  although  they  have  treated  him  in  every 
respect  as  a  shareholder.  They  have  sent  him  regular 
notices  of  their  meetings ;  he  has  attended  their  meetings ; 
vou  T.  Y 
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1865*  he  receives  the  dividends  which  they  pay  to  him.  They 
Baroate  make  calls,  and  those  calls  are  not  only  made  upon  him 
"^  r.  *"  regularly,  but  they  actuaUy  write  letters  to  him  to  enforce 
Sbobibzdqs,  those  calls ;  and  as  regards  Mr.  Shariridge,  whom  they 
have  proclaimed  to  the  world  under  the  Act  of  Parliament 
as  no  longer  a  member  of  the  company,  they  do  not  send 
him  any  circulars ;  they  do  not  call  him  to  any  meeting; 
and  if  he  had  gone  to  a  meeting,  they  would  have  tuned 
him  out,  and  said,  ''You  are  no  longer  a  shareholder; 
you  are  not  upon  our  r^bter.''  Suddenly,  however,  the 
whole  of  these  transactions  are  to  be  swept  away,  and  the 
parties  are  to  be  restored,  not  to  their  original  situation 
at  the  time  of  transfer,  when  one  party  wished  to  cease  to 
be  a  shareholder,  and  the  other  wished  to  become  a  share- 
holder. See  in  what  a  different  situation  they  would  stand 
now.  The  company  has  been  dami^ed  in  such  a  way  that 
the  parties  never  can  be  replaced  in  the  situation  in  which 
they  stood  before.  All  this  proves  the  great  injury  which 
would  be  inflicted  upon  parties  who  should  enter  into  a 
company,  if  the  company  might  with  perfect  impunity  dis- 
regard its  own  forms  and  ceremonies,  admit  parties  to  a 
partnership,  permit  them  to  leave  it,  and  admit  other  parties 
to  come  in  as  partners  in  their  place,  and  then  take  advan- 
tage of  a  slip  in  point  of  form,  and  annul  the  whole  of  the 
transaction.  Fortunately,  as  it  appears  to  me,  that  cannot 
be  done  in  this  case.  I  deeply  regret  that  my  noble 
and  learned  Friend  does  not  take  the  same  view  that  I  do 
of  this  case ;  but  I  have  a  very  strong  impression  upon  it, 
and  therefore  I  cannot  hesitate  in  advising  your  Lordships 
to  affirm  this  decree. 

Decree  affirmed. 

Lords'  Journals^  1  May  1855. 
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« 

Thb  Directors,  tc,  op  the  Eastern!    a      n    s  1865. 

Counties  Railway  Company        -J     ^  *  '^ 

Henry  Hawkes       -        -        -        -     Respondent.      14,15,21,22 

•'^v  11- 
When  an  Act  creating  a  railway  company,  or  giving  new  powers  .... 

to  an  existing  company,  authorises  the  purchase  of  lands  for      RaUww, 

eztiaardinary  purposes,  a  person  who  agrees  to  sell  his  land  to  the       Sgedfic 

oompany  is  not  bound  to  see  that  it  is  strictly  required  for  such  *^^ 

purposes :  if  he  does  not  know  of  any  intention  to  misapply  the 

fimds  of  the  Company,  but  acts  bond  fide  in  the  matter,  he  may 

caibtce  performance  of  the  contract. 

Aomoten  of  a  company  proposing  to  make  a  line  of  ndlway,  or 
penoos  standing  in  a  similar  situation,  as  directors  of  an  existing 
company  applying  to  Parliament  for  authority  to  make  a  new 
fine,  may  lawfully  enter  into  a  contract  for  land  that  will  be 
mnfuay  for  the  purposed  line  should  the  bill  pass,  and  when  it 
has  paased,  such  contract  will  be  valid,  and  may  be  enforced. 
The  mere  want  of  legal  power  to  make  the  contract  at  the 
moment  of  entering  into  it,  will  not  affect  its  validity  afterwards. 
Stem  where  the  act  is  itself  illegal,  and  Parliament  is  to  be  asked 
to  legalize  it. 

When  a  contract  for  the  purchase  of  land  is  made  by  the  projectors 
of  a  proposed  line  of  railway,  though  an  action  at  law  may  be 
iHMiitained  upon  the  contract,  a  Court  of  Equity  will  not,  simply 
OB  thai  aooount,  refuse  its  interforence  to  compel  specific  perform* 


In  a  oontract  for  the  sale  of  land  for  the  purposes  of  a  projected 
lailway,  the  vendor  was  described  as  having,  so  far  as  regarded 
one  port  of  the  land,  no  more  than  a  mere  life  estate,  and  the 
projectoB  of  the  rulway  undertook  to  obtain  horn  Parliament 
powers  to  enable  him  to  make  a  good  title : 

Held,  Uiat  where  they  did  not  fulfil  this  stipulation,  or  but  for  their 
own  dafiuilt  the  title  might  have  been  perfected,  they  could  not 
set  up  his  deficiency  of  title  as  an  answer  to  a  bill  for  speoifio 


Bat  (per  Lord  Campbell)  though  an  individual  vendee  may  consent 
to  accept  a  defective  title,  it  is  doubtful  whether  the  directors  of 
aiailway  company,  acting  on  behalf  of  the  proprietors,  can  do  so. 

SeMBj  thai  where  the  directors  of  a  ndlway  company,  wanting  part 
of  a  property,  purchase  more  of  it  than  is  required,  though  that 
nay  become  a  question  between  them  and  the  shareholders,  they 
cannot  on  that  account  avoid^the  contract  with  the  seller. 

y2 
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185/S. 


Eastbrn 

CoUMTIBS 
lUlLWAT  Co. 


This  was  an  appeal  brought  by  the  Directors  of  The 
Eastern  Counties  Railway  Company  against  a  decree 
pronounced  in  favour  of  the  Respondent  in  a  suit  which 
he  had  instituted  under  the  following  circumstances.  The 
Eastern  Counties  Railway  Company  had  been  incorporated 
by  an  Act  6  &  7  WiU.  4,  c.  cri.,  for  the  purpose  of  makiig 
a  line  of  railway  from  London  to  Norwich.  In  the  year 
1847  the  directors  of  that  company  applied  to  Parliament 
for  the  purpose  of  obtaining  powers  to  construct  a  branch 
railway  from  Wtsbeach  to  join  the  Great  Northern  Railway 
at  SpaUting.  This  projected  line  was  called  throughout  tbe 
proceedings  the  ^'  curvilinear  diverging  line."  Plans  and 
seetion»  of  this  proposed  Une  were  deposited  in  the  usual 
manner,  showing  its  intended  course.  It  appeared  from 
these  planSy  and  from  the  limits  of  deviation  marked  on 
them,  that  the  line  would*  pass*  very  near  the  Rei^pondent's 
property,  of  which  the  Appellants  proposed  to  take  a 
considerable  portion,  including  a  part  of  his  mansion- 
House  and  conservatories.  The  Respondent  presented 
a-  petition  in^  opposition  to  the  biH.  The  Appellants,  m 
order  to  induce  him  to  withdraw  his  opposition,  entered 
into  an  agreement  with  him>.  sealed  with  the  seal  of  the 
company,  by  which  they  agreed  to  purchase  his  premises 
for  8,080/.,  to  be  paid  within  eighteen  months  after  the  bill 
should  pass,  and  to  pay  him  a  frirther  sum  of  5,000/.  as  a 
compensation  for  his  compukory  eviction  from  his  property, 
and  all  the  costs  of  making  out  a  title.  The  agreement 
recited  that  the  Respondent  was  only  tenant  for  life  of 
part  of  the  property,  and  the  Appellants  undertook  to 
obtain  all  necessary  powers  to  enable  him  to  make  out 
a  good  title  to  that  which  they  agreed  to  purchase ;  and  it 
fiirther  stipulated,  that  in  the  event  of  the  proposed  railway 
being  made  in  such  a  manner  as  to  form  a  junction  with 
the  Ambergate,  Nottingham,  and    Boston    Railway  at 
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Raiding  (which  proposed  line  was  called  the  'direct  di-        186^« 
feiging  line  *'),  the  Appellants  would  make  certain  sidings      Eastern 
fer  the  accommodation  of  the   Respondent's  mill,  the  r^ilwat  Ce. 
^preaches  to  which  would  otherwise  be  interrupted.  The  '• 

Respondent,  in  consideration  of  this  agreement,  withdrew 
his  opposition  to  the  bill,  which  in  July  1847  passed  the 
Legislature  (10  &  11  Viet.  c.  ccxxxy).  In  its  provisions  the 
Railway  Clauses  Consolidation  Act  and  die  Lands  Clauses 
Consolidation  Act  were  expressly  included,  and  the  Appel- 
iants  were  empowered  to  purchase  land,  not  exceeding 
tiurty  acres,  for  extraordinary  purposes*  The  powera  for 
the  compulsory  purchase  of  land  were  limited  to  three 
years  from  the  time  of  passing  the  Act;  and  it  was  pro- 
▼ided,  that  in  case  the  railway  thereby  authorised  should 
not  be  completed  within  fi^e  years  from  the  passing  of  the 
Act,  the  powers  of  the  company  should  cease.  The 
Appellants  were  authorised  to  raise,  by  the  creation  of 
new  sharesy  250,000  Z.  for  these  purposes,  and  these  new 
diares  were  to  be  considered  part  of  the  general  cajntal  of 
the  Eastern  Counties  Railway  Company.  The  Act,  how- 
erer,  expressly  prohibited  the  making  of  the  branch  line 
(the  ''direct  divei^ging  line  '0  proposed,  fot  the  purpose  of 
joudng  the  Spalding  branch  of  the  Ambergate  line.  In 
Marek  1848  the  Respondent  delivered  his  abstracts  of 
title,  and  in  the  autumn  of  that  year  he  quitted  his 
nanaion  at  Spalding,  gave  due  notice  thereof  to  the 
company,  and  removed  to  Upton  Hall,  in  the  county  of 
NoUimgkam.  In  November  1848,  the  solicitor  to  the 
company  wrote  to  say  that  the  Appellants  thought  of 
abandoning  the  Wiibeach  and  Spalding  Railway,  and  pro- 
posed that  the  Respondent  should  keep  his  property,  and 
noetre  compensation.  The  Respondent  insisted  on  the 
completion  of  the  contract,  and  after  much  correspondence 
(in  the  course  of  which  it  appeared  that'  the  refusal  of 

Y3 
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t^'        powers  to  make  the  direct  diverging  line  led  to  the  aban- 

Eaotebw      donment  of  the  whole  acheme)^  he,  on  the  4th  of  Jv!M  1849, 

Railway  Co.   filed  his  bill  in  the  Court  of  Chancery,  in  which  he  set 

Hawkbs,  ^'^  *^®  ^*®  above  stated,  and  prayed  for  a  decree  for 
specific  performance. 

The  Appellants  put  in  an  answer,  in  which  they  alleged 
that  their  object  in  treating  with  the  Respondent  for  the 
purchase  of  the  property  was,  that  they  might  be  enabled 
to  construct  a  line  called  ^'  a  direct  diverging  line,"  which 
line  had  not  been  sanctioned  by  their  Act;  that  the  pro- 
perty was  not  required  by  them  for  the  line  which  had 
been  sanctioned,  and  that  consequently  their  agreement  to 
purchase  was  invalid;  that  the  bill  as  described  in  the 
agreement  did  not  pass ;  that  the  Respondent  had  no  power 
to  sell,  and  the  Appellants  were  incapable  of  purchasmg 
and  holding  the  messuage  and  land  in  question;  that  he 
was  unable  to  make  a  good  title  to  it;  that  they  had  no 
funds  applicable  to  the  purchase  of  it;  that  the  two  sums 
of  8,000  L  and  6,000  /.  were  exorbitant,  and  were  beyond 
the  value  of  the  property,  and  exceeded  fitir  compensation 
for  personal  inconvenience. 

A  replication  wa^  filed,  and  evidence  entered  into  on 
both  sides. 

The  cause  came  on  for  hearing  before  Vice-Chancellor 
Knight  Bruce  on  the  13th  March  1850,  when  his  Honor 
was  pleased  to  order  that  the  contract  should  be  specifically 
performed,  and  referred  it  to  the  Master  to  make  the 
usual  inquiries  as  to  value,  and  in  doing  so  to  have  regard 
to  the  contract,  and  to  the  clause  therem  relating  to  the 
Respondent  being  only  tenant  for  life,  and  to  the  pro- 
visions of  ''The  Lands'  Clauses  Consolidation  Act,  1845," 
and  fiirther  directions  were  reserved.  The  Master  made 
his  report  on  the  26th  June  1850,  and  certified  that  a  good 
tide  could  be  made  by  the  Respondent,  and  that  such 
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good  title  was  first  shown  on  the  4th  May  1860.    The        1B65« 
Appellants  took  nine  exceptions  to  this  report^  of  which      Eastbbn 
the  6th  and  7th  were  alone  materiaL    They  were  in  the  m^^^  Cou 
fcDowing  terms :  t^- 

''For  that  the  Plaintifi;  Henry  Hmket,  daimmg  to  be  ^^'^^ 
coly  tenant  for  life  of  the  greater  part  of  the  property,  b 
Bot  empowered  to  sell  and  convey,  and  the  company  is  not 
eiqxywered  to  purchase  and  take,  such  part  of  the  properly 
as  b  not  shown  upon  the  deposited  plan  of  the  railway, 
nor  described  in  the  book  of  reference  to  such  plan,  the 
special  Act,  and  '  The  Lands'  Clauses  Consolidation  Act,' 
sot  beii^  applicable  to  land  which  is  not  so  shown  and 
dooibed,  and  the  whole  property  being  comprised  in  one 
contract;  the  same  cannot,  therefore,  be  performed." 

''For  that  the  powers  of  the  company  to  purchase  and 
take  land  are  not,  and  have  never  been,  in  force,  inasmuch 
as  the  capital  proposed  to  be  raised  by  the  Wisbeach  and 
SpaUSng  Special  Act  has  not  been  subscribed  for." 

The  Vtee-ChanceUor  oyerruled  the  exceptions  (a),  and 
the  case  was  then  taken  by  appeal  before  Lord-Chancellor 
StLemiardSy  who,  on  the  15th  Noember  1852,  aflirmed 
tke  Decree  of  the  Court  below  (&)•  The  present  appeal 
vtt  then  brought. 


The  Solicitor-General  (Sir  ft.  hethHJ)  and  Mr. 
(Mr.  Grofot  was  with  them),  for  the  Appellants. 
The  decree  18  bad,  for  it  directs  the  Appellants  to  do  that 
iriiich  is  illegaL  The  contract  which  they  are  called  upon 
^Kcifically  to  perform  is  ac26wtres;  the  land  is  not  wanted 
for  the  purposes  of  the  railway  authorised  by  the  Act,  nor 
can  the  contract  be  enforced  as  a  contract  for  land  for 
extraordinary  purposes,  for  there  are  no  such  purposes  for 
which  it  is  required,  and  the  quantity  they  are  directed  to 

(a)  3  De  G.  &  Sm.  743.  (6)  1  De  G.  Mac  &  G.  737. 

y4 
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1855.        take  is  more  tfian  could  be  so  required.    The  AppeUants 
EiffTBKir      have  no  capital  to  apply  to  the  puiposes  of  this  Une ;  their 
RiiLWiur^.   powers  under  the  Special  Act  have  expired,  and  they 
«•  cannot  lawfully  make  a  payment  to  the  Respondent  oat  of 

capital  which  has  been  raised  for  other  purposes,  and 
which  can  be  lawfully  applied  to  those  other  purposes  alone* 
If  a  chartered  or  incorporated  company  is  applying  to  Par- 
liament for  an  authority  to  enter  on  a  new  undertaking,  the 
directors  cannot  be  permitted  to  take  the  original  capital, 
and  employ  it  to  answer  the  costs  and  expenses  of  the  new 
intended  undertaking;  much  less  are  they  at  Uberty  to 
apply  one-fourth  of  their  original  capital  to  the  construction 
of  new  works  not  authorised  by  the  original  Act;  and  this 
restriction  applies  to  the  profits  derived  from  the  original 
undertaking,  as  well  as  to  the  capital  primarily  raised  for 
it.  The  Appellants  rely  much  upon  this  point.  The  first 
case  applicable  to  it  is  that  of  Coleman  v.  The  Eastern 
Counties  Railway  Company  (c),  where  it  was  held  that  the 
directors  of  one  railway  company  could  not  approjNriate 
any  part  of  the  funds  of  that  company  to  assist  in  the 
projects  of  another  company,  though  the  success  of  the 
latter  might  materially  contribute  to  that  of  the  former* 
That  was  followed  by  Bagshaw  y«  The  Eastern  Union 
Company  (d),  where  a  company  was  authorised  to  make  a 
branch  line,  and  had  power  to  call  up  additional  capital, 
with  a  direction  in  the  new  Act  that  such  additional  capital 
diould  form  part  of  the  general  capital  of  the  company  ; 
but  the  Court  held,  that  the  capital  thus  specially  created^ 
and  enabled  to  be  added  to  the  other,  must  be  considered 
as  dedicated  to  the  special  purpose  for  which  it  wbb  raised, 
and  could  not  be  appropriated  to  any  other.  These  two 
cases  exhaust  the  circumstances  under  which  such  a  ques- 


(0  4  RaUw.  Cas.  513;  10         (i)  7Haiell4;6Baaw.Cs8. 
Sear,  >1.  152 ;  Affd.  2  Mac.  &  G.  389. 
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tion  can  arise,  although  there  are  seyeral  others  where  the        1865. 
flime  principle  has  been  applied.     In  Salomons  y.  Laing  (e),      Eabtbkn 
the  directors  of  one  railway  company  desired  to  take  for  r^^JJ^Co. 
ihdr  own  company  shares  in  another,  which  was  a  feeder  9' 

to  their  original  line;  but  the  Master  of  the  Bolls  would 
not  permit  such  a  proceeding,  and  said  expressly  (/),  ''  A 
niOway  company,  incorporated  by  Act  of  Parliament,  is 
bound  to  apply  all  the  means  and  property  of  the  company 
for  the  purposes  directed  and  provided  for  by  the  Act,  and 
for  DO  other  purpose  whatever."      The  Great   Western 
Railway  Company  y.  Rushout  (g)  is   to  the  same  effect 
Such  has  been  the  doctrine  as  laid  down  in  Courts  of 
Eqni^:    it  has  been  declared  with  equal  deamess  in 
Coorts  of  Common  Law.    In  the  East  Anglian  v.  I%e 
Eastern  Counties  Railway  Company  (A),  the  general  prin- 
ciple was  laid  down,  that  a  railway  company,  incorporated 
by  Act  of  Parliament,  cannot,  even  widi  the  assent  of  all 
die  shareholders,  enter  into  a  contract  involving  the  appli- 
cation of  a  portion  of  the  funds  to  purposes  foreign  to  those 
fcr  which  it  was  incorporated.    In  Gage  v.  The  Newmarhei 
Railway  Company  (t),  and  in  Gooday  v.  I%e  Colchester 
Raboay  Company  (J),  contracts  of  the  sort  here  entered 
into  were  refused  to  be  enforced.    The  public  have  an 
interest  in  the  proper  administration  of  the  powers  con- 
ferred by  such  an  act    In  Maegregor  v.  The  Deal  and 
Dover  Railway  Company  (i),  the  same  doctrine  as  to 
in  agreement  not  warranted  by  the  Legislature,  v^as  even 
more  forcibly  expressed,  and  it  was  said,  **  it  is  a  promise 
tint  an  act  shall  be  done  contrary  to  the  public  law  of 
tlie  country,  of  which  both  parties  are  bound  to  take 

(«)  12  Bcav.  389.  (0  18  Q.  B.  Rep.  457. 

(/)  Id.  362.  0)  n  Beav.  132. 

(y)  5  Ds  G-  &  8. 290.  {h)  22  Law  J.  (Q.  B.)  09; 

<A)  II  Com.  Ben.  Bap.  77«.  18  il.  B.  Eep.  618. 
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1861;.        notice ;  the  act  is  therefore  ill^ali  and  the  promise  ihat  it 

EAflTBBir      shall  be  done  is  a  void  promise."      That  principle  was 

rS?^t  Co.  «^c^y  applied  in  the  case  of  the  Mayor  of  Norwich  v. 

V.  2'he  Norfolk  Raihoay  Cowpomy  (A),  where  Lord  CampbtU 

^^'^     made  some  very  strong  observations  on  the  attempt  to 

enforce  agreements  in  themselves  illegal.    All  these  cases 

show  the  jealousy  with  which  the  Courts  have  guarded 

against  any  dealings  by  which  powers  conferred  under  Acts 

of  Parliament  might  be  applied  to  purposes  not.  warranted 

by  the  clear  provisions  of  the  Acts  themsdves.    Here  it  b 

admitted  that  when  this  agreement  was  m^de,  the  Appellants 

had  no  capital,  nor  any  funds,  but  what  were  possessed 

under  the  ori^nal  Act,  nor  at  the  time  of  the  decree  made 

any  power  to  raise  capital;  and  yet  they  have  been  directed 

%o  perform  an  agreement,  and  to  pay  money ;  neither  of 

which  things  can  they  do,  except  in  disregard  of  the  original 

purposes  of  the  Act,  and  in  defianceof  their  want  of  lawful 

power  to  act  in  the  manner  directed. 

[Lord  CamphtJL  Was  the  contract  legal  or  iU^al  at  the 
mom^it  it  was  entered  into  ?  If  it  was  legal,  nothing 
happening  afterwards  can  affect  it]  It  was  an  agreement 
to  take  a  piece  of  land  which  was  not  at  that  time  wanted 
for  the  purposes  of  the  company,  and  was  not  delineated 
on  the  Parliamentary  plan;  it  was,  therefore,  in  point  of 
law,  no  contract  at  all.  An  individual  cannot  enforces 
contract  which  the  Company  had  no  authority  to  make. 

[Lord  Camflbdi.  If  the  contract  is  ultra  vires  with  the 
knowledge  of  the  party  making  it,  he  cannot  afterwards 
enforce  it;  but  if  he  has  no  such  knowledge,  it  would  be 
binding  in  his  fiivour.]  It  is  submitted  that  the  principle  of 
the  cases  now  referred  to  does  not  warrant  that  distinction. 

This  contract  was  ultra  vires.  It  was  not  necessary  for 
the  company  to  take  the  whole  of  the  Respondent's  land, 

(it)  4  Ellis  &  BL  397. 
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and  the  agreement  to  take  a  part  was  not  accompanied  by        1B66. 

any  obIigati<Hi  to  take  more  than  was  absolutely  necessary.      Eastbbn 

ItwassaidintheCourtbelow  that  the  company  had  power  itm.wATCo 

ta  take  30  acres  of  land  for  extraordinary  purposes,  and      ^  ^• 

that  was  put  as  a  justification  for  this  contract ;  but  no 

mdi  justification  existed,  for  the  land  here  agreed  for  was 

not  wanted  fi)r  extraordinary  purposes.    [Lord  Campbell. 

Is  the  vendor  bound  to  inquire  whether  the  land  is  wanted 

fcr  extraordinary  purposes  or  not  ?]     He  is..   The  8  &  9 

Vict,  c  18,  s.  12,  merely  authorises  persons  to  sell  land 

for  extraordinary  purposes,  and  the  8  &  9  Vict,  c.  20,  s.  45» 

lestrids  the  nun^er  of  acres  which  can  be  sold  for  such 

porpoaes.    It  is  dearly,  therefore,  the  duty  of  the  vendor 

of  land  to  inquire  for  what  purposes  his  land  is  wanted, 

and  to  see  that  the  provisions  of  the  statute  are  complied 

nith.   This  contract  was  made  indepoidently  of  the  pow^ 

thus  conferred,  and  is  therefore  bad.    In  the  case  of  an 

agreement  l&e  this,  which  is  one  of  doubtfiil  l^afity,  the 

rale  of  Courts  of  Equity  is^not  to  enforce  it,  but  to  give 

die  party  the  opportunity  to  try  its  validity  at  law.    The 

SImubwry  and  BirmmijfAam  v.  The  North  Westrni  RaiU 

nay  Ccmfony  (I). 

The  next  point  rdates  to  the  power  of  prcMoaoters  (which, 
asto this  branch  railway,  these  Appeilantsmust  be  con- 
fltraed  to  be)  to  bind  the  fiiture  company,  by  entering  into 
a  contract  previous  to  incorporation.  The  judgment  in  the 
Court  bdow  referred  to  Edwardi  case  (m),  and  Stanl^s 
case  (a),  and  Lord  Peire^s  case  (o),  and  the  observations 
made  on  diem,  amount  to  saying  that  the  promoters  may 
e&ttt  into  a  larger  contract  than  can  be  entered  into  by  the 
cofflpaay  when  incorporated,  which  is  the  same  as  saying 

(0  suae  &  G-  70.  (a)  3  Myl.  &  ;Cr.  773;  1 

(«)1  Myl.  &  Cr.  efiO;  1      Railw.Gas.58. 
Mw.  Caa.  173.  (o)  1  Bailw.  Gas.  462. 
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}^*        ihat  a  man's  agent  can  bind  him  to  a  greater  extent  than 

Eastbbh      he  can  bind  himself.    That  doctrine  is  not  warranted  by 

RuLWAT  Co.   these  cases.    In  all  of  them,  but  especially  in  those  of 

„  ^  Edwards  and  of  Lord  Peire,  the  principle  adopted  was  to 

try  the  contract  by  the  provisions  of  the  Act  constituting 

the  company,  and  if  it  was  within  those  provisions,  but 

not  otherwise,  to  hold  it  good.    The  case  of  Simpson  v. 

Lord  Hawden  (p)  decided  a  point  which  does  not  apply 

to  this  case. 

[The  Lord  Chancellor.  In  the  case  of  Lord  Petre,  the 
contract  was  nominally  to  buy  the  owner's  land,  but  the 
terms  of  purchase  were  excessive,  and  were  made  so  as  a 
consideration  to  buy  off  opposition.  If  your  argument  is 
strictly  applied,  that  case  cannot  stand.] 

There  certainly  was  but  one  opinion  about  that  decision : 
it  went  at  least  to  the  very  verge  of  the  law. 

Then  as  to  the  title  to  this  property.  The  decree  has 
declared  that  the  Appellants  are  to  pay  the  whole  sum  of 
money  claimed  by  the  Respondent,  and  that  he  is  to 
convey  the  land.  This  decree  cannot  be  supported,  except 
both  parts  are  complied  with,  and  unless  the  Respondent 
can  convey  to  the  Appellants  the  fee-simple.  But  he  has 
only  a  life  estate  as  to  part,  at  least,  of  the  property.  They 
may  therefore  be  liable  to  ejectment  by  the  remainder-man. 
This  objection  was  pressed  on  the  Court  below,  but  it  was 
answered  by  reference  to  the  7th  section  of  8  &  0  VicL, 
c.  18,  which  enables  certain  parties,  under  disability,  to 
sell  and  convey  lands.  But  such  conveyance  can  only  be 
made  subject  to  the  conditions  of  the  Otii  section,  and  this 
decree  makes  no  provision  for  carrying  into  effect  those 
conditions,  and  consequentiy  the  Appellants  would  have  no 
ground  on  which  to  rest  a  defence  to  an  ejectment.  In  tiie 
cases  of  Webb  v.  The  Direct  London   and  Pjfrtsmouth 

ip)  9  Cl.  &  Fin.  6L 
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Kailway  Company  (q),  and  of  Stuart  v.  The  London  and        ^^* 
NorA  WtMtern  Company  {r),  there  was  no  doubt  about  ihe     EAsrsRif 
soffideocy  of  the  title  of  the  PlaintifTy  and  that  is  the  only  Bailway  Co. 
red  difference  between  those  cases,  as  decided  by  the  ^- 

Lords  Justices,  and  the  present,  and  that  difference  makes 
tbem  an  the  more  unfavourable  for  this  Respondent.  They 
are  distinctly  applicable  here. 

[Lord  Campbell,  Is  it  not  your  own  fault  if  the  remain-^ 
der-man  can  bring  ejectment  against  you  after  Ilawkes* 
death?] 

[Lord  St.  Leonards.  And  is  it  not  your  fault  that  nothing 
was  done  by  the  Court  to  make  your  title  perfect  ?  The 
option  was  offered  you  in  the  Court  below.] 

What  was  so  offered,  admitted  the  nullity  of  one  part  of 
the  decree.  A  contract  of  this  kind  can  only  be  carried 
into  effect  by  authority  of  Parliament,  not  by  the  mere 
instance  of  the  Court;  and  such,  in  substance,  is  the 
opinion  of  Lord  Cottenham,  in  the  Great  Western  Railway  - 
Company  v.  The  Birmingham  and  Oxford  Junction  Rail-- 
Mjr  Company  («).  But  this  case  is  even  stronger  than  that; 
for  here  the  line  is  abandoned,  and  the  time  within  which 
anything  could  be  legally  done  has  now  expired. 

Lastly,  this  is  not  a  fit  subject  for  a  decree  for  specific 
performance,  according  to  the  doctrines  of  a  court  of  equity.. 
If  the  contract  is  invalid,  it  cannot  be  enforced ;  if  it  is 
valid,  the  Respondent  must  be  left  to  his  remedy  at  law. 
Gooday  y.  The  Colchester  Railway  Company  {t).  It  is 
now  impossible  to  carry  into  effect  the  purposes  for  which 
this  contract  was  made.  In  such  a  case,  the  general  rule 
that  will  govern  the  application  of  the  powers  of  a  court  of 
equity  is  laid  down  in  Harnett  y.  Yielding  («).    Lord 

(g)  9  Hiire  129 ;    1  De  G.         («)  2  PhiUim,  697-604. 
Mac.  &  G.  621.  (1)  17  Bear.  132. 

(r)  1  De  G.  Mat.  &  G.  721.  (»)  2  Sch.  &  L.  649-^a 
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1865.        Redesdale  there  said,  that  the ''  original  foundation  for  these 

Eaotbbit      decrees  for  specific  performance  was  simply  this,  that 

Rj^LWi?  Co.   ^^amages  at  common  law  would  not  give  the  party  the 

«•  compensation  to  which  he  was  entitled ;"  and  he  added, 

that  where  damages  could  be  commensurate  with  injury, 

the.  Court  had  refused  to  interfere.    That  is  the  case  here ; 

and,  as  in  the  cases  of  Webb  and  of  Siuart,  the  psurties 

ought  to  be  left  to  their  remedy  at  law. 

Sir  F.  Kelly  and  Mr.  B.  S.  Follett  (Mr.  Lojlus  Wigrm 
was  with  them)  for  the  Respondent : 

There  is  no  necessity  to  appeal  to  authorities  in  this  case. 
The  true  position  of  the  parties  being  explained,  the  prin- 
ciples of  equity  appUcable  to  it  are  plain  and  undoubted. 
Here  opposition  was  threatened  to  a  projected  company;  if 
that  company  was  to  come  into  existence,  and  to  do  the 
work  it  proposed,  the  land  of  the  Plaintiff  was  necessary 
for  it.  The  purchase  of  that  land  was  therefore  within  the 
powei-s  of  the  promoters,  as  its  use  would  be  within  the 
purposes  of  the  intended  Act.  The  contract  was  made ;  it 
was  conditional  on  the  Act  being  passed ;  but  if  the  Act 
passed,  the  Appellants  would  have  power  to  destroy  the 
Respondent's  residence ;  that  residence  therefore  was  pur- 
chased. The  Respondent  could  not  convey  a  complete  title 
to  all  his  land,  and  the  Appellants  were  aware  of  that  &ct, 
and  undertook  to  get  clauses  inserted  to  supply  the  defid- 
ency.  The  Respondent  bona  fide  performed  all  that  he  had 
stipulated  to  perform.  The  Appellants  were  bound  to  do 
t}ie  same.  The  purchase  being  lawfully  made,  the  funds  of 
the  company  were  lawfully  applicable  to  it,  as  they  would 
be  to  the  purchase  of  rails,  which,  though  not  wanted  at 
the  moment,  were  purchased  because  they  were  at  a  very 
low  price,  and  it  was  fairly  believed  that  before  the  time 
when  they  would  be  required  they  would  rise  in  value.   If 
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tbe  fimds  in  hand  were  insufficient,  the  Appellants  had        1855. 
authority,  under  the  fourth  section  of  their  Act,  to  raise      Eastbrn 
ferther  fimds.    The  making  of  this  line  was,  in  truth,  part  a^^*^  ^^ 
of  the  general  purposes  of  the  company,  and  consequently  «. 

%tAaw*8  case  (v).  The  EaU  Anglian  Company  y.  I%e  ^^'"^ 
Eastern  Counties  Company  (to),  McGregor  v*  The  Deal  and 
Dover  BaHuay  Company  (x),  Salomons  v.  Laing  (y)^  and 
aU  that  class  of  cases,  are  inapplicable  here ;  nor  is  that 
of  Gage  v.  The  Newmarhet  Baiboay  Company  (z)  in  point, 
ix  there  the  contract  was  construed  to  be  conditional,  and 
the  condition  was  held  not  to  have  attached. 

The  argument  that  this  decree  wiQ  compel  the  Appellants 
to  do  that  which  is  in  violation  of  the  Act  of  Parliament^ 
aflsomes  that  the  agreement  here  is  not  lawful  and  binding; 
bat  it  18  contended  to  be  so ;  there  is  mutuality  in  it;  and 
if  the  Respondent  had  not  performed  his  part  of  it,  the 
AppeUants  might  have  maintained  a  Bill  against  him  for  a 
specific  performance.  In  that  respect  it  is  unlike  the  case 
of  3^  Shrewsbury  and  Birmingham  y.  The  Londo^  and 
Ifortk  Western  Railway  Company  (a),  where  it  is  true  that 
the  Lords  Justices  would  not  support  the  agreement,  but 
on  which  Lord  Justice  Knight  Bruce  expressly  took  occa- 
noQ  to  say,  that  neither  in  the  case  of  Webb  (b),  nor  in  that 
of  Stuart  (c),  had  he  intended  in  the  slightest  d^ree  to 
depart  (rom  what  he  had  laid  down  in  the  present  case  (d), 
vhen  it  was  before  him  for  decision.  A  landowner  has 
a  right  to  oppose  a  bill ;  he  may  consent  to  withdraw  his 
opporiti(»i;  and  that  is  a  good  consideration  for  a  contract 
of  this  kind.     Such  a  contract  is  binding  upon  a  company 

(«)  7  Ran  114 ;  6  Rulway  (z)  18  Q.  B.  Rep.  457. 

Cas.  152 ;  2  Mac.  &  G.  980.  (a)  4  De  G.  Mao.  &  G.  115  ; 

(v)  11  Com.  Ben.  Rep.  775.  7  RaUw.  Cas.  531. 

{«)  22  Law.  J.,  Q,  B.,  69 ;  7  (*)  Id.  521. 

Mir.Cas.227;  18Q.B.Rep.618.  (e)  Id.  721. 

(/)  12  Bear.  339.  (d)  3  De  G.  &  S.  743. 
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1855.        incorporated  by  the  Act,  even  if  the  company  should  then 
£A0nuur      be  constituted  of  persons  different  from  the  original  pro- 

RAttwAYCo.   moters. 

9^  [Lord  CampheU. — Without  their  having  adopted  it?] 

They  adopt  it,  and  take  the  benefit  of  it  by  their  Act;  and 
the  principle  on  which  Lord  Coitenham  decided  the  case 
of  The  Cheat  Western  r.  The  Birmingham  and  Oxford 
Junction  Railway  Company  (e),  is  that  which  most  goyern 
this  case,  namely,  that  that  which  has  been  done  by  pro- 
moters, being  necessary  for  the  purpose  of  this  company, 
must  afterwards  be  upheld  as  binding  on  the  company. 

The  fact  that  the  powers  of  the  Act  hare  now  expired, 
is  no  answer  to  this  bill ;  they  were  in  full  force  when  the 
bill  was  filed,  and  for  nearly  a  year  and  a  half  afterwards. 

The  want  of  a  title  in  the  Respondent  to  more  than  a  life 
interest  in  the  property,  is  no  answer  to  this  bill.  The 
Appellants  knew  what  his  title  was,  and  undertook  to 
obtain  powers  to  enable  him  to  make  a  complete  convey- 
ance! they  did  not  obtain  those  powers;  that  was  their 
fault,  and  they  cannot  take  advantage  of  it  The  pro- 
visions of  the  Lands  Clauses  Act  would  have  sufficed  for 
enabling  the  Court  to  do  all  that  was  necessary  to  protect 
the  interests  of  the  Appellants,  and  the  Court  below  offered 
to  exercise  those  powers  for  that  purpose.  It  was  the 
fault  of  the  Appellants  that  they  did  not  avail  themselves 
of  that  offer.  Whatever  defect  now  exists  as  to  that 
matter,  is  therefore  owing  to  the  Appellants ;  and  they 
cannot  set  up  their  own  default  as  an  answer  to  a  claim  for 
the  performance  of  this  agreement 

The  Respondent  can  maintain  this  bill  for  a  specific 
performance.  The  principles  of  equity  applicable  to 
this  subject  may  be  taken  from  the  judgment  of  Lord 
Justice  Cranworthf  in  Webb  v.   The  Direct  Portsmouth 

(0)  2  Phill.  597.  eo^ 
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Railwmf  Company  (/).      Under  circumstances  such  as        1855. 
exist  here,  a  party  to  an  agreement  is  not  boimd  to  run      EASTBiur 
the  risk  of  what  a  jury  may  happen  to  consider  sufficient  r^^']^"^^. 
damages  for  losing  his  land,  and  being  forced  to  seek  v. 

another  residence.  Oooday  v.  The  Colchester  Railway 
Compamf  {g)  does  not  impeach  the  principles  stated  in 
WMf^  and  Stuari's  cases ;  for  there  the  question  was, 
whether  the  contract  itself  had  been  validly  creiBited ;  and 
the  Court,  not  thinking  it  to  be  a  valid  contract,  would  not 
enforce  it.     Here  it  is  perfectly*valid. 

The  Lard  Chancellor^  after   fully  stating    the  facts,      July  11. 
the  pleadings,  and  the  decree  of  the  Court  below, 
said. 

The  first  point  insisted  on  by  the  Appellants  is,  that  the 
contract  was  one  into  which  they  had  no  power  to  enter, 
haying  been  made  for  an  object  not  within  the  scope  of 
their  original  constitution.  That  object  was  the  purchase 
of  hind  for  th^  purposes,  not  of  the  original  line,  but  of  a 
new  line,  which  new  line  at  the  date  of  the  contract  they 
had  no  authority  to  make.  In  support  of  this  argument, 
reliance  was  placed  on  a  long  series  of  authorities,  which 
have  established  the  proposition,  that  a  railway  company 
cannot  devote  any  part  of  its  funds  to  an  object  not  within 
the  scope  of  its  original  constitution,  how  beneficial  soever 
that  object  mi^t  seem  likely  to  prove. 

Thus,  in  Coleman  v.  The  Eastern  Counties  Railway 
Company  (A),  Lord  Lanydaky  at  the  instance  of  a  share* 
holder,  restrained  the  company  and  its  directors  from  ap- 
plying any  part  of  their  funds  in  assisting  a  company  which 
had  been  formed  for  establishing  a  steam  communication 

(/)  1  De  G.  Mac.  &  G.  521-  (A)  10  Biav.  1 ;  4  Railw. 
^28.  Gas.  513. 

(^)  17  Bear.  132. 
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1865.        between  Harwich  and  the  northern  ports  of  Europe.    The 
EASTuur      directors  of  the  railway  company  thought  that  such  an 
B^wAT^.  J^PpMcation  of  a  part  of  their    funds    would   be  likely 
V.  materially  to  promote  the  interests  of  their  shareholders 

by  encouraging  and  increasing  the  traffic  on  their  line. 
But  Lord  Langdalej  though  admitting  that  such  an  ex- 
penditure might  very  likely  conduce  to  the  interest  of  the 
railway  company,  yet  restrained  the  directors  by  injunction 
from  so  applying  any  part  of  their  funds,  on  the  ground 
that  they  had  no  right  to'  expend  the  money  of  the  com- 
pany on  any  project  not  directly  within  the  terms  of  its 
incorporation. 

In  Solomon  v.  Laing  (t)  the  same  learned  Judge  restrained 
the  directors  of  The  South  Coast  Railway  Company  from 
applying  any  part  of  the  funds  of  that  company  in  the 
purchase  of  shares  of  another  company  (the  Portsmouth), 
by  which  purchase  the  Defendants  hoped  to  benefit  the 
company  of  which  they  were  directors.  The  Court  held 
that  the  Defendants  had  no  right  to  deal  with  tlie  funds  in 
a  manner  not  authorised  by  their  Act. 

The  same  principle  was  recognised  and  acted  upon  by 
Sir  James  ^Vigram  and  Lord  Cottenham  in  Bagskawe  v. 
The  Eastern  Union  Railway  Company  (j ).  There  tlie 
Legislature  had  authorised  the  Defendants  to  raise,  by  way 
of  additional  shares,  two  sums  of  200,000  L  and  100,000  /., 
the  former  for  the  purpose  of  enabling  them  to  construct  a 
branch  line  to  Harwich^  and  the  latter  for  enabling  them 
to  purchase  and  complete  a  cross  line  to  Hadieigh.  The 
Plaintiff  had  purchased  scrip  certificates  for  shares  in  these 
undertakings,  or  one  of  them,  on  which  all  calls  had  been 
paid,  and  he  stated  by  his  bill,  that  the  directors,  though  the 
whole  of  die  two  sums  of  200,000  /.  and  100,000  /.  had  been 
raised,  yet  had  abandoned  the  intention  of  constructii^ 

(0  12  Beav,  339.  ( j)  6  Railw.  Cas,  152. 
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the  Harwich  line,  and  were  about  to  apply  the  sums  so  1856. 

nised  to  the  completing  of  their   line  from  Ipstvick  to  Eastkbh 

The  bill  prayed,  amongst  other  things,  a  general  r^^^co. 


aocoont  of  all  sums  so  applied,  that  the  directors  might  be  «> 

decreed  personally  to  make  them  good,  and  for  an  injunc* 
tion  to  restrain  any  further  similar  application  of  any  part 
of  the  said  two  sums  of  200,000  /.  and  100,000  /•  To  this 
bin  there  wa^  a  general  demurrer,  but  it  was  overruled, 
first  by  Sir  James  Wiffram,  and  afterwards,  on  appeal,  by 
Lord  Cottenham;  the  ground  of  the  decision  there,  as 
in  the  other  cases,  being  that  the  directors  had  no  right  to 
expend  any  part  of  the  sums  raised  for  a  special  purpose 
upon  any  other  object  than  that  (or  which  they  were  so 
raised. 

In  aO  these  cases  the  discussion  was  raised  by  share- 
holders calling  in  question  the  misapplication  or  intended 
misapplication  of  the  corporate  funds  by  the  directors. 
But  the  doctrine  has  been  acted  on  in  the  courts  of  common 
kw  to  the  extent  of  holding  that  a  contract,  even  under 
the  seal  of  a  company,  cannot  in  general  be  enforced,  if 
its  object  18  to  cause  the  corporate  property  to  be  diverted 
to  purpoees  not  within  the  scope  of  the  Act  of  incorporation. 
Thus,  in  the  case  of  The  East  Anglian  Railway  Compofiy 
▼.  The  Eastern  Counties  Railway  Company  (A),  the  Court 
of  Common  Pleas,  after  an  elaborate  aigument,  held  that 
no  action  could  be  maintained  against  the  Def<»idants  on 
a  covenant  into  which  they  had  entered  for  payment  to 
the  Phintiffii  of  the  costs  incurred  in  applications  to  Par- 
liament made  at  the  instance  of  the  Defendants  for  obtain- 
ing fiom  the  L^islature  powers  which  the  Defendants  con* 
lidered  it  desirable  for  their  interests  that  the  Plaintiffs 
should  possess.  The  Chief  Justice  in  delivering  the  judg- 
ment of  the  Court,  says  (/),  '^  The  statute  incorporating  the 

(i)  11  Com.  Ben.  809.  (0  Id.  809. 
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tlie  Defendants'  company,  gives  no  anthority  respecting 
the  Bills  in  Parliament  promoted  by  the  PlaintifTs,  and  we 
are,  therefore,  bound  to  say  that  any  contract  relating  to 
such  Bills  is  not  justified  by  the  Act  of  Parliament,  is  not 
within  the  scope  of  the  authority  of  the  company  as  a  cor- 
poration, and  is  therefore  void." 

This  case  was  afterwards  recognised  and  acted  on  by 
the  Exchequer  Chamber,  in  the  case  of  McGregor  v.  The 
Official  Manager  of  the  Deal  and  Dover  Railway  Com- 
pany (vi).  It  must,  therefore,  be  now  considered  as  a  well- 
settled  doctrine  that  a  company  incorporated  by  Act  of 
Parliament  for  a  special  purpose  cannot  devote  any  part  of 
its  funds  to  objects  unauthorised  by  the  terms  of  its 
incorporation,  however  desirable  such  an  application  may 
appear  to  be. 

I  have  referred  to  these  cases,  and  there  are  others  to 
the  same  effect,  for  the  pui*pose  of  showing  how  firmly  the 
law  on  this  subject  is  established,  and  of  guarding  myself 
against  being  supposed  to  throw  any  doubt  upon  it.  But 
I  do  not  think  that  the  present  case  comes  within  the 
principle  on  which  these  decisions  have  rested.  The 
making  of  the  Wisbeach  and  Spalding  branch  was  not 
treated  by  the  Legislature  as  a  new  and  independent  object 
to  be  carried  into  execution  by  distinct  funds  raised  for 
that  special  purpose.  The  power  to  make  the  new  line 
was,  according  to  the  construction  I  put  on  the  Act, 
merely  an  addition  to  the  powers  conferred  by  the  former 
Acts.  So  that  after  the  Wisbeach  and  Spalding  Act  came 
into  operation,  the  rights  and  powers  of  the  company  were 
tQ  be  regarded  as  if  they  had  originally  been  powers  to 
make  the  new  line  and  to  raise  the  additional  capital.  The 
new  works  were  to  be  considered  as  having  formed  part  of 
•the  original  undertaking,  and  the  new  shares  were  to  be 

(m)  22  Law.  J.,  Q.  P.,  69 ;  182  B,  lUp.  618. 
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considered  as  part  of  the  general  capital.    From  the  time^        1855. 
therefiirey  when  the  Wisbeach  and  Spalding  Bill  received      Eabtbiui 
tlie  Royal  assent  (and  until  that  happened  there  was  no  itAiLWiiT  Co. 
btndii^  contract)  the  directors  had  just  the  same  right  to  ^' 

spfdy  their  funds  to  the  purchase  of  land  for  the  purposes 
of  the  new  line,  as,  before  the  passing  of  that  Act,  they 
had  for  the  purchasing  of  land  for  the  original  line.  This 
consideration^  therefore,  seems  to  me  clearly  to  distinguish 
the  present  case  from  all  those  cases  cited  in  the  argument 
The  contract  here  was  to  apply  the  funds  of  the  company 
to  a  purchase  within  the  scope  of  its  incorporation,  and  not 
to  any  purposes  foreign  to  it,  and  I  see  no  objection^ 
therefore,  to  the  contract  on  this  first  ground* 

But  it  was  argued,  secondly,  that  even  supposing  the 
contract  not  to  be  open  to  objection  on  the  ground  of  its 
being  an  attempt  to  appropriate  the  company's  funds  to  an 
object  foreign  to  their  original  purposes,  still  that  it  could 
not  be  supported,  inasmuch  as  it  was  an  agreement  to 
pnrchase  for  the  new  railway  lands  not  wanted  for  the 
purpose  of  making  it.  The  directors  had  originally  desired 
to  obtain  powers  to  make  a  straight  cut  from  their  new  line 
to  join  the  Ambergate,  Nottingham,  and  Boston  Railwayi 
and  for  that  purpose  it  would  have  been  essential  to  them 
to  possess  the  PlaintiflTs  land,  but  they  failed  in  their 
object  of  obtaining  power  to  form  this  straight  cut,  and  then 
there  was  not,  it  was  said,  any  necessity  for  them  to  get 
possession  of  the  Plaintiff's  land.  A  small  portion  only  of 
it,  about  an  acre  and  a  half,  is  within  the  line  of  deviation, 
and  it  was  argued  that  a  contract  to  purchase  the  whole 
(nearly  six  acres)  was  a  contract  ultra  vires,  inasmuch  as 
the  company  could  only  purchase  what  was  really  necessary 
or  proper  for  the  construction  of  the  line.  But  the  answer 
to  this  argument  appeared  to  me  satisfactory.  The 
contract  was  not  necessarily,  and  on  the  face  of  it,  ultra 
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1855.        vires.    If  the  land  in  question  was  reaUy  wanted  by  the 
Eastbrh      AppeQants  for  what  are  called    extraordinary  purposes, 
Railw^^o    *^®y  ^^^  authorised  to  purchase  it    Besides,  the  line  of 
1^.  deviation  actually  cuts  the  Respondent's  house  in  two, 

and  in  such  circumstances  the  Appellants  had  no  right  to 
take  a  part  without  taking  the  whole,  if  the  Plaintiff 
required  them  to  do  so;  and  it  is  a  reasonable  inference 
that  the  contract  to  purchase  the  whole  was  made,  because, 
wanting  what  was  within  the  limits  of  deviation,  the 
directors  knew  that  they  could  not  stop  short  widi  what  was 
within  those  limits.  Be  that,  however,  as  it  may,  there 
was  nothing  to  show  the  Respondent  that  his  land  was  not 
wanted  for  the  legitimate  objects  of  the  company,  and  in 
such  a  case  it  cannot  be  permitted  to  the  directors  to  allege 
that  the  contract  was  invalid  as  being  beyond  their  powers; 
for,  as  argued  at  the  Bar,  it  could  be  no  answer  to  an  action 
for  iron  rails  bargained  and  sold  that  the  contract  had  been 
entered  into,  not  in  order  to  obtain  rails  for  the  use  of  the 
line,  but  in  order  to  keep  them  in  hand  for  the  purpose  of 
a  future  use,  on  a  speculation  that  iron  was  likely  to  rise  in 
value.  I  considei-,  therefore,  that  this  second  objection  is 
as  untenable  as  the  first 

The  third  point  made  in  support  of  this  appeal  was,  that 
even  taking  the  contract  to  have  been  a  good  and  valid 
contract,  into  which  the  company  might  lawfully  enter, 
still  the  case  was  one  in  which  a  court  of  equity  ought  not 
to  interfere,  but  ought  to  leave  the  Plaintiff  to  assert  his 
legal  rights  by  action.  It  was  argued  that  the  Court  has 
frequently  acted  on  this  principle  in  suits  where  a  vendor 
has  been  seeking,  as  in  this  case,  to  enforce  against  a 
railway  company  the  specific  performance  of  a  contract  for 
the  purchase  of  land,  when  the  time  within  which  the  line 
was  to  be  made  had  expired.  And  reference  was  in 
particular  made   to  two  cases  decided  by  Lord  Justice 
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Kmgki  Brmot  and  myself,  when  I  held  the  office  of  Lord        1855. 
Jostice.    I  allude  to  the  cases  of  WM  v.   T%e  Direct     fUsrsiur 
Lmdon   and  Portsnumth   Railway   Company  (n),    and  r^^^  Co. 
Sinart  v.    7%e    London  and  North   Western   Railway  v- 

Company  (o). 

In  the  fonner  of  these  cases  [the  particulars  of  which 
liis  Lordship  fiilly  stated]  the  Court  proceeded  on  two 
grounds.  In  the  first  place^  the  terms  in  which  the 
deed  was  framed  were  such  as  to  lead  the  Court  strongly 
to  the  conclusion  that  the  whole  contract  was  meant 
to  be  conditional  on  the  line  being  formed,  and  that 
if  it  should  be  (as  in  fact  it  was)  abandoned  by  its 
projectors,  then  all  the  provisions  of  the  agreement  were 
to  fidl  to  the  ground;  a  construction,  I  may  observCi 
which  receives  great  support  from  the  subsequent  case 
of  Gage  ▼«  The  Newmarket  Railway  Company  (p).  But 
independently  of  that  difficulty,  the  case  appeared  to  be 
one  in  which  a  court  of  equity  ought  not  to  interfere  in 
favour  of  the  Plaintiffi  for  that  by  any  such  mtexkxeacB 
we  should  be  doing  injustice  in  the  attempt  to  add  to  the 
legal  remedy.  The  injury  which  the  Plaintiff  sustained 
by  the  non-performance  of  the  contract  was  this :  though 
he  was  left  with  the  whole  of  his  land  untouched,  he  lost 
aU  daim  to  the  4,500/.,  and  might,  perhaps,  have  sus- 
tained damage  consequent  on  his  having  been  for  five 
years  liable  to  have  any  portion  of  it,  not  exceeding  eight 
acres,  taken  by  the  company  for  the  purpose  of  the  rail- 
way. That  was  evidently  a  case  for  compensation  by 
action  for  damages,  and  not  for  relief  by  way  of  specific 
performance.  Indeed,  I  hardly  know  how  a  decree  for 
specific  performance  could  have  been  there  enforced,  for 
no  particular  eight  acres  had  been  contracted  for,  and  the 

(•)  1  De  G.  Mac  &  G.  521.  [p)  18  Q.  B.  Rep.  457. 

(•)  Id.  721. 
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1855.         company  had  no  power  to  select  eight  acres,  except  for 
Eastern       the  purpose  of  making  the  railway,  the  power  to  make 

Raiiway  Co.    ^^^^^  ^^  ^^^S  ^ii^ce  ceased.   On  these  grounds  the  Court 
V-  refused  to  interfere,  leaving  the  Plaintiff  to  the  legal  re- 

medy  on  his  covenant. 

The  circumstances  of  Lord  Jamei  Siuarfs  case  were 
similar  in  principle.  [His  Lordship  fully  stated  them].  The 
only  or  principal  difference  between  this  latter,  case  and  that 
previously  decided  was,  that  in  Lord  James  Stuarfs  case 
there  was  no  contract  by  the  company  under  seal,  but  m 
the  course  of  the  argument  the  directors  ofiered  to  remove 
all  difficulty  on  that  head  by  admitting,  in  any  action 
which  the  Plaintiff  might  bring  against  them,  that  they 
had  by  deed,  under  seal,  covenanted  to  perform  any  con- 
tracts entered  into  by  the  agent  of  the  projectors  before 
die  passing  of  the  Act  Whether,  if  the  directors  had 
not  agreed  to  make  this  admission,  they  would  have  been 
compelled  to  do  so,  I  need  not  now  stop  to  inquire.  We 
were  relieved  from  all  difficulty  on  that  head  by  their  volun- 
tary offer  to  make  the  requisite  admissions,  and  what  we 
had  to  decide  was,  whether  an  action  brought  with  such 
admissions  would  not  give  the  Plaintiff  all  the  redress  he 
was  entitled  to  ask.  We  thought  it  would,  and  that  to 
permit  the  Plaintiff  to  remain  passive  till  the  directors 
could  not  have  any  use  for  the  land,  and  the  power  to 
make  the  line  had  expired,  and  then  to  compel  them  to 
select  and  purchase  the  land,  would  be  to  make  the  extraor- 
dinary interposition  of  the  Court  ancillary  to  injustice  in- 
stead of  justice. 

I  have  thought  it  necessary  to  explain  the  grounds  on 
which  the  decision  in  these  two  cases  rested,  for  tlie  pur- 
pose of  showing  that  they  are  not  at  variance  with  tlie 
decision  now  under  appeal.  Here  there  is  no  uncertainty 
as  to  the  subject-matter  of  the  purchase.     The   vendor 
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did  not  sleep  on  his  rights^  and  wait  until  it  was  impos-        18M« 
sible  for  the  purchaser  to  make  the  line.   On  the  contrary,      Eastkbn 
from  tlie  very  day  on  which  the  contract  was  to  be  com-  iuilwYt^o. 
pleted  he  insisted  on  its  performance,  having  shortly  before  v* 

that  time  quitted  possession  of  the  property,  and  within 
less  than  five  months  afterwards  he  filed  his  bill.  It  is 
true  that  the  directors,  after  the  filing  of  die  bill,  allowed 
the  time  to  pass  within  which  they  were  bound  to  com- 
plete their  line.  But  the  Plaintiff  is  not  to  blame  for  that, 
lie  did  not,  either  actively  or  passively,  mislead  the  De- 
feDdants,  and  it  would  be  impossible  to  hold  that  he  is  not 
entitled  to  the  relief  he  asks,  without  going  the  length  of 
saying  that  no  vendor  of  an  estate,  contracting  to  sell  to  a 
railway  company,  can  ever  have  a  decree  for  a  specific 
performance  if  the  company  should  see  fit  afterwards  to 
abandon  the  undertaking,  with  a  view  to  which  the  con- 
tract was  made. 

The  fourth  and  last  objection  made  to  the  decree  below 
was,  that  as  to  a  very  large  portion  of  the  property  the 
Plaintiff  is  only  tenant  for  life,  and  consequently  at  his 
death  the  company  will  be  exposed  to  an  action  of  eject- 
ment at  the  suit  of  the  remainder-man,  who  is  not  bound 
by  the  Plaintiff's  contract.  To  this  objection,  however,  I 
think  it  a  sufficient  answer  to  say,  that  at  the  time  fixed 
for  the  completion  of  the  contract,  and  for  above  a  year 
after  the  filing  of  the  bill,  the  Plaintiff  certainly  could 
make  a  perfect  title  by  virtue  of  the  provisions  of  the 
Lands  Clauses  Act.  It  is  not  necessary  for  me  to  give 
any  opinion  as  to  whetlier  he  can  do  so  now.  It  is  enough 
to  say,  that  the  Appellants,  by  the  contract  itself,  under- 
took expressly  to  procure  all  proper  powers  for  enabling 
the  Plaintiff  (though  a  mere  tenant  for  life),  and  all  other 
necessary  parties,  to  make  a  good  title.  Such  powers 
were  in  fact  obtained.     The  Plaintiff  repeatedly  offered 
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1865.        to  do  all  that  was  requisite,  in  order  to  enable  the  com- 
Eastbbn      pany  to  profit  by  the  use  of  these  powers.  If  the  Appellants 
Ri^wi^rQ)    ^*^®  wilfiilly  let  the  opportunity  pass,  they  cannot  set  up 
«•  their  neglect  as  a  bar  to  the  PlaintifPs  demand.    The 

decree  directed  the  money  to  be  paid  into  Court,  and  it 
has  since  been  inrested  on  a  good  mortgage  security,  ap- 
proved by  the  Court,  to  which  no  objection  is  made.  They 
are  estopped,  as  between  themselves  and  the  Plaintiff, 
from  disputing  his  title,  and  if  after  the  death  of  the  Plain- 
tiff  any  question  should  be  raised  by  the  remainder-man, 
that  question  must  be  then  discussed  and  disposed  of.  It 
is  the  fault  of  die  Appellants  that  the  title  was  not  per- 
fected, and  they  cannot  take  advantage  of  their  own  de- 
fault In  my  opinion  the  Appellants  have  entirely  failed 
on  all  their  groimds  of  objection,  and  I  therefore  move 
your  Lordships  to  dismiss  the  appeal,  with  costs. 

Lord  Brougham: 

I  take  the  same  view  with  my  noble  and  learned  Friend 
upon  the  four  separate  points  which  are  raised. 

Upon  the  point  with  respect  to  the  legality  or  illegality 
of  this  contract,  I  am  clearly  of  opinion  that  there  was 
nothing  illegal  in  the  agreement  as  to  the  proposed  railway, 
and  that  the  directors,  therefore,  cannot  avail  themselves 
of  that  plea. 

I  admit  that  at  one  time  in  the  course  of  the  argument 
upon  the  fourth  ground  I  had  considerable  doubts.  Those 
doubts  have  been  entirely  removed  by  the  consideration  to 
which  my  noble  and  learned  Friend  has  already  directed 
the  attention  of  your  Lordships,  that  it  was  entirely  owing 
to  the  deiault  of  the  company  that  that  matter,  which 
is  the  ground  of  the  fourth  objection,  arose. 

I  should  not  trouble  you  with  another  word  after  the 
very  full  and  distinct  statement  of  the  reasons  for  the 


Hawkbb. 
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motion  to  affirm  the  judgment  which  my  noble  and        1855. 

learned  Friend  has  made,  were  it  not  that  1  think  it  right      ^vnaa 

to  idYCrt  to  two  cases,  Webb  v.  The  Direct  London  and  j^^^j^^^ 

Portmoutk  Raiiway  Company,  and  Lard  James  Stuart      ^  v. 

T.  Tke  loMdon  and  North    Western  Railway  Company. 

I  am  dearly  of  opinion  that  if  these  cases  were  applicable 

to  such  a  state  of  facts  as  those  which  exist  in  the  present, 

I  siKMiM  dissent  from  them,  and  consider  that  they  do  not 

dre  the  law  of  the  Court  upon  the  subject  of  specific  per- 

fonoaDce.    But  I  am  of  opinion,  for  the  reasons  already 

dven,  that  they  do  not  apply  to  the  facts  of  this  case, 

which  are  so  entirely  di£ferent  that  it  cannot  be  truly  said 

that  the  AppeUants'  contention  against  a  decree  for  specific 

performance  can  rest  upon  their  authority. 

Lord  Campbell: 

The  first  question  to  be  considered  in  this  case  is, 
whether  there  was  a  valid  contract  between  these  parties. 
I  sboold  have  answered  this  question  in  the  negative  if  the 
Appellants'  counsel  had  succeeded  in  showing  that  the  con* 
tract  related  to  ''the  direct  direiging  line,"  which  is  not 
ddineated  in  the  Parliamentary  plan,  and  that,  with  the 
bowledge  of  the  Respondent,  the  object  was  to  make 
the  line  without  the  authority  of  Parliament. 

There  can  be  no  doubt  that,  as  between  the  directors  and 
the  shareholders,  it  would  have  been  ultra  vires  for  the 
directors  to  put  the  seal  of  the  company  to  such  a  contract. 
They  could  not  lawfully  apply  the  funds  of  the  company  to 
the  making  of  this  line  either  under  the  Act  of  the  10  &  11 
yicL,  c  ccxxxv,  or  any  of  their  prior  Acts,  and  the  Re- 
spondent haying  fuU  notice  that  they  wore  exceeding  their 
powers,  and  were  guilty  of  a  breach  of  trust,  he  could  not 
have  enforced  the  contract  either  at  law  or  in  equity.  But 
upon  the  fiice  of  the  contract  itself  there  is  no  reference 
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18^*         whatever  to  the  ''  direct  diverging  line."    The  recitals  and 
Eastkbn      the  operative  parts  of  the  contract  refer  only  to  the  main 

RailwTt  Co.  '"^®  "^^^^  Wi$beack  and  Spalding,  and  to  the  "  curvilinear 
V.  line''  of  junction  delineated  upon  the  Parliamentary  plan; 

nor  ia  there  any  evidence  to  prove  that  the  Respondent  was 
a  party  to  the  scheme  alleged  to  have  been  formed  by 
agents  of  the  Company  to  deceive  Parliament  by  aban- 
doning the  curvilinear  and  substituting  an  unauthorised 
direct  line  of  junction  with  the  Ambergate  Railway. 
'  This  objection  being  removed,  and  now  assuming  that 
the  contract  was  entered  into  by  the  Respondent  bond  fide 
with  a  view  to  the  Parliamentary  plan,  and  to  an  Act  being 
obtained  to  carry  that  plan  into  effect,  I  cannot  doubt 
for  a  moment  that  there  was  a  valid  contract,  upon  which, 
after  the  Act  of  Parliament  had  been  obtained,  an  action 
at  law  might  have  been  supported  against  the  company. 

During  the  argument  there  was  much  discussion  upon 
the  question  how  far  such  a  company  is  bound  by  contracts 
entered  into  by  the  promoters  of  the  Act  of  Parliament  by 
which  the  company  is  constituted.  That  question  really 
does  not  properly  arise  here  ;  but  I  think  it  right  to  guard 
myself  against  the  peril  of  being  supposed  to  acquiesce  in 
the  doctrine  contended  for  by  the  Respondent's  counsel, 
that  there  is  complete  identity  between  the  promoters  of 
the  Act  and  the  company,  and  that  as  soon  as  the  Act  has 
received  the  Royal  assent  a  bill  in  equity  might  be  filed 
against  the  company  for  specific  performance  of  any  con- 
ti-acts  respecting  land  into  which  the  promoters  had  entered. 
If  the  company  should  adopt  the  contract,  and  have  the 
full  benefit  of  it,  I  think  the  company  would  be  bound  by 
it  in  equity,  and  therefore  I  approve  of  the  decision  in 
Edwards  v.  Grand  Junction  Canal  Contpany  (q),  although 
the  language  of  Lord  Cottenham  in  that  case  may  require 
(q)  1  Myl.  &  Cr.  6d0 ;  1  RoUw.  Cas.  173. 
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qualification^  and  must  be  taken  with  reference  to  the  Tacts         1855. 

with  which  he  was  dealing.     But  it  ^ems  to  me  that  the      Eastkrh 

eitensioo  contended  for  of  the  principle  on  which  that  jv^w^  Co. 

case,  and  several  similar  cases  which  have  followed  it,  rest,  «• 

Hawkbs* 
is  quite  unreasonable,  and  would  lead  to  very  mischievous 

consequences. 

Here  there  is  a  contract  admitted  to  be  under  the  com- 
mon seal  of  the  company.  The  Appellants  make  an  idle 
allegation  that  the  seal  was  affixed  without  the  sanction  of 
a  majority  of  the  members  of  the  company,  but  no  fraud 
is  imputed  to  Mr.  Hawkes.  The  directors  have  repeatedly 
recognised  the  validity  of  the  contract,  and  in  an  action  at 
law  upon  it,  under  a  plea  of  non  est  factum  they  could 
have  had  no  defence,  though  if  they  could  aUege  and  prove 
that  Mr.  Hawkes  was  guilty  of  illegality  on  entering  into 
it,  the  action  would  be  barred. 

But  dismissing  the  charge  tliat  he  was  bargaining  for  the 
application  of  the  funds  of  the  company  to  a  line  to  be 
made  without  the  authority  of  Parliament,  the  contract  is 
merely  the  ordinary  contract  between  a  company  meaning 
to  apply  to  Parliament  for  authority  to  extend  a  line  of 
lailway,  and  the  owners  of  the  land  through  which  the 
extended  line  is  meant  to  pass,  to  be  carried  into  effect  if 
the  solicited  Act  of  Parliament  be  obtained.  The  share- 
holdere  of  the  company  might  if  they  pleased  object  to  their 
limds  beii^  applied  to  defraying  the  expense  of  soliciting 
the  Bill,  but  if  they  remain  quiet  it  may  be  fairly  inferred 
that  they  all  approve  of  the  extension ;  and  when  the  Bill  to 
anthorise  the  extension  has  received  the  Royal  assent  no 
shareholder  can  any  longer  complain.  According  to  the 
manner  in  which  such  Bills  are  usually  framed,  the  extended 
line  becomes  part  of  the  concern  to  be  ndanaged  by  the  com- 
pany for  the  profit  of  the  body  of  shareholders,  power  being 
given  to  the  company  to  increase  the  capital,  or  by  some 
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1855.        means  to  provide  the  money  necessary  to  complete  the 
Eastbrn      extended  line.  Since  the  case  of  Simpson  v.  Lord  Hmoden  (r), 
Bailwat  Ca   ^^  ^^  impossible  to  contend  that  an  agreement  by  a  land- 
«•  owner  to  withdraw  opposition  to  a  bill  for  a  railway  intended 

to  pass  through  his  property  is  not  a  good  and  valuable 
consideration.  I  adhere  to  the  doctrine  laid  down  in  a 
passage  quoted  from  my  judgment  in  the  case  of  Tlie 
Mayor  of  Nonoich  v.  The  Norfolk  Railway  Company  (s); 
but  that  referred  to  doing  something  which  was  positively 
criminal  and  indictable,  the  obstruction  of  a  navigable 
river  by  building  a  bridge  across  it.  This  cannot  lawiuUy 
be  done  in  the  hope  that  an  Act  of  Parliament  may  be 
obtained  to  legalise  it.  But  where  no  offence  is  to  be  com- 
mitted against  the  public,  and  there  is  a  mere  want  of 
authority  for  a  transaction  among  private  individuals  or 
commercial  companies,  which  authority  can  only  be 
obtained  by  Act  of  Parliament,  no  objection  whatever  can 
be  successfully  made  to  the  parties  entering  into  an  agree- 
ment for  completing  the  transaction  when  the  necessary 
authority  is  so  obtained. 

In  this  case  there  was  to  be  no  application  of  the  fluids 
of  the  company  to  the  purchase  of  Mr.  Hawkes^s  land  till 
an  Act  should  be  obtained  for  making  the  line  from 
Wisbeach  to  Spalding^  accoi-ding  to  the  Pariiamentary 
plan.  Such  an  Act  having  been  obtained,  an  agreemeDt 
then  entered  into  for  the  first  time,  for  the  purchase  of  the 
whole  of  this  land  by  the  company,  would  have  been  law- 
ful and  binding,  and  the  agreement  previously  entered 
into,  in  anticipation  of  the  Act  of  P&u*liament,  having  been 
before  lawful,  then  became  binding.  In  considering  whe- 
ther the  contract  is  valid,  we  must  certainly  consider 
whether  it  was  valid  when  it  was  entered  into.    I  think 

(r)  9  CI.  &  Fin.  01.  («)  4  Ell.  &  Bl.  3(l7. 
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that  this  contract  was  valid  wlieii  it  was  entered  into,        1856. 
•Ithoogh  it  was  then  only  conditional.  £a«tuln 

We  have  next  to  consider  whether  the  condition  was  mn.^lJ^  Co, 
performed.     The  Appellants  contend  that  it  was  not,  «• 

becanse  the  Act,  when  passed,  prohibited  the  driect  junc- 
tioa,  and  did  not  substitute  any  other.  But  the  condi- 
tion in  the  contract  is,  *'  in  the  event  of  the  said  Bill  in  its 
present,  or  any  amended,  modified,  or  altered  form  for  the 
like  objects,  or  any  or  either  of  them,  to  which  the  said 
Eastern  Counties  RaUway  Company  shall  be  parties  or 
promoters,  passing  into  a  law."  The  Bill  referred  to  did 
ptsB  bto  &  law  for  making  the  line  from  Wisheach  to 
SpaUmff,  and  the  line  of  deviation  authorised  by  it  com- 
prised a  considerable  part  of  Mr.  Hawhes*^  land,  and 
bisected  his  house. 

Therefore,  as  a  common  law  Judge,  I  say  with  con- 
fidaice  that  an  action  for  breach  of  the  covenant  to  purchase 
ind  pay  for  the  land  at  the  stipulated  price  might  have 
been  maintained. 

I  now  come  to  the  remedy  by  bill  in  equity  for  a  specific 
performance.  And  here  I  must  speak  with  more  hesita- 
tion, bat  1  am  bound  to  express  my  opinion  upon  it ;  and 
this  being  a  branch  of  jurisprudence  which  every  English 
lawyer  must  study,  and  having  weighed  the  reasons  urged, 
tod  referred  to  all  the  authorities  cited  on  both  sides 
during  the  argument,  I  have  come  to  a  conclusion, 
which  is  quite  satisfiurtory  to  my  own  mind,  that  the  decree 
for  a  specific  performance,  notwithstanding  all  the  objec- 
tions taken  to  it,  was  properly  pronounced. 

Where  there  is  a  valid  executory  agreement  for  the  sale 
ttid  purchase  of  land,  there  can  be  no  doubt  that  the 
vendor  as  well  as  the  purchaser  is  primd  facie  entitled 
to  resort  to  a  court  of  equity  for  the  purpose  of  having  the 
contract  specifically  performed.    Generally  speaking,  pecu- 
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1865.        niary  damages  adequate  to  the  pecuniary  loss  sustained 

Eastern       from  the  breach  of  the  contract  would  be  an  indemnity  to 

I  Railway  Co.   *^®  vendor  ;  but  still  damages  would  not  place  him  in  the 

I  9'  same  situation  as  if  the  contract  had  been  performed,  for 

in  that  case  he  would  have  entirely  got  rid  of  his  land,  and 

he  would  have  in  his  pocket  the  net  sum  for  which  he  had 

I  agreed  to  sell  it ;  whereas  if  he  is  driven  to  his  action  at 

I  law,  he  retains  the  land,  and   he  can  only  recover  the 

difference  between  the  stipulated  price  and  the  price  which 

it  would  probably  fetch  if  resold,  together  with  incidental 

i  expenses,  and  any  special  damage  which  he  had  suffered. 

In  every  case  justice  requires  tliat  the  purchaser  should 
be  entitled  to  specific  performance,  for  as  to  him  no  amount 
of  damage  would  necessarily  be  an  adequate  compensation ; 
and  there  must  be  reciprocity  of  remedy  between  vendor 
and  purchaser.  Indeed  the  remedy  must  necessarily  be 
afforded  to  the  vendor  as  well  as  purchaser,  from  the  well 
known  doctiine  of  conversion  upon  the  signing  of  a  valid- 
contract  for  the  sale  of  land,  the  equitable  estate  then  vest- 
ing in  the  purchaser,  and  the  vendor  then  holding  the 
Icj^al  estate  only  as  his  trustee. 

This  being  so,  the  onus  lies  upon  the  Appellants  to  show 
that  the  Respondent  was  not  entitled  to  a  decree  for  spe- 
cific performance. 

Here  the  objection  of  delay,  which  has  sometimes  very 
properly  prevailed,  cannot  be  taken,  and  it  cannot  be  con- 
tended that  the  vendor  has  lost  his  right  to  the  remedy  he 
seeks  by  doing  anything  which  he  ought  not  to  have  done, 
or  by  omitting  to  do  anything  which  he  ought  to  have 
done,  subsequently  to  the  date  of  the  agreement,  with 
good  faith  and  punctuality.  He  has  performed  his  part  of 
the  agreement ;  he  has  always  been  ready  and  willing  to 
complete  the  purchase,  and  he  has  uigently  and  earnestly 
pressed  the  company  to  complete  it.    The  bill  for  a  specific 
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perfonoDance  was    filed  as  soon  as  Mr.  Hawkes  found        1855. 
that  the  company  bad  broken  tbe  agreement,  and  witbui      Eastern 
time  to  have  allowed  a  good  title  to  the  whole  of  tbe  land  r>  ^^''^'^ 
tt>  be  made.  v. 

TTic  Appdants  rely  upon  difficulties  which  have  arisen  H^^^*** 
from  their  own  delay  and  their  own  breach  of  the  agree- 
ment These  difficulties  are  now  so  serious  that  I  own 
I  should  have  been  glad,  for  the  sake  of  the  innocent  share- 
boldefB  in  this  company,  to  find  that  we  should  be  justified 
in  referring  the  vendor  to  his  legal  remedy,  whereby  a 
compensation  might  be  awarded  to  him  for  all  he  has 
lost  from  the  breach  of  the  agreement,  without  the  embar- 
rassments which  must  now  arise  fix>m  affirming  the  decree 
for  a  specific  performance.  But  I  am  of  opinion  that 
we  cannot  revise  this  decree  on  any  of  the  grounds  on 
which  it  has  been  impeached,  without  subverting  autho- 
rities and  disr^arding  principles  which  we  are  bound  to 
respect 

Much  was  said  about  the  hardship  which  it  is  alleged 
the  decree  imposes  upon  the  company.  -  If,  looking  to  the 
agreement  and  the  evidence  respecting  it,  we  could  say 
that  it  was  a  hard  or  unconscientious  bargain,  we  ought 
not  to  enforce  the  performance  of  it,  and  we  ought  to  leave 
the  vttidor  to  his  remedy  at  law.  I  mean  to  be  guided 
by  the  rule  laid  down  upon  this  subject  by  Lord  HardwickR 
in  Buxton  r.  Uster  (t),  and  by  the  other  authorities  to  the 
same  efiect  collected  in  the  leading  case  of  Morthck  v. 
BuUer{u).  But  reading  this  agreement,  how  can  we  say 
that  the  sum  of  13,000  /.  was  more  than  Mr.  Hawkes  might 
fiiirly  ask  for  giving  up  his  land  and  his  business  ?  No 
misrepresentation  or  firaud  is  imputed  to  him ;  the  agents 

(0  3  Atk.  383.  (il)  10  y«8.  292. 

VOL.  V.  A  A 
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18M.        of  the  company  were  as  competent  to  form  a  just  ojnmon 

Eastkrn      upoi^  ^G  subject  as  he  was;  no  complaint  is  made  of 

bT  1,^"^    excess  of  price  till  the  company  had  abandoned  all  inten- 

V,  tion  of  making  the  line,  and  1  think  that  no  weight  is  to 

AWKX8.  Y)Q  given  to  the  opinion  of  a  surveyor  which  was  afterwards 
obtained,  and  which  it  must  have  been  easy  to  obtain,  that 
the  price  was  excessive.  1  see  no  reascm  to  believe  that 
if  the  directors  had  made  the  line  fixim  Wisbeach  to  Spatd- 
ing  according  to  the  powers  conferred  upon  them,  the 
bargain  would  have  been  disadvantageous  to  the  company, 
and  they  cannot  by  abandoning  it  prejudice  the  rights  of 
others. 

Greater  stress  was  laid  upon  the  objection  that  the  decM 
orders  a  misapplication  of  the  funds  of  the  company,  but 
this  really  resolves  itself  into  the  objection  to  the  validity 
of  the  agreement,  which  I  have  already  disposed  of.  Had 
the  line  of  railway  from  Wisbeach  to  Spalding  been  made 
and  completed,  I  am  clearly  of  opinion  that  the  directors 
might  have  performed  the  agreement  with  Mr.  Hcaohes, 
without  any  misapplication  of  funds,  or  any  breach  of  trust 
whatsoever. 

By  section  4  of  the  Act  of  10  &  11  VicU  c.  ccxxxv,  they 
were  authorised  to  raise  250,000/.  towards  making  this 
line,  and  as  this  line  was  to  be  amalgamated  with  the 
railway  before  made  by  the  company  under  foijner  Acts, 
and  to  form  with  it  one  concern^  to  be  managed  for  the 
general  body  of  the  shareholders,  I  entertain  no  doubt 
that  the  directors  might  have  employed  the  funds  of  the 
company  in  the  ordinary  course  of  administration  for 
making  and  maintaining  this  extended  line  as  if  it  had 
been  comprised  in  the  original  Act  by  which  the  company 
was  constituted.  The  authorities  relied  upon  by  the  Appel- 
lant's counsel  on  this  point  merely  show  that  the  making  of 
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liie  new  Kne  could  not  be  abandoned,  in  fraud  of  those  who        1355. 

have  snbacribed  to  make  it,  without  touching  the  question,      E^^Hi^ 

how  fiu*.  if  the  new  line  is  made,  the  fimds  of  the  company     Codntibs 

,  ,.    ,  •  „„         ,      1 .«   *  Railway  Co.. 

may  be  applied  to  that  purpose.     When  the  bill  for  a  t. 

q)ecific  performance  was  filed,  the  power  of  raising  the 

250,000  /.  fltill  subsisted,  and  the  directors  in  their  answer 

tay  nothing  of  want  of  fimds  or  inability  to  raise  money. 

I  therefore  do  not  see  how  the  alleged  misapplication  of 

fimds  can  be  any  reason  for  a  reversal  of  the  decree. 

Then  comes  the  most  formidable  objection,  the  inability 
tomakea  good  title  to  thatportion  of  the  land  of  which  Mr. 
JXfvAef  18  only  tenant  for  life.  Had  the  bill  not  been  filed  in 
time  to  allow  a  good  title  to  the  whole  to  be  made,  I  should 
hare  thought  this  objection  almost  insurmountable.  With 
great  deference  for  what  has  been  observed  by  my  noble 
and  learned  Friend,  who,  when  Lord  Chancellor,  affirmed  the 
decree,  that  the  company  had  agreed  to  take  such  title  as 
the  vendor  had,  or  to  obtain  powers  for  making  a  good 
title,  1  should  have  doubted  much  whether,  if  at  the  time 
when  the  bill  was  filed  a  good  title  could  not  be  made,  a 
specific  performance  ought  to  have  been  decreed. 

In  a  common  transaction  of  sale  and  purchase  of  land 
between  individuals,  they  may  certainly  bargain  that  the 
purchaser  ahaQ  accept  such  title  as  the  vendor  can  make, 
and  the  specific  performance  of  such  an  agreement  would 
be  decreed  although  the  vendor  could  not  make  out  a 
perfect  title.  But  the  directors  of  a  railway  company  have 
only  a  limited  authority  to  negotiate  for  the  purchase  of 
hnd,  and  I  rather  think  that  they  would  be  considered  as 
having  exceeded  that  authority,  to  the  knowledge  of  the 
vendor,  if  they  agreed  to  accept  a  defectivB  title,  thereby 
subjecting  the  railway  company  to  the   risk  of.  being 
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interrupted  by  an  ejectment  fh>m  part  of  the  land  over 
which  the  line  runs.  I  must  likewise  doubt  as  to  the 
efTect  to  be  given,  in  a  case  like  this,  to  a  covenant  that 
the  company  would  obtain  power  by  Act  of  Parliament  to 
make  a  good  title,  if  no  such  power  had  been  granted. 

But,  in  truth,  this  bill  for  a  specific  performance  having 
been  filed  on  the  lOth  of  June  1849,  a  good  title  as  against 
the  remainder-man  might  easily  have  been  made  to  the 
land  of  which  Mr.  Bawke$  is  only  tenant  for  life.  The 
Act  for  making  the  line  firom  Wisbeach  to  Spalding  received 
the  Royal  assent  on  22d  July  1847,  and  the  compulsory 
powers  conferred  by  the  Act,  under  which  a  good  title 
might  have  been  made  against  the  remainder-man,  con- 
tinued in  full  force  till  22d  July  1860.  1  have  already 
obsarved  that  this  Act  (which  embodies  in  it  both  the 
Lands  Clauses  Consolidation  Act,  and  the  Railway  Clauses 
Consolidation  Act)  authorised  the  taking  of  the  whole  of 
the  land,  the  subject  of  the  agreement,  for  the  general 
purposes  of  making  the  railway ;  th^ e  seems  to  me  therefore 
no  necessity  for  resorting  to  section  14  of  the  special  Act, 
which  authorises  the  taking  of  thirty  acres  for  the  extra- 
ordinary purposes  connected  with  the  intended  railway. 

The  decree  of  Vice-Chancellor  Knight  Brmce  was  actually 
pronounced  on  the  13th  of  Murek  1850,  four  months 
before  the  compulsory  powers  had  expired.  We  have 
now  to  determine  whether  that  decree  was  then  properiy 
pronounced.  Even  then  the  Appellants,  if  so  minded,  by 
making  the  line,  and  performing  their  agreement,  might 
have  enabled  the  vendor  to  make  a  good  title  to  them 
of  all  the  land  which  they  had  agreed  to  purchase. 

But  I  am  of  opinion  that  whereas,  in  considering  the 
validity  of  the  agreement,  the  proper  time  to  regard  is  the 
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time  when  it  was  entered  into— as  to  the  specific  perform*        1855. 
BDce,  r^ard  is  to  be  had  to  the  state  of  things  when  the      Eastbrn 
biD  was  filed.    No  authority  has  been  cited  in  support  of  t>  ^^""  ^ 
the  position^  that  the  decision  upon  a  bill  for  a  specific  per*  v. 

formance  is  to  depend  upon  what  has  happened  between  ^^^^• 
the  filing  of  the  bill  and  the  day  when  the  decree  is  to 
be  pronounced ;  and  it  would  be  strange  if  the  Plaintiff, 
being  entitled  to  what  he  prays  for  when  he  files  his  bill, 
could  be  defeated  by  the  chicanery  of  the  Defendant  in 
vexatiously  resisting  the  suit. 

I  haye  only,  further,  to  make  an  observation  upon  what 
was  said  at  the  Bar  as  to  a  bill  being  now  filed  by  the 
directors  against  Mr.  Hawkes  for  a  specific  performance. 
I  do  not  think  that  such  a  suit  could  have  been  maintained 
by  them  firom  the  time  when  they  abandoned  the  making 
of  the  new  raOway.  There  certainly  must  be  reciprocity 
as  to  the  remedies  of  the  two  parties,  if  they  respectively 
act  with  good  faith.  But  upon  the  supposition  last  stated, 
the  directors  have  not  acted  with  good  faith,  and  they 
would  be  seeking  to  have  the  land  for  a  purpose  different 
from  that  for  which  they  had  agreed  to  buy  it;  whereas 
the  vendor  has  always  been,  since  the  agreement  was 
entered  into,  and  still  is,  desirous  that  it  should  be  in  all 
respects  carried  into  execution.  I  have  not  thought  it  ne- 
cessary to  comment  upon  the  cases  cited,  although  I  have 
examined  them  all.  Stanley  v.  The  Chester  and  Birken- 
head Railway  Company  (o)  alone  seems  to  me  a  sufficient 
anthority  for  this  decree ;  and  the  cases  of  Webb  v.  The 
Direct  Portsmouth  Railway  Company  (v),  and  Lord  James 
Stwtrt  T.  The  London  and  North  Western  Railway  Corn- 


it)  3  Myl.  &  Cr.  773 ;  9  Sim.         (u>)  1  De  G.  Mac.  &  G.  521 . 
261. 
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1855.       pany  (x\  in  which  a  decree  for  a  specific  performaiice  was 
Eabtsbit      refiisedy  are  in  perfect  conformity  with  the  principles  which 
Railway  Co.  ^^  Cottenham  there  lays  down^  as  the  last  two  cases 
«•  proceeded  upon  delay,  and  the  uncertainty  of  the  agree- 

ment For  these  reasons,  I  concur  with  my  two  noUe  and 
learned  Friends  who  have  preceded  me  in  thinking  that 
the  decree  appealed  against  ought  to  be  affirmed. 

Lord  Sl  Leonards : 

As  the  arguments  at  the  Bar  have  not  removed  the 
opinion  which  I  originally  expressed  upon  the  points  in 
this  case,  and  as  the  appeal  is  from  my  decree,  I  might 
have  considered  myself  at  liberty  to  add  only  a  very  few 
words  to  what  has  ahready  fisdlen  from  my  noble  and  learned 
Friends ;  but'  as  it  was  not  in  my  power  to  know  what 
might  be  the  opinion  ultimately  formed  by  them,  I  com- 
mitted to  paper  (which  I  very  rarely  do)  my  views  upon 
the  subject  And  after  the  very  extended  argument  at  the 
Bar,  and  as  there  are  many  points  upon  which,  I  regret  to 
say,  considerable  doubts  seem  still  to  prevail,  I  shall  not 
hesitate  to  read  to  your  Lordships  what  I  have  thus  pre- 
pared. 

[After  ftdly  stating  the  hcis  of  the  case^  his  Lordship 
proceeded.] 

It  is  not  difficult  to  decide  upon  the  law  when  the  fiicts 
are  understood.  The  Appellants  contend  that  the  contract 
was  illegal :  1.  Because  the  object  of  the  company  was  to 
evade  the  Act  of  Parliament,  in  which  scheme  JSawkes 
joined.  2.  Because  the  contract  was  ultra  vires.  3.  Because 
Hawhes  was  only  tenant  for  life  of  the  greater  part  of  the 
property.  4.  Because  it  was  not  a  fit  case  for  specific 
performance. 

(s)  1  De  G.  Use.  &  6. 721. 
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The  first  objection  may  be  answered  by  a  simple  refer-        1865. 
aioe  to  the  isucts.    The  intention  to  substitute  a  direct      EAnEsat 
direiging  line  was  the  scheme  of  the  Appellants;  and  I  n  j?^*^^ 
regret  to  bear  them,  at  the  Bar  of  this  House,  rely  on  v. 

what  tiiey  describe  as  their  own  ill^al  act,  as  a  ground  to  a^*"»- 
refiere  them  from  a  bond  fide  contract.  But  the  Respon- 
dent was  no  party  to  the  alleged  illegal  intention ;  it  does 
not  appear  ever  to  have  been  communicated  to  him.  Every 
act  and  document  bear  against  the  assertion  that  be  knew 
of  the  plan.  The  Bill  before  Parliament  and  the  plan 
deposited  showed  no  sucb  line ;  but,  on  the  contrary,  they 
showed  the  curvilinear  line.  We  must  look  at  the  state 
of  things  as  they  stood  at  the  date  of  the  contract  The 
heads  of  the  agreement,  and  the  agreement  itself,  contain 
no  reference  to  any  such  line;  and  the  notice  by  the 
A]^)ellants  of  abandonment  of  the  contract  refers  only  . 
to  the  line  authorised  by  the  Act,  and  not  to  the  direct 
diverging  line.  All  this  is  conclusive.  It  seems,  however, 
that  there  was  no  fraud  practised  on  Parliament,  for  Mr. 
'Borihmchy  the  engineer  of  the  company,  did  state  to  the 
Committee  on  the  BiQ  the  intention  to  make  the  direct 
Gne,  and  that  the  directors  had  obtained  Mr.  Hawkes^s 
and  other  properties,  whicb  would  include  it,  without  the 
aid  of  an  Act  of  Parliament.  I  am  by  no  means  certain 
that  this  was  not  a  correct  view  of  their  powers.  Parlia- 
ment prohilnted  the  making  of  the  direct  line,  but  did 
not  extmd  that  prohibition  to  the  curvilinear  diverging  line. 
The  fiict  that  the  purchase  by  the  company  of  Hawkes^s 
property  was  brought  before  Parliament  is  important;  and 
aItfaoi:^h  no  direct  diverging  line  had  then  been  projected^ 
yet  that  property,  as  to  a  portion,  was  directiy  affected  by 
the  Bill;  and  the  wbole  might  have  been  taken,  under  the 
Act,  for  extraordinary  purposes,  and  the  whole  would,  as  & 
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18W.  residence,  have  been  deteriorated  by  the  contigiiity  of -the 
Eastbbk  railway ;  and  I  should,  besides,  be  of  opinion,  that,  where 
CouNTiM  ij^  directors  of  a  railway  company,  wanting  part  of  a  pro- 
9.  perly,  purchase  more  of  it  than  is  required,  although  that 

may  become  a  question  between  them  and  their  share- 
holders, yet  they  cannot,  on  that  account,  avoid  the  contract 
with  the  seller.  I  am,  of  course,  not  speaking  of  a  compul- 
sory sale.  Upon  all  these  circumstances  the  Appellants  were 
fully  competent  to  form  their  own  opinion  in  entering  into 
the  contract  with  the  Respondent 

Secondly,  it  was  argued  that  the  contract  was  tdtra  viret. 
The  first  'ground  alleged  for  its  being  so  I  have  already 
adverted  to.  It  was  then  said  that  there  was  no  <a^tal 
which  could  be  appUed  to  the  payment  of  the  purchase; 
for  the  additional  capital,  which  alone  dould  be  apj^ed  to 
the  construction  of  the  new  line,  had  not  been  raised ;  and 
it  would  be  ultra  vires  to  apply  any  portion  of  the  old 
capital.  This  was  much  relied  upon;  and  several  cases 
were  referred  to  where  capital  had  not  been  allowed  to  be 
so  misapplied.  But  none  of  those  cases  properly  bears 
upon  the  present  Capital  raised,  for  example,  for  a  new 
line,  cannot  be  applied  to  the  main  line,  although  the  new 
one  is  abandoned.  A  railway  company  cannot,  with  funds 
raised  for  a  railway,  construct  a  canal,  or  add  steamboats 
to  the  concern ;  for  that  would  be  foreign  to  the  object  (or 
which  the  company  was  incorporated.  But  this  does  not 
bear  upon  the  case  before  the  House ;  for,  as  I  have  shown, 
in  either  view,  whether  the  direct  diverging  line  was  or 
was  not  to  be  made,  the  Respondent's  property  was  within 
the  Act,  and  might  properly  be  made  the  subject  of  pur- 
chase by  the  company. 

It  was  indeed  insisted  that  equity  would  not  only  have 
granted  an  injunction  against  the  making  of  the  line  from 
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Wisbetuh  to  Spalding  at  the  expense  of  the  old  capital,        1855. 

bat  that  such  an  injunction  might  now  be  obtained  by      Easterk 

shaieholders.      Because  in  any  given  case  an  intended  R^^^y^^^ 

misapplication  of  capital  mkht  be  stopped,  it  was  argued  «. 

that  after  the  scheme  was  sanctioned  by  Pariiament,  still 

it  might  be  prevented,  unless  the  funds  were  specially 

^ipn^iriated  to  the  object    And  here  it  was  insisted  that 

the  dd  capital  could  not  be  applied  to  the  new  branch,    I 

haTe  already  shown  that  the  company  had  cmly  a  permissive 

powo"  to  raise  additional  capital;  that  the  new  line  was  to 

fonn  part  of  the  originid   railway,  and  all  subscribers 

were  to  share  alike ;  in  short,  the  whole  was  to  form  one 

concern. 

I  am  clearly  of  opinion,  therefore,  that  the  Spalding  and 
Wisbeach  branch  might  have  been  made  with  the  old 
capital  of  the  company,  either  with  or  without  the  aid  of 
the  new  capital ;  that  is,  the  directors  might,  out  of  their 
aaets,  form  the  railway  without  raising  any  such  part,  or 
with  raising  only  such  part  as  they  thought  proper  of  the 
additional  capitaL 

The  abandonment  of  the  line  was  much  reHed  upon,  but 
t  party  to  a  contract  cannot  take  advantage  of  his  own 
delay  or  wrong.  In  this  res|)ect  I  entirely  agree  with 
Lord  Cattenkamj  who  held  that  this  very  company,  in  the 
case  of  the  claim  of  Lord  Petre,  having  placed  itself  in  a 
stoation  of  hardship,  could  not  set  up  that  hardship  as  a 
^eDce  to  a  contract  In  Webb  v.  I%e  London  and 
PwUmouik  BaUway  Company  (y),  Vice-Chancellor  TFi- 
gram  observed  that  the  proviso  in  the  Act,  that  after  five 
yean  the  powers  should  cease,  did  not  afiect  the  obligar 
(ions  of  the  company.     It  ivas  argued  that  their  powers  to 

O)  9  Hare,  140. 
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1855.  ^^^  ^^  lands  were  gone.    But  the  answer 'was,  that  thejr 

^g^^^^^  had  actually  taken  the  land  by  the  contract  by  which  they 

Co0imn  had  become  in  equity  the  owners  of  it;  that  ^ej  bad  a 

9.       *  right  in  the  land,  and  not  merely  power  to  take  tt;  and  that 

Hawkb.  iJiq  ^^  ^ J  QQ^  ^Q  away  the  right.    A  different  construc- 

tiouy  he  added,  would  put  an  end  to  all  the  contracts  of  aH 
the  railway  companies  which  had  not  yet  been  completed, 
in  all  cases  where  the  time  limited  by  these  Acts  had 
expired.  As  to  hardships,  he  observed  that  the  company 
(as  in  this  case)  had  had  the  benefit  of  the  contract  in  the 
withdrawal  of  the  opposition  to  the  Bill.  If  he  refiised 
a  decree  upon  the  ground  of  the  subsequent  inability  of 
the  company  to  complete  the  railway,  he  must  refuse  it  in 
all  cases  in  which  a  purchaser  finds  that  he  cannot  effect 
the  purpose  for  which  he  entered  into  the  contract  This 
answers  the  objection  that  the  Appellants  cannot  hold  the 
property.  It  is  not  clear  that  they  could  not  hold  it ;  but 
should  that  be  so,  they  cannot  make  that  an  excuse  for  not 
performing  the  contract 

Under  this  head  the  general  question  of  the  power  of 
such  companies  to  bind  themselves  was  argued.  Now 
this  is  a  question  between  the  Appellants,  bound  by  their 
contract  under  seal,  and  the  party  with  whom  they 
contracted.  It  is  not  a  question  between  them  and  their 
shareholders,  but,  as  was  observed  in  Edwards  ▼•  lie 
Orand  Junction  Raihoay  Company  (z),  **  the  Court  cannot 
recognise  any  party  interested  in  the  corpoiUtion,  but  most 
look  to  the  rights  and  liabilities  of  the  corporation  itself." 
The  covenant  of  the  company  is  binding  on  the  face  of  it, 
and  the  Appellants  must  show,  if  they  can,  why  it  should 
not  be  so.    Here  they  were  properly  bound.    The  pro- 

(«)  1  Myl.  &.  Cr.  674. 
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perty  wis  witKin  the  Bill  as  brought  in,  and  within  the        1655. 

Act  as  pafloed,  and  if  the  property  in  question  had  not     Eastbrit 

been  porchaaed  before  the  Act,  it  might  have  been  bought  it^^^[7^ 

after  the  Act  passed*    It  is  no  objection  that  the  whole  9. 

wu  not  within  the  compulsory  powers.      The  Lands 

Chnses  Act  provides  that  no  party  shall  be  required  to 

id  a  part  only  of  any  house,  if  he  is  able  and  willing  to 

kB  and  convey  the  whole.    And  to  that  extent,  of  course, 

the  AppeDants  might  properly  agree  to  purchase  the  whole 

of  the  house  although  they  only  required  a  part  of  it. 

And  at  all  events  other  parts  of  the  property,  according  to 

the  plans,  would  have  been  required  for  the  railway,  and 

the  whole  mi^t  have  been  required.     I  do  not  think  that 

the  coDtiact  can  be  avoided  by  the  Appellants  showing 

that  they  do  not  require  the  whole.    Where  directors  are 

actingin  the  obvious  line  of  duty,  as  in  this  case,  buying  off 

in  opposition,  and  acquiring  property  necessary  or  useful 

for  the  corporation,  and  the  party  contracting  with  such 

directorB  is  not  aware  of  any  intended  misapplication  on 

dieir  part,  I  am  of  opinion  that  the  contract  is  bmding, 

akboogfa  it  can  afterwards  be  shown  that  the  property 

Rtlly  was  not  required  for  the  raOway.    The  safety  of 

men  in  their  daily  contracts  requires  that  this  doctrine  of 

a&rs  vires  should  be  confined  within  narrow  bounds. 

An  the  cases  on  this  head  were  fiiUy  considered  in  The 
Jli«pr  of  Noruneh  v.  The  Norfolk  Railway  Company  (a), 
where  the  learned  Judges  of  the  Queen's  Bench  differed  in 
opinicML  The  illegality  was  there  properly  considered  as 
dqwnding  npoa  the  question  whether  the  contract  was 
impliedly  prohibited  by  the  Act  of  Incorporation;  but 
ahhoD^h  there  the  contract  depended  upon  works  to  be 

(a)  4  EIL  &  a.  397. 
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1856.        executed  which  were  not  authorised  by  the  Act  of  Par- 
Eastkbn      liamenty  yet  two  of  the  learned  Judges,  Mr.  Justice  CoU- 
Railwit  Co.  '^jf^  <^d  ^^*  Justice  Erle^  were  of  opinion  that,  looking 
„  v*  at  the  nature  and  cause  of  the  demtion.  it  was  not  tdtra 

vireg,  and  their  opinion  was  supported  by  elaborate  argu- 
ments, in  the  general  scope  of  which  I  am  very  much 
inclined  to  concur.  Mr.  Justice  Wightman  rested  his 
opinion  on  other  grounds,  as  he  thought  the  agreement 
illegal  in  itself.  My  noble  and  learned  Friend  the  Lord 
Chief  Justice  was  of  opinion  that  the  agreement  was  vUra 
vires,  in  which  view  he  dissented  fix>m  his  brother  Judges ; 
but  he  did  not  carry  the  doctrine  to  an  extent  which  would 
impeach  the  decree  in  this  case;  on  the  contraryi  re- 
ferring to  that  decree,  he  observed  that  he  thought  that  I 
had  most  properly,  because  entirely  in  harmony  with  the 
cases  already  decided,  decreed  in  this  case  a  specific  per- 
formance of  an  agreement  between  a  railway  company 
and  a  landowner  to  purchase  a  house  and  six  acres  of 
limd,  the  directors  of  the  company  having  ample  power 
to  enter  into  that  agreement  And  the  Lord  Chief  Justice 
observed,  that  he  did  not  think  that  the  case  of  purchasing 
a  piece  of  land  for  the  enlargement  of  a  terminus,  or  any 
agreement  for  furthering  the  legitimate  objects  of  the 
company,  which  might  be  lawfully  carried  into  effect  widi- 
out  the  special  authority  of  Parliament,  would  afford  any 
Biology  for  the  decbion  of  the  case  then  brfore  the  Courts 
where  the  covenant  could  not  be  lawfiiHy  performed  with- 
out the  special  authority  of  Parliament  And  my  noble 
and  learned  Friend  showed  that  the  mere  circumstance 
of  a  covenant  by  directors  in  the  name  of  the  company 
being  tdtra  vires  as  between  them  and  the  shareholders, 
does  not  necessarily  disentitle  the  covenantee  to  sue 
upon  it 
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Lord  LoMgdaUf  in  a  very  early  case  on  this  siubjecty        1855. 
Oiman  ▼.  Hie  Eastern  Counties  Railway  Company  (6),      EAKnouf 
showed  that  it  did  not  necesearily  follow  from  his  decision  jtuxwl^^o. 
that  the  directors  of  this  very  railway  company  could  ^^ 

not  guarantee  profits  and  capital  to  a  steam  packet  com- 
pany in  connexion  with  the  railway,  that  therefore  they 
Goold  not  do  the  least  thing  not  expressly  mentioned  in 
the  Act  He  believed  that  directors  had  the  power  to 
do  aD  such  things  as  were  necessary  and  proper  for  the  pur- 
pose of  carrying  out  the  intention  of  the  Act  of  Parliament, 
but  that  they  had  no  power  of  doing  anything  beyond  it 
In  the  late  case  in  the  Queen's  Bench,  to  which  I  have 
referred,  Mr.  Justice  Coleridge  quoted  this  passage  of 
Lord  LangdaWs  judgment,  as  showing  an  evident  anxiety 
to  goard  against  a  literal  strictness,  which  would  be  incon- 
Tenieat  and  unreasonable. 

These  opinions  seem  to  me  fiilly  to  support  the  decree 
now  comjdained  o£  The  Appellants,  as  a  corporation. 
haTe  all  the  powers  incident  to  a  corporation,  except  so  far 
tt  they  are  restrained  by  their  Act  of  Incorporation, 
Directors  cannot  act  in  opposition  to  the  purpose  for  which 
their  company  was  incorporated,  but  short  of  that,  they 
Day  bind  the  body  just  as  corporations  in  general  may  do. 
The  opinions  of  some  of  the  Judges  in  the  Nonoich  case 
&Toar  the  disposition  which  I  feel  to  restrain  the  doctrine 
of  tdtra  vires  to  dear  cases  of  excess  of  power,  with  the 
knowledge  of  the  other  party,  express,  or  implied  from 
the  nature  of  the  corporation  and  of  the  contract  entered 
into.  My  noble  and  learned  Friend  the  Lord  Chief 
Justice,  who  thought  that  in  that  case  the  directors  were 
not  bound,  yet  laid  down  the  rule  in  a  way  which  would 

{h)  10  Beav.  17. 
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1855.        support  the  opinkm  I  am  now  submitttng  to  your  Lord- 
fiAffrsBir      ships. 

Railway  Co.       ^^  ^^^  ^^^  ^^^  ^  contend  with  the  difficulties  with 
V*  which  Lord  Coitenham  succeasfblly  grap{ded  in  Edwardi 

y.  The  Grand  Junction  Railwajf  Company  (c),  and  in 
Stanley  v.  The  Chester  and  Birkenhead  Railway  Com- 
pany {d)f  which  latter  case  was  acted  upon  by  my  noble 
and  learned  Friend  on  the  Woolsack,  when  Vice-Chan- 
cellor,  in  Preston  v.  The  Liverpool,  ifc,  Railway  (e).  For 
we  have  not  to  fix  a  corporation,  after  incorporation,  with 
completing  a  contract  made  by  the  promoters  before  the 
Bill  passed,  nor  hare  we  to  compel  one  railway  company  to 
perform  an  agreement  by  the  promoters  of  another  company 
not  then  constituted.  I  refer  to  those  cases  only  to  show 
the  extent  to  which  the  Court  has  properly  gone  in  order 
to  bind  railway  companies  by  bon&Jide  contracts  entered 
into,  even  in  contemplation  of  their  incorporation. 

I  may  here  obserre,  that  it  is  well  settled  that  the  aban- 
donment by  an  interested  party  of  his  opposition  to  a 
bill  is  of  itself  a  good  consideration  for  a  contract,  and 
this  consideration  the  Eastern  Counties  Company  at  once 
obtained.  As  I  referred  to  the  authorities  on  this  head, 
when  I  delivered  judgment  in  the  Court  below,  and  that 
judgment  is  reported  {f\  I  will  not  detain  your  Lord- 
ships by  now  going  through  them.  It  is  sufficient  to  say 
that  they  are  conclusive.  The  view  of  the  Legidatore  is 
shown  in  the  13  k  14  Viet.  c.  88,  to  fitcilitate  the  aban- 
donment of  railways,  for  it  provides  in  s.  19,  that  it  shaD 
not  extend  to  release  the  company  firom  any  liability  to 
complete  the  purchase  of  any  land  under  any  contract  in 

(e)  1  Myl.  &  Cr.  650.  («)  1  Sim.  K.  S.  686. 

id)  3  Myl.  &  Cr.  773.  (/)  1  De  a  Mac.  &  G.  737. 
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pari  fmtomaei^  or  by  virtue  or  in  pureiiance  of  which        1865. 
s  ipedfic  sum  or   price  as  the  consideration  for  the      Eastebk 
purchaae  should  have   been  fixed,  notwithstanding  the  lUuw^  Co. 
time  for  completion  should  have  been  subsequently  ex-      ^  ^ 
tended. 

It  is  equally  dear  that  the  contract,  although  before  the 
Actyis  binding,  and  that  it  was  not  necessary  to  embody  the 
terms  of  the  contract  in  the  Act  itself.  This  is  strongly 
lapported  by  Lord  JEldon*s  opinion  in  the  VauxhaU  Bridge 
Cmaptnjf  y.  Earl  Spencer  {g\  in  which  he  did  not  agree 
▼ith  the  opinion  of  Sir  John  Leach,  when  the  case  was 
before  him  (A).  This  contract  wa9  dependent  only,  as 
expressed  therein,  on  the  bill  passing  in  its  then,  or  any 
modified  shape,  which  is  proved  by  the  evidence  of  the 
company's  solicitor.  Few  contracts  have  been  more 
ddiberately  entered  into. 

3dly.  It  was  objected  that  Hawhee  was  only  tenant  for 
life,  and  that  a  good  title  cannot  now  be  made  to  the  com- 
pany. The  Court  of  Chancery  was  of  a  different  opinion; 
Imt  I  do  not  think  it  necessary  to  consider  that  question, 
because  the  directors  bought  with  fiill  -knowledge  of  the 
Datnre  of  the  title,  and  contracted  to  pay  the  expenses  of 
making  a  title,  and  to  obtain  powers  in  the  Bill  then  be^ 
ibre  Parliament,  or  otherwise  to  enable  them  to  acquire  a 
title.  If  the  powers  in  their  Act,  in  conjunction  with  the 
Lauds  Clauses  Consohdation  Act,  do  not  enable  them  to 
get  a  good  title,  it  is  owing  to  their  own  default  and  delay. 
Indeed  they  have  carefiilly  avoided  taking  any  step  towards 
acquiring  a  title,  as  the  decree  of  the  Vtce-ChanceUor 
sbows;  and  I  am  of  opinion  that  it  rests  with  themselves 
to  take  such  steps  as  they  may  be  advised,  to  vest  the  title 

• 

(^)  Jac.  6i.  {k)  2  Mad.  366. 
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1865.        in  themselves,  and  to  enable  them  to  resell  the  property. 

Eastbrn      Equity  does  not  hesitate  to  compel  a  purchaser  to  accept  a 

RjoLWiT  Co.   ^^^  without  farther  inquiry,  where  he  knew  the  nature  of 

V.  it,  and  by  his  delay  has  disentitled  himself  to  the  usual 

advantages  of  a  purchaser.     In  this  case  the  company  will 

have  no  great  difficulty  in   establishing  the  title  if  your 

Lordships  should  hold  the  Appellants  bound  by  their 

contract.  ^ 

In  the  case  of  an  ordinary  purchaser,  who  had  conducted 
himself  as  these  Appellants  have  done,  the  Court  would 
have  enforced  the  contract  against  him  without  hesitation. 
And  although  a  corporation  can  only  contract  under  seal, 
yet  I  am  of  opinion  that  corporations  are  bound  by  their 
conduct,  and  by  the  acts  of  their  solicitors  after  their  con- 
tract, just  as  an  individual  would  be.  It  would  be  absurd 
to  say,  for  example,  that  they  could  only  accept  the  title 
under  their  common  seal,  or  that  delay  would  not  affect 
their  rights  under  the  contract 

4thly.  This  brings  me  to  the  last  objection,  viz.,  that 
Hawkes  should  be  left  to  his  remedy  at  law,  and  is  not 
entitled  to  a  specific  performance.  Upon  this  point  I 
cannot  entertain  any  doubt.  In  cases  of  contracts  binding 
on  railway  companies,  in  the  view  of  equity,  the  Conrt 
goes  beyond  the  law.  Now,  specific  performance  is  the 
right  of  every  seller,  as  well  as  of  every  purchaser,  unless 
it  can  be  displaced.  It  has  been  said,  but  has  long  since 
been  overruled,  that  a  seller  may  go  to  law,  as  he  only 
wants  the  money,  whereas  the  purchaser  wants  the  estate; 
but  a  seller  wants  the  exact  sum  agreed  to  be  paid  to  him, 
and  he  wants  to  divest  himself  legally  of  the  estate,  which 
after  the  contract  was  no  longer  vested  in  him  beneficiafiy. 
This  is  accomplished  by  specific  performance,  whereas,  at 
law,  he  would  be  left  with  the  estate  on  his  hands,  and 
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would  recover  damages  only  according  to  the  views  of  a        1865. 
jury.    He  is  entitled  to  a  complete  remedy,  and  if  you      Eastern 
refbac  him  a  specific  performance  you  deprive  him  of  that  t»^^^*"^ 
which  you  accord  to  the  purchaser.    Look  at  the  conse-  «. 

(pwDce.  Equity,  immediately  after  the  contract,  considers 
the  purchaser  as  owner  of  the  estate ;  he  may  sell  or  de- 
vise it;  it  would  descend  to  his  heir;  it  is  no  longer  the 
property  of  the  seller ;  on  the  other  hand,  the  money,  the 
price,  belongs  to  the  seller ;  he  may  dispose  of  it  as  part 
of  his  personal  estate,  and  it  would  go  to  his  personal 
rqureaentatives  as  such.  Now,  if  you  capriciously  with- 
hold specific  relief  a  seller  can  never  be  sure  what  is  the 
nature  of  his  interest;  as,  for  example,  whether  the  estate 
wiD  go  to  his  heir,  or  the  price  to  his  next  of  kin.  This 
rule  appUes  as  forcibly  to  a  railway 'company  as  to  an 
individual.  In  my  opinion  it  applies  with  even  more  force 
in  a  case  like  this.  For  when  a  railway  company  pur- 
chases property,  nothing  but  a  specific  performance  would 
answer  the  object  of  the  company,  and  the  Legislature  has 
taken  care  to  ensure  that  object ;  whereas,  in  many  pur- 
chases, it  is  indiflferent  to  a  purchaser  whether  he  obtains 
the  estate  or  damages.  The  remedy  of  a  seller  in  a  con- 
tract for  a  sale  to  a  railwray  company  ought  to  be  co-ex* 
tensive  with  the  remedy  of  the  company. 

It  was  said  that  there  could  not  have  been  a  decree  for 
specific  performance  against  Hawke$  if  the  Appellants  had 
not  intended  to  make  the  railway.  This  was  probably 
feimded  on  the  observation  to  that  effect  by  Lord  Justice 
Bnee  in  the  case  of  Lord  James  Stuart  v.  The  London 
sad  North  Western  Railway  Company  {%).  But  in  the 
case  supposed  it  might  amount  to  a  ftaud  on  the  part  of 
directors  to  obtain  compulsory  right  to  buy  land  for  a 

(•)  3  De  G.  Mac.  &  6.  721. 
VOL,  V.  B  B 
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1865.        purpose  which  they  had  deliberately  abandoned.     That 
Eastern       cannot  affect  the  right  of  a  seller  bona  fide  to  a  railway 
Railway  Co.   company,  where  the  contract  was  for  the  purposes  of  the 
^*  company,  and  the  company  had  power  to  make  it,  and  to 

apply  the  land  to  its  destined  purpose.  Besides,  in  a  case 
like  this,  where  a  part  of  the  estate  is  under  settlement,  the 
seller  could  not  resell  the  estate,  but  must  keep  it  on  his 
hands.  The  Appellants  have  powers  to  buy,  but  the  owner 
thus  circumstanced  can  sell  to  them  alone ;  no  act  of 
the  Appellants  subsequent  to  the  contract  can  release 
them  irom  it.  In  a  case  between  railway  companies  ( The 
Shrewsbury  and  Birmingham  Railway  Company  ▼.  The 
London  and  North  Western  Railway  Company  {j\  Lord 
Justice  Turner  observed,  ''The  agreement  being  under  the 
seal  of  the  three  companies,  the  Plaintiffs  are,  of  course, 
prima  faxAe  entitled  to  a  specific  performance."  This  is 
precisely  what  every  equity  lawyer  would  say.  The  seller 
has  done  all  on  his  part.  He  furnished  the  abstracts  in 
time,  warned  the  purchasers  to  be  prepared,  left  possession 
of  the  property  in  order  to  be  enabled  to  deliver  it  to  them, 
gave  up  his  trade,  and  at  length  filed  a  bill  one  year  and 
a  half  before  the  time  expired  within  which  the  Appel- 
lants had  power  to  complete  their  works  under  the  Act. 
Now,  if  you  leave  the  seller  to  his  remedy  at  law  in  a 
case  like  this,  and  he  should  be  an  owner  in  fee,  and  could 
not.sell  the  property  to  any  one,  he  would,  of  course,  in  its 
present  state  of  deterioration,  be  compelled  to  sell  it  for 
what  it  would  fetch,  for  having  a  new  residence  at  a  dis- 
tance, he  could  not  ptotect  the  property  as  the  Appellants, 
who  are  on  the  same  spot,  can  do. 

$ut  then  they  say  he  may  recoyer  damages  at  law;  that 
his  title  to  damages  would  be  governed  by  his  personal 

(i)  4  De  G.  Mac.  &  G.  n9. 
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rightSy  or,  id  other  words,  as  he  is  only  tenant  for  life  of  a        1956. 
large  part,  he  could  only  recover  to  that  extent  of  interest      Easterk 
This  shows  how  inadequate  the  remedy  at  law  would  be,  and  Rj^i^wat  Co. 
that  is  conclusive  against  the  armment  which  would  restrict      _  «• 
the  Respondent  to  a  proceeding  at  law.    For  the  sellef 
here  18,  in  the  view  of  equity^  the  owner  or  rq[Nresentative 
of  the  fee,  as  the  Act  of  Parhament  operates  for  his  benefit 
connected  with  the  contract,  and  the  whole  money  agreed 
ttpoQ  must  be  paid  and  secured  for  the  person  entitled. 
For  the  binding  nature  of  a  contract  to  apply  to  Parliament 
for  powers  to  carry  a  contract  into  effect,  I  may  r^fer  to 
the  case  of  The  Great  Western  Railway  v.  The  Birming- 
ham and  Oxford  Junction  Railway  Company  {k),  which  I 
lefinrred  to  in  the  Court  below. 

It  remains  only  for  me  to  observe  that  there  is  no 
authority  against  the  opinion  which  I  have  expressed. 
The  two  cases  relied  upon  before  the  Lords  Justices,  in 
one  of  which  my  noble  and  learned  Friend  on  the  Woolsack 
concurred,  depended,  as  has  been  clearly  shown,  on  the 
contract  being  vague  or  contingent.  Lord  Justice  Knight 
Bmee  agreed  in  the  decrees  in  both  of  those  cases,  from 
which  it  was  inferred  that  he  had  changed  his  opinion 
upon  this  case ;  but  that  is  a  conclusion  which  he  expressly 
guarded  against  by  distinguishing  between  the  cases,  and 
dedaring  his  opinion  still  to  be  that  this  case  was  rightly 
detennined* 

The  two  cases  of  Webb  v.  The  London  and  Portmouth 
Raibpay  Connpany^  and  L^rd  Jamee  Stuart  v.  The  Loh- 
dak  and  North  Western  Railway  Company  ^  were,  as  I  have 
already  observed,  decided  on  appeal  upon  the  vagueness 
and  contingent  nature  of  the  agreement ;  but  in  the  Courts 

{i)  2  PhUl.  697, 
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1865.        below,  where  the  agreements  were  not  considered  open  to 

Eastern      that  objection,  specific  performance  was  decreed.     In  the 

RiUiWi^^.   ^^^  ^^*®®»  ^*^  James  Wigram  treated  the  contract  as  clearly 

v*  one  to  be  specifically  performed,  just  like  any  contract 

between  two '  individuals ;  and  the  latter  case  was  decided 

in  the  Court  below,  upon  the  authority  of  the  former. 

The  case  of  Gooday  v.  The  Colchester  Raihoay  Com- 
pany (/)  was  decided  before  my  decree  in  this  case,  but 
was  not  then  reported,  and  it  was  not  referred  to  in  the 
argument  addressed  to  me.  The  case  was  decided  upon 
the  gpbund  that  there  was  no  binding  contract,  for  that 
what  was  set  up  as  such  was  entered  into  by  a  mere 
agent  on  behalf  of  a  railway  company.  The  Master  of  the 
Rolls  observed,  that  it  was  clear  that  no  direct  contract 
had  been  entered  into  between  the  Plaintiff  and  the  pre- 
sent company,  because  the  company  did  not  exist  at  the 
time,  and  could  not  therefore  enter  into  any  contract ;  and 
it  was  not  a  contract  with  the  old  company,  because  it 
was  neither  a  contract  under  the  seal  of  that  company, 
nor  one  which  it  had  the  power  to  make.  These  observa- 
tions seem  to  show  that  the  facts  are  not  fully  stated  on 
the  ffltce  of  the  report.  The  Master  of  the  Rolls  agreed 
with  the  decision  in  Edwards  v.  The  Grand  Junction, 
Railway  Company y  but  although  he  held  that  the  directors 
were  enabled  to  obtain  their  Act  by  the  Plaintiff's  with- 
drawing his  opposition,  and  which  was  one  of  the  terms 
on  which  the  contract  veas  entered  into,  yet  he  held  that  if 
the  directors  did  not  exercise  the  powers  of  the  Act,  that 
would  be  a  very  slight  advantage.  It  appears  to  me  that 
the  conduct  of  the  directors  after  the  Act,  in  relation  to 
the  execution  of  their  powers,  could  not  absolve  them  from 

(0  17  Beav.  132. 
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liability  in  respect  of  the  benefit  which  they  secured  by  the         1^^- 
withdfawal  of  the  opposition  to  the  Bill.     However,  that      Eastsrit 
case  is  no  authority  against  specific  performance  in  the  Railway  Co. 
present     The  learned  Judge  was  probably  embarrassed  ^* 

by  the  reversal  of  the  decrees  in  Webb  v.  The  Loudon 
and  PorUnumth  Railway  Comjumy,  and  in  Lord  Jamez 
Stuart  ▼.  The  London  and  North  Western  Raiboay 
Company. 

Lord  CoUenham  in  The  Great  Western  Railway  Corn- 
pony  Y.  The  Birmingham  and  Oxford  Junction  Railway 
Company^  seems  to  have  been  clearly  of  opinion,  not  only 
that  equity  would  direct  specific  performance  of  a  contract 
by  one  railway  company  to  sell  its  railway  to  another  com- 
pany, but  that  if  the  whole  of  the  agreement  could  not  be 
executed,  it  might  be  enforced  pro  tanto,  and  that  it  was 
no  objection  that  the  agreement  provided  that  all  necessary 
powers  were  to  be  sought  fi-om  Parliament  to  give  effect 
to  its  stipulations.  His  observations  on  this  latter  point  (m) 
are  well  worthy  of  attention. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  decree 
was  right,  and  ought  to  be  affirmed  with  costs.  I  trust 
that  this  decision,  and  the  decisions  of  this  House  during 
the  present  Session  in  the  cases  of  the  National  Exchange 
Company  v.  Drew{n\  and  in  Bargate  v.  Shortridge  (o), 
will  place  the  powers  and  liabilities  of  directors  and  their 
companies  in  makii^. contracts,  and  in  dealing  with  third 
parties,  upon  a  safe  and  rational  footing.  They  do  not 
authorise  directors  to  bind  their  companies  by  contracts 
foreign  to  the  purposes  for  which  they  were  established, 
but  they  do  hold  companies  bound  by  contracts  duly 
entered  into  by  their  directors  for  purposes  which  they 

(n)  2  PhiH.  697.  604.  605.  (o)  Ante,  297. 

(ii)  2  Macq.  (Sc.  Ap.  Cas.)  103. 

VOL.  v.  C  C 
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1855.         have  treated  as  within  the  objects  of  their  Acts,  and  which 

EAsrsRif       cannot  clearly  be  shown  not  to  iall  within  them;  and  they 

Railway  Co.    ^**^^^  ^^Id  companies  to  be  bomid  by  a  continued  course 

9'  of  dealing  by  their  directors  with  third  persons  in  relation 

'  Hawkbs.  . 

to  their  shares,  although  that  mode  of  dealing  is  contrary 

to  the  regulations  of  their  deed  of  management.     I  hope 

that  we  shall  have  no  other  cases  before  us  where  the  defence 

of  a  conbpany  rests  upon  the  want  of  power  to  make  a 

contract  which  the  directors  deliberately  entered  into,  and 

under  which  they  took  a  benefit,  or  upon  the  irregularities 

of  their  own  proceedings. 

Decree  and  Order  appealed  against  affirmed,  with  costs. 

Lords' Journals,  11  July  1855. 


CASES  IN  THE  HOUSE  OF  LORDS.  393 


1855. 


Joseph  Place     .        -        .        .   Plaintiff. 

Tatlor  Potts  and  William  Ortcn  1  ^  ^    ,        .    ^  3  July. 

Bradley jDrfendanU  in  Error.         _f 


In  an  action  by  a  shipowner  against  the  charteren  for  freight,  the     Admiralty 
charterers  pleaded  that  after  the  freight  had  been  earned,  and  after         Court. 
the  commencement  of  the  suit,  the  obligee  of  a  bottomry  bond,  by  Jurisdiction. 
which  ship  and  freight  were  hypothecated,  instituted  in'the  Court  ^^  ^  ^^' 
of  Admiralty  a  suit  against  ship  and  freight,  whereon  a  monition 
i»ued,  commanding  the  Plaintiff  to  bring  into  Court  the  proceeds 
of  the  wreck  and  stores  of  the  ship,  and  the  Defendants  to  bring 
mto  Court  the  money  due  for  freight,  to  abide  the  judgment  of 
the  Court,  and  that  the  defendants  had  done  so  : 

Held^  affirming  the  judgments  of  the  CourU  of   Exchequer  and 
Exchequer  Chamber,  that  this  was  a  good  plea  in  bar  to  the  action. 
CoDstniction  of  the  3  &  4  Vict  c.  65. 

Thib  was  an  action  to  recover  521 Z.  7  *.  6  d.  for  freight, 
broi^ht  in  the  Court  of  Exchequer  by  the  Plaintiff,  the 
owner  of  the  barque  "  Brilliant^''  against  the  Defendants, 
the  charterers  of  that  vessel.  The  declaration  was  in  the 
common  form. 

The  Defendants  pleaded,  first,  except  as  to  386 1.  Its.  9d., 
never  indebted ;  and,  secondly,  as  to  that  sum,  that  while 
the  goods  were  on  board,  and  before  the  commencement  of 
the  voyage,  the  master  was  compelled  to  borrow  for  the 
use  of  the  ship  and  the  purposes  of  the  voyage  the  sum 
of  262  Z.  11«.  4cZ.,  from  one  G.  B.  Symes,  upon  a  bottomry 
bond,  whereby  ship  and  freight  were  hypothecated ;  that 
ailer  the  freight  was  earned,  and  after  the  commencement 
of  this  suit,  Symes  instituted  a  suit  upon  the  bond  in  the 
Court  of  Admiralty  against  the  ship  and  freight,  where- 
upon a  monition  issued,  commanding  the  Plaintiff  to  bring 
into  Court  the  proceeds  of  the  sale  of  the  wreck  and  stores 
of  the  ship,  and  the  Defendants  to  bring  into  Court  the 
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1855.        money  due  from  them  for  freight,  to  abide  the  judgment  of 

Placb        the  Court,  or  show  cause  to  the  contrary ;  that  having  no 

Porn        cause  to  show,  the  Defendants,  in  obedience  to  the  said 

and  another,    monition,  paid  the  said  freight  into  the  said  Court  of  Admi- 

i-alty,  to  abide  the  judgment  of  the  said  Court 

The  PlaintifF  joined  Issue  on  the  first  plea,  and  upon 
that  issue  a  verdict  was  entered  for  the  Defendants.  To 
the  second  plea  the  Plaintiffs  demurred.  The  Court  of 
Exchequer  gave  judgment  for  the  Defendants  (a).  This 
judgment  was  affirmed  in  the  Exchequer  Chamber  (&).  llie 
present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parker 
Mr.  Baron  Aldersoriy  Mr.  Justice  Maule,  Mr.  Justice 
Coleridge f  Mr.  Justice  Creswell,  Mr.  Baron  Piatt,  and  Mr. 
justice  Williams  attended. 

Mr.  C  E.  Pollock  for  the  Plaintiff  in  Error : 

This  plea  is  bad.  It  admits  a  cause  of  action,  without 
showing  a  good  bar  to  that  action.  It  merely  alleges  the 
existence  of  another  suit  in  respect  of  the  same  property, 
but  not  necessarily  deciding,  nor  capable  of  deciding,  the 
same  rights.  The  case  of  Harmer  v.  Bell  (c)  shows  that 
where,  as  in  this  case,  one  proceeding  is  in  personam^  and 
another  in  rem^  the  pendency  of  either  is  not  an  answer  to 
the  other.  There  the  first  action  was  commenced  in 
England^  but  before  the  vessel  could  be  arrested  it  sailed 
for  Scotland.  An  action  by  the  same  parties  and  for  the 
same  cause  was  there  commenced,  and  the  vessel  was 
arrested,  in  order  to  compel  the  appearance  of  the  Defen- 
dants, the  owners ;  that  was  a  suit  in  personam.  The  vessel 
afterwards  returned  to  this  country,  and  was  here  arrested 
by  process  from  the  Court  of  Admiralty.     The  action  here 

(a)  8  Exch.  Rep.  705,  where  {b)  10  Exch.  Rep.  370. 

the  pleadings  are  fully  set  out.  (c)  7  Moo.  P.  C.  267. 
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was  ia  rem;  and  the  pendency  of  the  Scotch  action,  the  two 
proceedings  being  entirely  unlike  each  other,  was  held  to 
be  no  answer  to  the  suit  in  the  Court  of  Admiralty.  The 
present  is  the  converse  of  that  case ;  and  the  same  principle 
goTems  bothy  namely,  that  the  two  suits  being  in  their 
nature  different,  the  pendency  of  one  is  no  answer  to  the 
right  to  maintain  the  other. 

In  the  Court  below,  the  judgment  went  on  the  assump- 
tion that  the  Court  of  Admiralty  possessed  a  jurisdiction 
which  could  effect  complete  justice  between  all  the  parties 
interested.  The  case  of  the  "  Dowtharpe"  (d)  was  the 
authority  relied  on  ;  but  though  Dr.  Lushivgton  there 
expresses  his  belief  that  the  Admiralty  Court  possesses 
such  jurisdiction,  under  the  statute  3  Vict.  c.  65  (e),  it  is 
rabmitted  that  that  opinion  is  not  warranted  by  the  pro- 
visions of  the  statute  itself.  Besides,  there  the  parties  were 
the  owner  and  the  charterer  alone ;  here  they  are  the  owner 
and  charterer,  wiUi  the  obligee  of  the  bond  intervening 
between  them,  and  seeking,  by  a  proceeding  in  another 
court,  to  defeat  the  claim  of  the  owner  here.  The  plea,  to 
be  complete  here,  ought  to  show  that  the  Defendants  had 
not  been  guilty  of  any  act  to  oust  the  Plaintiffs  of  what 
they  were  entitled  to ;  that  they  had  not  made  a  voluntary 
payment;  for  otherwise  they  are  not  protected  in  making  it. 
^VM  v.  Hurrell  (/),  where  all  the  authodties  are  cited, 
shows  that  a  plaint  previously  levied  in  the  Mayor's  Court  of 
London  is  a  good  plea  in  bar  to  an  action  in  one  of  the 
superior  courts  of  Westminster  Halt ;  but  itdoes  not  show  that 
the  pendency  of  a  suit  subsequently  brought  would  be  equally 
a  good  plea.  Humphrey  v.  Bams  (g)  expressly  declares 
that  it  is  against  the  dignity  of  the  superior  courts  to  have 


1855. 

^^ 
Placb 

9. 

Potts 
and  another. 


(<0  2  Wm.  Rob.  Adm.  Rep.  73. 

(«)  But  flee  the  case  of  the 

'Fwiitmit;'  2  Wm.  Rob.  Adm. 


Rep.  221.223,  224. 
(/)  4  Com.  Ben.  Rep»  287. 
(^}  Cro.  £li2.  601. 
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1855.        inferior  courts — and  such,  in  fact,  is  the  Court  of  Admiralty 
PuLcc        — ^interfere  with  their  jurisdiction ;  and  one  of  the  groynds 
Potts        ^°  which  that  case  was  decided  was,  that  the  foreign 
and  another,   attachment  issued  while   the  suit  in  the  Common  Pleas 
was  actually  depending.     In  like  manner,  on  the  admis- 
sion in  the  plea,  that  the  vessel  had  earned  the  freight,  80 
that  there  was  no  question  of  the  existence  of  a  debt,  and 
that  an  action  had  been  brought,  the  Plaintiff  had  a  right 
to  recover,  and  the  Defendant  had  no  right  to  retain  the 
freight  actually  earned,  and  to  pay  it  into  the  Court  of 
Admiralty  in  a  suit  subsequently  commenced. 

If  it  should  be  said  that  the  Defendants  might  have  been 
^  exposed  to  hardship,  the  answer  is,  that  they  might  have 

applied  to  the  Court  of  Admiralty,  to  stay  proceedings 
there  till  the  decision  was  pronounced  here ;  br  have  made 
some  application  of  that  kind  here;  or  have  gone  into 
equity  for  relief.  .  Duncan  v.  McCabnont  (A). 

[The  Lord  Chancellor. — Would  it  be  an  answer  to  the 
suit  in  the  Court  of  Admiralty  to  plead  the  pendency  of  a 
suit  in  a  court  of  common  law  ?] 

It  would  not.  The  only  good  plea  would  be,  that  there  had 
been  payment  of  the  money.  It  is  the  same  here.  The  only 
cause  that  the  Defendants  show  for  having  been  put  in  peril 
in  the  Court  of  Admiralty,  is  that  they  had  not  paid,  when 
it  became  due,,  the  freight  which  the  Plaintiff's  vessel  had 
earned.  The  money  was  then  in  their  hands  wrongfully,  for 
their  contract  was  unperformed  by  them,  and,  but  for  this 
wrongful  possession  of  the  money,  the  monition  would  not 
have  issued  out  of  the  Court  of  Admiralty.  They  cannot 
in  this  way  take  advantage  of  their  own  wrong. 

(A)  3  Beav.  409.  The  salt  there  was  not  proceeded  in ;  the 
Plaintifiii  moved  to  diaeolve  their  own  injunction,  and  the  validity 
of  the  bottomry  bond  was  established  in  the  Court  of  Admiralty. 
The  case  of  the  ''Lord  Cochrane^'*  2  Wm.  Rob.  Adm.  Rep.  320. 
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Mr.  Bramwell  and  Mr.  Sonyman,  for  the  Defen-         1855. 
dants  in  Error,  were  stopped.  Place 

_  am 

The  Lord  Chancellor  proposed  the  following  question        Porn 
for  the  consideration  of  the  Judges  :  Whether,  looking  at  ^'^^  another, 
this  record  as  it  now  stands,  the  plea  affords  a  good  answer 
to  the  action  ? 

The  Judges  conferred  together  for  a  short  time,  at  the 
end  of  which — 

Mr.  Baron  Parke  said : 

My  Lords,  I  am  desired  by  Her  Majesty's  Judges,  in 
answer  to  your  Lordships'  question,  to  say  that  the  plea  is 
a  good  plea,  and  is  a  good  answer  to  the  action.  They  are 
of  that  opinion,  for  the  reasons  stated  in  the  judgment 
delivered  by  me  in  the  Court  of  Exchequer,  and  afterwards 
confirmed  by  the  judgment  of  the  Coiirt  of  Exchequer 
Chamber.  If  this  proceeding  in  the  Cojirt  of  Admiralty 
was  a  mere  temporary  bar,  by  which  the  remedy  of  the 
Plaintiff  was  suspended  till  the  opinion  of  that  Court  had 
been  pronounced  upon  the  bottomry  bond,  the  plea  would 
amount  only  to  a  plea  in  suspension  of  the  action,  and 
would  therefore  be  bad.  But  if  the  Court  of  Admiralty 
has  jurisdiction,  as  we  think  it  has,  over  the  whole  matter, 
and  can  determine  all  questions  of  title  to  the  ship,  or  the 
proceeds  of  the  phip,  arising  in  any  cause  of  bottomry  (t), 
then  the  plea  sets  up  that  which  is  a  bar,  and  not  a  mere 
suspension,  and  is  good.  The  cases  cited  as  to  foreign 
attachments  have  not,  under  such  circumstances,  any  appli- 
cation. The  process  is  not  the  same,  nor  are  its  conse- 
quences the  same.  The  proceedings  in  the  Court  of  Admi- 
ralty are  m  rem.  The  Defendant  is  bound,  upon  monition, 
to  pay  in  the  money,  and  to  submit  to  the  jurisdiction ;  and 
the  Court  of  Admiralty  can  finally  dispose  of  all  the 

(t)  SeeS&A  Vict.  c.  65,  n.  8-4. 
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1855.         questions  arising  with  relation  to  the  matter  of  which  it  is 
Place         thus  possessed. 

V. 

Potts  The  Lord  Chancellor  : 

and  another, 

I  entirely  concur  with  the  opinion  which  has  just  been 
delivered  to  your  Lordships  in  this  case.  The  courts  of 
justice  would  be  ancillary  to  oppression  if  they  did  not 
hold  this  to  be  a  good  plea ;  for  the  Court  of  Admiralty  has 
jurisdiction  over  the  matter  of  the  whole  dispute,  which, 
under  the  provisions  of  the  statute,  is  now  brought  within 
its  jurisdiction.  That  Court  can  now  finally  dispose  of  the 
interests  and  claims  of  all  the  parties  in  conflict ;  and  it 
would  be  against  the  first  principles  of  justice  to  force  any 
of  them  to  try  over  again  the  same  questions  in  another 
Court  I  have  no  difficulty,  therefore,  in  moving  your 
Lordships  to  affirm  the  judgment  of  the  Court  below. 

Lord  Brovgham  was  entirely  of  the  same  opinion. 

Judgment  for  the  Defendants  in  Error. 


1865.  George  Day  and  others    -        -        -    Appellants, 

IG  July.  James  Duberley  and  others     -        -    Respondents. 

This  was  an  appeal  against  an  order  of  the  Master  of 
the  RoUsj  who  had  decided  that  a  wife's  reversionary 
interest  in  leaseholds  could  not  be  assigned  by  the  husband, 
if  that  interest  was  of  such  a  nature  that  it  could  not  pos- 
sibly vest  in  the  wife  in  possession,  during  the  coverture. 
[See  16  Beav.  33.]  When  the  appeal  was  called  on,  no 
one  appeared  on  either  side,  and  therefore 

llie  appeal  was  dismissed. 


J 
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The  Govesnor  and  Company 
OF  THB  Bank  of  Ireland 


y1 

^  >PlainHff8  in  Error. 


The    Trustees     op     Evans'I  t^^   ^    ^   •    t:t 
CrHARiTiEs  IN  Ireland        -J 

Ob  the  trial  in  Dublin,  of  an  action  between  A.  and  B,y  the  judge 
gare  oertain  directions  to  the  juryy  to  which  A,  objected ;  he 
tendered  a  biil  of  ezoeptions,  which  (according  to  the  provisions 
of  the  Irish  Statute,  28  (7m.  3.  c.  31),  was  duly  signed  by  the 
judge,  and  was  afterwards  argued  in  the  Court  in  which  the  action 
VM  brought.  That  Court  adopted  the  exceptions  and  ordered  a 
sonrvdb  novo,  and  a  new  trial  took  place,  the  Court  deciding  that 
nch  was  the  proper  couree.  B*  did  not  appear  at  the  second  trial. 
On  the  first  trial,  the  Terdict  had  been  given  for  B, ;  on  the  second 
it  wv  given  for  A,j  and  judgment  was  pronounced  thereon  in  his 
fcrour;  B.  brought  a  writ  of  error,  and  then,  finding  that  the 
foKM  and  all  the  proceedings  relating  to  the  first  trial  had  been 
itrock  oat  of  the  record,  which  firom  the  first  wnire  went  on  with 
Cmnal  continuances  only  to  the  second  trial  and  verdict,  he  applied 
to  the  Court  in  which  the  action  was  brought,  to  have  these 
omi%iODs  supplied.    That  Court  refused  to  supply  them : 

Hn»,  that  this  mode  of  proceeding  was  erroneous,  and  this  House 
ordered  the  Court  in  which  the  action  was  brought  to  amend  the 
noord,  by  entering  on  the  plea  roll  the  first  trial,  the  exceptions, 
and  the  award  of  a  Mutrv  dt  no/oo. 

Hbu>  also  that  ^.  was  not  bound  to  appear  at  the  second  trial. 

Troftecs  of  a  charity  in  Dublm  incorporated  by  Act  of  Parliament, 
and  having  a  common  seal,  possessed  stock  in  the  public  funds, 
which  stock  was  in  Ireland  registered  in  the  Bank  of  Ireland. 
0^  the  secretary  of  the  incorporated  trustees,  was  allowed  to  have 
the  seal  in  his  possession.  Five  several  powers  of  attorney  pre- 
pared in  different  years,  sealed  with  the  seal  of  the  incorporated 
trustees,  the  due  affixing  of  which  seal  was  attested  by  witnesses, 
who  (though  without  any  fradulent  intention)  attested  what  was 
not  true,  rinoe  the  seal  was  affixed  by  the  unauthorised  act  of  the 
aecntary  alone,  were  presented  to  the  bank,  and  the  stock  was 
tnnsfierred.  The  facts  were  afterwards  discovered,  and  (?.,  the 
eeeretary,  was  indicted  and  convicted.  By  a  power  of  attorney 
doly  executed,  the  Trustees  then  authorised  C  to  transfer  the 

VOL.  V.  D  D 
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Charitibs 
in  Irblahd. 


stocky  but  the  bank  refused  to  make  the  transfer.  An  action  was 
brought  by  the  Trustees  on  this  refusal ;  the  judge  who  tried 
the  cause,  told  the  jury  that  if  under  these  circumstances  the 
Trustees  had  so  negligently  conducted  themselves,  as  to  contribute 
to  the  loss,  the  verdict  must  be  ^ven  for  the  Bank.  On  excep- 
tions lor  this  direction :  Held,  that  it  was  wrong. 


Trespass  on  the  case.  The  declaration  contained 
seven  counts.  The  first  count  stated  the  Act  59  Geo.  3 
(Ireland)y  c.  xxxvii,  by  which  certain  persons,  separately 
named  therein,  were  constituted  "  Trustees  of  the  Charities 
of  Joseph  EvanSj*  by  which  name  they  were  to  have 
perpetual  succession  and  a  common  seal.  It  then  alleged 
that  the  Plaintiffs  were  trustees  under  that  Act,  and  were 
as  such  possessed  of  9,300  L  in  the  3  \  per  cent.  Stock 
standmg  in  their  names  in  the  books  of  the  Defendants, 
which  the  Defendants  were  bound,  on  request  duly  made 
by  the  Plaintiffs,  or  their  lawfully  authorised  attorney,  to 
transfer ;  that  Plaintiffs  had  not  before  the  time,  &c,  by 
themselves  or  their  attorney,  transferred  the  said  stock; 
that  in  February  1847  they  authorised  one  Alexander 
ColleSf  as  their  attorney,  .to  transfer  the  said  stock,  and 
that  he  required  the  Defendants  to  permit  such  stock  to 
be  transferred  to  the  name  of  John  Johnson,  but  that  the 
Defendants  refused.  There  were  other  counts  varying  the 
form  of  the  allegation,  and  applying  it  to  the  portions  of 
the  sums  of  which  this  gross  sum  was  composed. 

The  Defendants  pleaded  not  guilty. 

The  cause  was  tried  at  the  Court  of  Queen*s  Bench  in 
Dublin,  before  Lord  Chief  Justice  Blachbume,  at  the 
sittings  after  Michaelmas  Term  1847,  when  the  Pliuntifis 
proved  their  act  of  incorporation,  and  gave  in  evidence  a 
consent,  by  which  certain  facts  were  admitted.  One  of 
these  was,  that  one  William  Grace  had  presented  to  the 
Defendants  five  letters  of  attorney,  purporting  to  be  cxe- 
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cnted  by  the  Plaintiffsy  and  authorising  the  transfer  of  the 
stock  in  question;  the  conviction  of  Orctce  for  forging 
these  letters  by  fraudulently  affixing  the  corporation  seal 
thereto^  and  the  subsequent  refusal  of  the  Defendants  to 
transfer  to  the  order  of  Colles^  The  signatures  to  the 
letters  of  attorney  were  genuine,  but  the  seal  of  the  corpo- 
ntion  had  been  affixed,  without  authority,  by  Grace,  who 
took  advantage  of  his  being  secretary  to  the  trustees,  and 
thereby  having  the  custody  of  the  common  seal  (a).  The 
Defendants  proved  that  in  each  case  the  letter  of  attorney  was 
lodged  with  the  Bank  on  the  day  before  it  was  acted  upon, 
that  the  broker  procured  the  forms  of  these  letters  from  the 
Bank  and  sent  them  to  Grace,  by  whom  they  were  severally 
retimed  executed ;  that  he  lodged  them,  so  executed,  at 
the  bank,  and,  in  each  case,  upon  the  next  day  made  the 
transfer,  and  received  and  remitted  the  produce  to  Cfrace. 
Tbe  Lord  Chief  Justice  told  the  jurors  that  if  they  believed 
the  evidence  offered  by  the  Plaintiffs  in  support  of  the 
Bsnes,  that  the  five  letters  were  forgeries,  then  the  verdict 
ongfat  to  be  for  the  Plaintiffs,  unless  they  at  the  same  time 
believed  that  the  use  made  of  the  conmion  seal  of  the 
trustees,  whereby  the  Defendants  were  imposed  upon,  was 
caused  exclusively  by  the  negligence  or  default  of  the 
Plaintiffs,  in  which  case  the  verdict  must  be  for  the 
Defendants.  And  further,  if  the  jurors  in  so  considering 
whether  the  use  so  made  of  the  common  seal  of  the 
Plaintifis  was  the  exclusive  cause  of  the  imposition  and 
fraud  practised  on  the  Defendants,  should  also  consider 
that  there  was  any  neglect  on  the  part  of  the  Defendants 

(c)  The  third  section  of  the  Act  incorporating  the  trostees  of 
then  cfaariiieB,  gave  to  any  meeting  of  tnuteee^  or  to  the  minority 
thne  pzeaent,  provided  suoh  majority  shoold  consist  of  three  truatees 
at  the  least,  power  **  to  order  and  diBpose  of  the  common  seal  of  the 
corporation,  and  the  use  and  application  thereof.'* 
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to  examine  the  letters  of  attorney,  and  inquire  into  their 
genuineness,  so  that  such  negligence  contributed  in  any 
degree  to  the  said  imposition  and  fraud,  the  verdict  must 
be  for  the  Plaintiffs.  The  Plaintiffs'  counsel  required  the 
Lord  Chief  Justice  to  tell  the  jury  that  if  the  letters  of 
attorney  were  forgeries  the  verdict  must  be  for  the 
Plaintiffs,  notwithstanding  the  evidence  of  default  on  their 
part ;  and  they  further  required  him  to  direct  the  jury  that 
if  the  Plaintiffs  had  not  beforehand  authorised  the  affixing 
of  the  common  seal  to  the  letters  of  attorney,  or  had  not 
afterwards  adopted  the  same,  or  the  transfer  made  under 
it,  the  verdict  must  be  for  the  Plaintiffs.  His  Lordship 
reibsed  so  to  direct  the  jury,  and  a  bill  of  exceptions  was 
tendered  to  the  direction  on  both  points. 

The  jury  returned  a  verdict  for  the  Defendants. 

The  bill  of  exceptions  was  argued  before  the  Court  of 
Queen's  Bench  (i),  (three  judges  only  being  present),  in 
Trinity  Term  1848,  and  in  Michaelmas  Term  of  that  year 
judgment  was  given  (c).  Mr.  Justice  Perrin  thought  that 
there  was  no  evidence  that  the  Plaintiffs  furnished  occasion 
for  the  commission  of  the  fraud  and  deception ;  that  con- 
sequentiy  the  direction  was  wrong,  and  that  there  must 
be  a  venire  de  novo.     Mr.  Justice  Crampton  was  of  the 

(ft)  28  C^eo.  3,  c.  31,  s.  1.  (/r.),  after  reciting  that  the  canying  a 
cause  hy  bill  of  exceptions  to  a  superior  court,  is  a  cause  of  great 
expense,  enacts  *^  that  it  shall  be  sufficient  if  the  judge  to  whom 
each  bill  of  exceptions  shall  be  tendered,  sign  the  same,  and  that  it 
shall  not  be  necessary  for  him  to  put  his  seal  thereto,  and  that  sach 
bill  of  exceptions,  so  signed,  shall  remain  with  the  Clerk  of  Nisi 
Prius,  and  be  incorporated  into  the  j90f(ea,  and  be  returned  therewith 
to  the  court  in  which  the  action  is  brought,  which  court  shall  hare 
authority  to  examine  the  same  and  give  jud^ent  thereon,  or  make 
such  order  either  by  arresting  the  judgment,  granting  a  Mntn 
faeioB  de  novo  or  otherwise,  as  shall  be  agreeable  to  justice."  See 
Gabot^  y.  Baker,  7  CI.  &  Fin.  376. 

(c)  12  Ir.  Law  Rep.  365. 
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same  opinion^  and  the  Lord  Chief  Justice,  without  obser-        1855. 
vationy  assented  to  a  venire  de  novo.  Gotrbmor 

On  the  award  of  the  venire  the  case  was  brought  to  ^^the  bI^k 
trial  in  Hilary  Sittings  1849,  and  the  Defendants  not  of  Irblakd 
appearing,  as  they  intended  to  bring  a  writ  of  error  and  Trustees  of 
were  advised  that  nonsuch  writ  would  be  allowed  till  after  Evans* 
the  second  trial,  a  verdict  was  entered  against  them  by  in  Ireland. 
de&ult 

The  record  on  the  giving  of  judgment  in  the  Court  of 
Queen's  Bench  on  the  bill  of  exceptions  was  thus  made 
up.  There  were  set  out  the  pleadings,  the  award  of  the 
venire  facias  juratores,  and  the  continuances  from  Trinity 
Term  1847  to  Hilary  Term  1849,  (entirely  omitting  any 
notice  of  the  first  trial),  the  return  by  the  sheriff  on  the 
first  day  of  Hilary  Term  1849  of  the  writ  of  venire,  with 
the  panel  of  jurors  annexed,  the  writ  of  distringas  return- 
able on  the  1st  of  February y  the  appearance  of  the  jury- 
men, the  fact  that  they  were  sworn  and  tried  the  cause, 
and  found  a  verdict  for  the  Plaintiffs  for  9,602  /.  9s.  Id. 
and  6<2.  costs,  and  the  judgment  thereon  for  the  Plaintiffs. 

In  April  1849  the  Defendants  moved  in  the  Exchequer 
Chamber  that  in  case  judgment  should  not  then  have  been 
luade  up,  the  several  proceedings,  as  they  stood  of  record  on 
the  files  of  the  Court  of  Queen's  Bench,  should  be  included 
in  the  record,  which  should  then  comprise  ^*  the  pleadings 
up  to  the  first  trial,  the  trial,  the  judges'  direction,  the  bill 
of  exceptions  taken  by  the  Plaintiffs,  the  judgment 
ordering  a  venire  de  novo,  and  the  verdict  and  judg- 
ment thereon;"  but  this  application  was  refused  as 
premature  (d). 

The  application  was  in  substance  renewed  after  some 
other  proceedings  had  taken  place,  and  the  Court  of 
Exchequer  Chamber  having  sent  back  the  case  to  the 

{d)  1  Ir.  Com.  Law  (N.  S.)  Rep.  393. 
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Court  of  Queen's  Bench,  that  Court  held  (e)  that  "  where 
there  had  been  two  trials,  and  a  verdict  had  on  the  first 
trial  in  favour  of  the  Defendants,  which  verdict  was  set 
aside  on  a  bill  of  exceptions  taken  to  the  ruling  of  the 
judge,  and  a  venire  de  novo  awarded ;  and  where,  on  the 
second  trial,  a  verdict  was  had  in  favour  of  the  Plaintifis, 
by  default  of  the  Defendants  in  not  appearing,  and  the 
judgment  was  made  up,  omitting  the  bill  of  exceptions  and 
award  of  venire  de  novOf  a  motion  to  amend  the  record  by 
introducing  therein  all  the  proceedings,  comprising  the 
pleadmgs  up  to  the  first  trial,  the  record  and  finding  of 
the  jury,  bill  of  exceptions,  and  judgment  thereon,  was 
untenable.  That  such  judgment  was  regular,  being 
founded  on  the  postea  and  verdict  therein  recited,  and 
that  the  bill  of  exceptions  and  the  order  for  the  venire 
de  novo  constituted  no  part  of  the  record  of  the  final 
judgment — [Blachburfiey  L.  C.  J.,  dis8entiente'\.  That 
the  28  Geo,  3,  c.  31,  contemplates  the  award  of  a  venire 
as  but  an  order  on  motion,  and  therefore  an  applica- 
tion to  incorporate  into  the  judgment  the  bill  of  excep- 
tions and  the  order  for  a  venire  de  novo  is  untenable — 
[Blackbume,  L.  C.  J.,  diuentienW].  That  the  Court  of 
Exchequer  Chamber  had  no  power  over  the  records  of 
other  Courts." 

The  case  itself  was  argued,  on  the  exceptions,  in  the 
Exchequer  Chamber  in  June  1852,  when  judgment  wa^ 
given  by  the  Court  for  the  Defendants  in  error  (the  trustees), 
allowing  the  exceptions  and  afi&rming  the  judgment  below 
by  a  majority  of  eight  to  one  (/).  The  present  writ  of 
error  was  then  brought. 


(<f)  1  Ir.  Com.  Law  (N.S.)  Rep.  408. 

(/)  3  Ir.  Com.  Law  Rep.  (N.  S.)  280.  The  marginal  note  thei«,«> 
far  as  the  point  of  practice  is  concerned,  states,  *^  Upon  a  bill  of 
exceptions  taken  by  the  Plaintififs  to  the  charge  of  the  judge,  the 


CASES  Ilf  THE  HOUSE  OF  LORDS.  906 

Sir  F.  Kelhf  and  Mr.  Napier  (Mr.  WUles  and  Mr.        1856. 
Dar ley  were  with  them)  for  the  Plaintiffs  in  Error ;     Governor 

There  was  diminution  in  this  case.    All  the  proceedings   ^f  the  Bank 
in  the  first  trial  ought  to  have  been  set  out  on  the  record,    oflRBL^D 
and  it  would  then  have  appeared  that  there  was  a  verdict  for   XRugiBis  of 
the  Defendants  which  had  not  been  properly  annulled,  and       Evans 
which  therefore  stood  in  full  force.    The  Court  of  Queen's    in  Ireland. 
Bench  in  Ireland  was  wrong  in  treating  an  award  of  a 
venire  de  novo  as  a  mere  order  for  a  new  trial,  to  which  the 
party  successful  at  the  first  trial  is  bound  to  submit;  for 
the  result  of  that  is,  that  the  party  against  whom  the  ex- 
ceptions aic:  allowed  cannot  have  a  writ  of  error  on  that 
allowance,  but  is  bound  by  it  without  appeal,  and  must 
proceed  to  a  new  trial,  and  then  himself  tender  a  bill  of 
exceptions  on  any  error  in  law.    Yet  such  has  been  the 
practice  of  the  Coiurt  of  Queen's  Bench  in  Ireland* 

[Lord  CampheU. — The  bill  of  exceptions  not  forming  part 
of  the  record  ?  The  Lord  Chancellor. — ^And  so  the  parties 
are  to  go  on  toties  quoties  till  some  bill  of  exceptions  is 
disallowed  ?]  That  is  the  result  of  what  has  been  done 
We.  The  law  as  to  exceptions  was  the  same  in  the  two 
countries  until  the  28  Oeo.  3,  c.  31  (Ireland),  but  the  only 

CoQit  below  awarded  a  venire  de  now^  upon  which  a  verdict  was  had 
for  the  Plaintifis  the  Defendants  not  appearing,  and  judgment  was 
otered  thoneon.  The  Defendants  brought  a  writ  of  error  on  this 
judgment.  The  transcript  of  the  record  rotumed  into  this  Court  by 
the  Coort  below,  omitted  the  proceedings  on  the  first  trial,  the  bill 
of  exceptions  and  judgment  thereon  by  the  Court  below,  merely 
eotering  continuances  of  Vice  comes  nan  misit  hreve^  from  the  award 
of  the  first  venire,  to  the  entry  of  the  verdict  on  the  second  trial. 
The  Plaintiffii  in  error  alleged  diminution,  and  this  Court  held  they 
vere  entitled  to  have  those  matters  rotumed  as  part  of  the  record. 
Held,  that  the  Statute  28  Cfeo,  3,  c.  31,  having  incorporated  the 
exceptions  into  the  poetea,  thereby  made  them  part  of  the  record,  and 
tbat  this  Court  was  bound  [to  consider  them.  OrampUmZ  J.,  and 
PirriHy  J.,  diet:* 

D  O  4 


896  CASES  IN  THE  HOUSE  OF  LORDS. 

1B55,        differences  introduced  by  that  statute  were^  that  the  judge 

GotKRNOR     ^^  to  sign  instead  of  sealing  the  exceptions,  and  that  they 

""nh^  B*^^^   were  to  be  first  argued  in  the  Court  from  which  the  record 

oflnEULND     came.    The  words  are,  that  ''the  Court  shall  give  such 

Trustebs  of  j^^g™6'^t  thereon  or  make  such  order  as  shall  be  agreeaUe 

Evans*        to  justice."     There  is  no  distinction  between  those  two 

in  iRELAjfD.    thmgs ;  they  are  the  same ;  and  the   Legislature  never 

intended  to  make  the  proceeding  so  entirely  unilateral  that 

if  an  order  was  made  for  a  venire  de  novo,  in  other  words, 

for  incurring  all  the  expense  and  trouble  oyer  again,  the 

party  against  whom  that  decision  was  given  must  submit 

to  it,  but  that  if  it  was  the  reverse  an  appeal  to  the  Court 

of  Error  would  lie. 

[Lord  Campbell. — ^The  time  of  this  House  ought  not  to 
be  wasted  on  a  mere  inquiry  into  the  regularity  of  proceed- 
ings in  the  Court  below.  This  House  has  power  to  correct 
any  error  of  that  kind.  The  Lord  Chancellor. — ^The  bill 
of  exceptions  ought  to  have  appeared  on  the  record,  and 
then  the  award  of  the  venire  de  novo ;  but  it  does  not  appear 
there  at  all.  That  error  must  be  amended.  The  record 
must  now  be  treated  as  if  properly  drawn  up,  and  the  case 
must  be  argued  on  the  main  question.] 

As  to  the  transfer  itself,  it  is  admitted  that,  except  so  far 
as  concerned  the  affixing  of  the  seal  of  the  Corporation,  each 
instrument  was  perfectly  genuine.  If  that  act  took  place 
through  the  negligence  of  the  owners  of  the  stock,  that  will 
relieve  the  Plaintiffs  in  error,  the  bankers,  fiom  liability. 
It  did  so  take  place.  Grace  was  the  servant  of  the  trustees, 
was  deemed  a  man  of  great  respectabiUty,  and  from  1836 
to  1 846  they  allowed  the  seal  of  the  Corporation  to  remain 
in  his  possession.  In  the  first  of  these  years  they  gave 
him  a  power  of  attorney  to  receive  the  dividends,  and  that 
power  was  never  recalled.  By  their  own  acts,  therefore, 
they  had  given  him  credit  with  the  Bank.     It  cannot  be 
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contended,  under  such  circumstances,  that  in  every  in-  1855. 

stance,  where  a  document  with  the  seal  of  the  trustees  was  Goyxritob 

presented  at  the  Bank,  an  inquiry  was  to  be  made  whether  ^^^^^^  ^^J 

sQch  seal  had  been  properly  affixed.    By  their  repeatedly  of  Ihblamd 

allowing  the  means  of  these  continuous  forgeries  they  must  XRUBTraof 

be  taken  to  have  ratified  the  act  of  their  secretary.    They       Etans* 

Charities 
have,  therefore,  brought  themselves  within  the   case  of    in  Ireland. 

Coles  V.  The  Bank  of  England  (g),  where  a  person,  after 
some  of  her  stock  had  been  sold  out  on  forged  orders  of 
transfer,  frequently  received  the  reduced  dividends  on  the 
remainder,  and  she  was  held  thereby  to  have  adopted 
wbat  was  done,  so  as  to  exempt  the  Bank  from  liability  to 
replace  the  transferred  stock.  The  same  principle  had  been 
declared  by  the  Ciourt  of  King's  Bench  in  Grant  v. 
Yaughan  (A),  namely,  that  where  there  had  been  negligence 
liability  would  attach,  and  it  has  since  been  acted  on  by 
this  House  in  Marsh  y, Keating  (t).  That  principle  is  likewise 
asserted  in  the  judgment  in  Davis  v.  The  Bank  of  Eng- 
l(aul(J),  and  it  was  acted  on  in  Young  v.  Grote  (k),  in  the  latter 
of  which  the  customer  had,  by  a  negligent  mode  of  draw- 
ing a  cheque,  enabled  a  clerk  to  insert  an  amount  greater 
than  that  for  which  it  was  intended  to  be  drawn,  and  was 
consequently  held  not  entitled  to  recover  back  the  amount 
from  the  bank.  In  Barber  v.  Gingell  (/)  it  was  held  that 
if  a  defendant  set  up  the  foi-gery  of  a  bill  drawn  on  him, 
and  proved  it  to  have  been  forged,  it  was  a  good  answer 
to  soch  a  defence  to  show  that  the  defendant  had  pre* 
▼iously  paid  many  other  bills  under  precisely  the  same 
circumstances.  All  these  cases  show  that  when  the  cus- 
tomer acts  negligently,  so  as  to  assist  in  occasioning  the 

(^)  10  Ad.  &  £1. 437.  (j)  2  Bing.  409. 

(»)  3  Burr.  1516 ;  1  Sir  W.  (k)  4  Bing.  253. 

BL  485.  (/)  3  £sp.  60. 
(i)  2  Clark  &  F.  250. 
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loss,  he  cannot  recover,  and  that  was  the  direction  of  the 
Lord  Chief  Justice  here,  and  it  was  correct  In  Beckwith 
y.Corrall  (m),  where  a  man  lost  his  pocket  book  with  a  bill 
of  exchange  in  it,  and  advertised  for  the  pocket-book,  but 
said  nothing  of  the  bill  of  exchange,  in  an  action  on  the 
bill  the  question  left  to  the  jury  was,  whether  he  had  been 
guilty  of  negligence,  and  the  Court  held  that  that  was 
properly  so  left.  The  same  rule  that  the  person  guilty  of 
negligence  is  the  person  to  suflfer,  has  been  applied  in  other 
cases,  as  in  Bradley  v.  Waierhause  (n),  where  negligence 
in  packing  goods  had  occasioned  their  loss,  and  in  Whit- 
more  V.  Wilks  (o).  That  such  ought  to  be  the  rule,  espe- 
cially where  bankers  are  concerned,  is  clear,  for  if  a  banker 
delays  honouring  a  cheque  he  will  be  liable  in  damages  for 
the  loss  thereby  occasioned.  Sutton  v.  The  Bank  of 
England  (  p). 

There  was  not  in  this  case  any  evidence  of  negligence  on 
the  part  of  the  Bank.  The  negligence  was  all  on  the  part 
of  the  trustees,  and  therefore  they  cannot  recover,  and  in 
leaving  the  case  to  the  jury  the  Chief  Justice  was  entitled 
to  put  the  question,  whether  their  negligence  had  not  con- 
tributed to  the  loss.  If  the  fact  was  found  to  be  so,  the 
direction  that  then  the  verdict  must  be  for  the  Defendants, 
the  bankers,  was  right  in  point  of  law. 

Mr.  Bramwell  and  Mr.  Bovill  for  the  Defendants  m 
Error: 

The  judgment  of  the  Court  below  was  right  upon  the 
issue  as  it  stood  on  the  record.  The  Plaintiffs,  the  trustees 
of  the  charities,  alleged  that  they  were  possessed  of  stock ; 
that  they  had  not  transferred  it ;  that  it  was  the  duty  of 
the  DefendantS'to  transfer  on  request ;  that  they  requested 

(m)  11  B.  Moo.  335.  (o)  Id.  214. 

(fi)  Moo.  &  M.  154.  \p)  1  Car.  &  P.  193. 
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the  Defendants  to  transfer  it,  and  that  the  Defendants        1055. 
refiised  to  make  the  transfer.    The  Defendants  did  not     Goybbnor 
deny  the  duty,  the  demand  for  its  performance,  nor  that  ^^ u^^^^^ 
they  had  not  performed  it.    The  only  remaining  question^    (^Ibbland 
therefore,  waa  whether  the  trustees  were  possessed  of  the    m  «g^«  ^f 
stock  at  the  time.     It  is  dear  that  they  had  not  got  rid  of       Evakb* 
the  stock  by  any  act  of  themselves  or  their  agent.    The    j^  Im^SS. 
bankers  set  up  a  transfer  under  forged  powers  of  attorney : 
had  the  PlaintifFs,  with  reference  to  those  forged  powers, 
so  conducted  themselves  as  to  preclude  their  right  to 
recover  ?    They  had  not.    The  rule  as  to  negligence  is  to 
be  taken  with  an  explanation  derived  from  the  circum- 
stances of  the  case.  Freeman  v.  Coohe  (q),  which  restricts 
the  doctrine  laid  down   in  Pickard  v.  Sears  (r).     Here 
the  circumstances  show  that  the  trustees  had  not  been 
guilty  of  negligence ;  there  was  no  fraud  whatever  on  their 
part    But   a  fraud  had  been  committed  by  some  one 
else :  the  bankers  had  the  opportunity  of  inquiring  into  it, 
for  there  were  the  names  of  the  attesting  witnesses,  and  if 
the  bankers  had  so  inquired,  the  evidence  shows  that  they 
would  have  found  that  the  seal  was  affixed  by  Grace 
himself,  and  not  by  any  of  the  persons  who  were  repre- 
sented as  having  affixed  it.    The  bankers,  therefore,  had 
been  guilty  of  negligence,  which  was  not  the  case  in  Coles 
T.  The  Bank  of  England  («),  while  there  is  nothing  here 
that  amounts  to  ratification  or  adoption  on  the  part  of  the 
trustees,  or  that  can  operate  as  an  estoppel  to  bar  their 
daiHL    In  these  cases  the  principle  acted  on  is  that  gross 
negligence,  or  conduct,  at  least,  which  greatly  contributed 
to  produce  the  loss,  is,  that  which  alone  can  prevent  a 
party  recovering  against  the  bank.     That  would  amount 
to  an  estoppel.    There  is  nothing  of  that  kind  here.    The 

(y)  2  Exch.  Rep.  654.  (s)  10  Ad.  &  El.  437. 

(r)  6  Ad.  (k  El.  469. 
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1085.         case  oi  Bradley  v,  Waterltouse  (a)  does  not 

G'lVKRNOR      tbe  disguise  of  the  nature  of  the  parcel  ther 

"'r^^H"""   on  the  carrier;  noT  Aoes,  Beckwith  y.  Ciyrrali 

of  the  BiSK  ' 

of  Ihblud     Court  held  that  the  original  owner  of  the  bi] 

TavsTRu  of  "»""§''  to  prevent  the  payment  of  it  to  the 
i'ouiig  V.  Grote  (w)  was  perfectly  well  dec 
inapplicable  to  the  present  caee,  for  there 
directly  occasioned  by  the  negligence  of  1 
signed  the  cheque  ;  and  Pothier,  {x)  quote 
shows  that  it  is  only  where  the  loss  is  occa£ 
faute  d*  tirei^"  that  the  banker  is  indemni£ 
There  was  here  no  fault  or  negligence  o 
The  Act  of  Parliament  incorporating  thes 
nothii^  to  do  with  the  matter.  It  does  nol 
be  present  when  the  seal  is  affixed  (y) ;  it  mi 
three  of  their  number  to  dispose  of  "  the 
»»]  and  of  the  use  and  appUcation  thereof 
not  been  guilty  of  any  negligence  of  the  pre 
AcL  It  is  not  an  act  of  negligence  to  leave 
cuslody  of  one  individual.  Indeed,  so  to 
matter  of  inevitable  necessity.  It  is  as  if  a 
in  the  hands  of  another  to  examine  into  : 
other  took  advantage  of  the  opportunity  tl 
fixge  other  deeds,  the  first  nkan  could  not  | 
cused  of  negligence. 

Tbeu  it  is  said  that  the  bankers  could 

more,  bat  would  have  been  liable  for  any  de 

nKQt  of  what  appeared  to  be  a  valid  order ; 

Tkt  BomA  of  EMglamd  is  cited ;   but  thf 

utswaed  by  what  was  swd  by  Lord  Te«tfTa 

caae  (a).    **  If  baokeis  suffer  a  transfer  to  ti 

{■)  1IM.&1L1M.  Change,  Pt.  1, 

(•)  U  &  Hm.  33S.  Cr)  S«>  ADt4 

(*)  4n«.  Sa.  (=)  1  Cat.  & 

(«)  TaW    4a    C«Mat    dn 
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an  invalid  power,  they  must  answer  to  the  individual;         1855. 

therefore  they  should  have  proper  time  allowed  them  to     Goyermor 

asGertam  its  authenticity.    The  question  is,  not  so  much  ^f  t^^g^y^^ 

whether,  when  a  reasonable  doubt  arises  which  cannot  be    of  Irbulnd 

cleared  up  in  town,  the  Bank  should  be  allowed  to  write    Trustsbs  of 

into  the  country,  but  the  question  upon  this  evidence  is,        Evaws* 

whether  there  was  reasonable  ground  of  doubt,   and  if    in  Ireland. 

80,  did  they  take  reasonable  means  to  have  the  doubt 

deared  up?"     In  this  case  they  certainly  did  not,  and  so 

have  been  guilty  of  negligence :  they  did  not  obey  the 

provisions  of  their  own  Act,  the  37  Geo.  3,  c.  54  (In),  the 

sixth  section  of  which  enacts  that  books  shall  be  kept,  and 

aasignmaits  and  transfers  of  stock  registered,  and  *^  every 

such  entry  shaU  be  signed  by  the  person  or  persons  making 

such  assignment  or  transfer,  or  if  such  person  or  persons 

be  absent  by  his,  her,  or  their  attorney  or  attorneys  thereunto 

lawMy  authorised  in  writing  under  his,  her,  or  their  hand 

tnd  seal,  to  be  attested  by  two  or  more  credible  witnesses." 

The  Bankers  made   these  transfers  in  utter  disr^ard  of 

these  provisions :  they  never  iaquired  into  the  signature  of 

the  persons  or  the  appointment  of  the  attorney.    That  was 

an  act  of  negligence  which  made   the  directors  liable. 

The  Lord  Chief  Justice  here  was  wrong  in  speaking  of  ^*  the 

Qse  made  of  the  common  seal  whereby  the  Defendants 

were  imposed  on."     If  they  were  imposed  upon  at  all,  it 

was  by  the  attestations,  and  as  to  them,  they  never  thought 

fit  to  make  any  inquiry.    The  attesting  witness  to  this 

power  of  attorney  would  be  subject  to  an  action  at  the  suit 

of  the  Bank  of  Ireland,  Oerhard  v.  Bates  (a),  because  he 

i&sde  fidse  representations,  knowing  them  to  be  false,  on 

which  others  had  acted,  PolhUl  v.  Walker  (&).    Smout  v. 

Ilbery  (c)  recognises  the  same  principle,  though  there  the  facts 

(a)  2  EU.  &  BL  476.  («)  10  Mee.  &  WeL  1. 

(&)  3  B.  &  Ad.  114. 
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rendered  it  inapplicable ;  and  in  such  an  action  it  would 
not  be  necessary  to  show  that  it  was  the  intention  of  the  De- 
fendant to  injure  the  Plaintiff,  Foster  v.  Charles  (rf).  Gibson 
v.  D'Este  {e),  establishes  the  same  principle  of  liability. 

There  is  a  class  of  cases  which  decides  that  where  one 
person  is  injured  by  the  act  of  another,  but  has  himself 
contributed  to  produce  the  injury,  he  cannot  maintain  an 
action  for  damages,  Davits  v.  Mann(J^\  and  the  cases 
there  referred  to ;  but  those  cases  do  not  apply  here,  for 
there  was  no  negligence  on  the  part  of  the  trustees ;  the 
only  negligence  has  been  that  of  the  bankers. 

There  has  not  been  any  sufficient  transfer  of  this  stock : 
the  trustees  are  still  entitled  to  it,  Hall  v.  Fuller  (g) ;  for 
stock  is  a  chose  in  action,  the  King  v.  Capper  (A),  and  is  not 
transferred  by  delivery,  but  only  by  the  observance  of  cer- 
tain forms.  Those  forms  have  not  been  observed  here,  and 
so  the  stock  is  still  in  the  trustees.  That  being  so,  the 
doctrine  of  law,  that  where  there  is  a  question  of  loss 
between  two  innocent  parties,  he  who  has  the  legal  title 
shall  prevail,  must  decide  the  case. 

Sir  F.  Kelly ^  in  reply : 

On  the  pleadings  themselves  n^ligence  constituted  the 
defence  to  this  action,  and  the  question  of  whether  the 
trustees  had  themselves  contributed  by  their  n^ligence  to 
the  loss,  was  therefore  properly  left  to  the  jury.  The 
question  whether,  in  contemplation  of  law,  the  stock  can 
still  be  said  to  be  standing  in  the  names  of  the  trustees,  is 
only  an  incidental  and  inferential  question,  which  cannot 
arise  until  it  has  been  decided  that  there  has  been  a  loss, 
or  wrongful  payment  of  the  money,  and  that  such  wrongful 


{d)  7  Bing.  135. 
(e)  2  You.  &  CoL  C.  C.  642; 
1  H.  L.  Gas.  605. 


(/)  10  Mee  &  Wels.  W6. 
(g)  6  B.  &  Cr.  760. 
{h)  6  Price,  217. 
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payment  was  not  in  any  manner  owing  to  negligence  on         1855. 

the  part  of  the  trustees.    The  directors  were  bound  to  €k>yERNOR 

transfer  on  an  instrument  in  proper  form  being  presented  *^f  the  Bank 

to  them.     Such  an  instrument  was  presented  here ;  it  had  of  Ireland 

been  so  presented,  acted  on,  and  not  questioned  for  years,  Trustisbs  of 

and  it  was  the  feult  of  the  trustees  that  that  instrument  was       Evans*. 

Charitibs 
a  foigery ;  for  they,  by  negligently  leaving  the  corporate  seal    in  Ireland. 

in  the  hands  of  ChracBj  had  enabled  him  from  time  to  time 

to  commit  the  forgeries.    The  principle  stated  in  Pothier^ 

and  adopted  in  all  the  cases,  applies  to  sustain  the  defence, 

which  is  folly  established,  and  the  direction  of  the  learned 

Judge  at  the  fo^t  trial  is  correct 

The  Lord  Chancellor: 
The  question  raised,  or  intended  to  be  raised,  on  this 
record  is,  how  for  the  Bank  of  Ireland^  which  for  this  pur- 
pose is  nearly  in  the  same  situation  as  the  Bank  of  England^ 
is,  or  not,  responsible  for  having  acted  on  a  certain  power 
of  attorney  to  which  the  seal  of  these  trustees  had  been 
frandulently  attached  ?  I  say  intended  to  be  raised,  for,  on 
looking  at  the  record,  it  appears  that  the  matter  did  no^ 
come  before  this  House  in  a  way  which  enables  us  satisfoc- 
torily  to  pronounce  judgment  upon  it,  for  the  bill  of  excep-^ 
tions  was  not  sent  up  here  as  part  of  the  record.  That 
faaTu^  been  so,  it  was  intimated  that  some  order  should  be 
made,  so  that  the  Court  below  should  be  directed  to  place 
00  the  record  what  ought  to  be  there.  In  the  meantime 
the  main  question  has  been  argued  as  if  the  bill  of  excep- 
tions was  there.  Nevertheless,  I  shall  put  the  question  of 
fonn,  for  as  there  has  been  considerable  doubt,  on  the  part 
of  the  Judges  in  Ireland^  as  to  the  mode  in  which  bills  of 
exceptions  in  that  country  should  be  dealt  with,  it  will  be 
proper  to  establish,  conclusively,  by  the  authority  of  tliis 
House,  what  is  the  correct  mode  of  proceeding.  The  course 
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pursued  here  is  this:  parties  having  tendered  a  bill  of 
exceptions  at  the  trial,  pursuant  to  the  directions  of  the 
statute,  the  bill  of  exceptions  comes  up  with  the  pastea, 
and  as  part  of  it;  but  when  the  Court  in  Ireland  allowed 
these  exceptions,  it  seems  that  the  pastea  was  struck  out  of 
the  record,  and  the  matter  sent  down  again  to  be  tried,  as 
if  no  trial  had  taken  place.  That  is  an  odd  state  of  prac- 
tice, for  if  one  of  the  parties  is  dissatisfied  with  the  judg- 
ment he  has  no  power  to  bring  error  upon  it.  With  the 
view  of  getting  this  matter  satisfactorily  settled,  I  propose 
to  ask  the  Judges  the  following  question:  ^'Whether,  look- 
ing to  the  record,  the  bill  of  exceptions  ought  to  have  been 
put  on  the  plea  roll  as  part  of  the  postea,  and  judgment 
given  thereon  either  for  Plaintiffs  or  Defendants,  so  as  to 
enable  either  party  to  bring  a  writ  of  error  on  that  judg- 
ment, or,  whether  the  Judges  had  power,  if  they  allowed 
the  exceptions,  to  strike  out  the  recitals  of  ihe  postea  con- 
taining the  exceptions,  and  thereupon  to  grant  a  new  trial?*' 
I  then  propose,  secondly,  to  ask,  ^^  Whether,  supposing 
the  bill  of  exceptions  actually  tendered  to  have  been  on 
the  record,  as  part  of  ihe  postea,  ought  the  Ck>art  below  to 
have  awarded  a  venire  de  novo,  or  to  have  given  judgment 
for  the  Defendants  V* 

The  questions  were  agreed  to  and  put  to  the  Judges, 
who  requested  time  to  answer  them. 

Agreed  to. 


Mr.  Baron  Parke  : 
2  July.  Her  Majesty's  Judges,  who  heard  the  aigument  at  your 

Lordships'  bar,  concur  in  the  answer  to  be  given  to  the 
two  questions  proposed  by  your  Lordships,  and  I  have  to 
deliver  our  unanimous  opinion. 

The  first  question  submitted  to  us  was  [his  Lordship 
stated  it] 
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We  conceive  that  the  answer  to  this  question  depends         18^- 
wholly  on  the  construction  of  the  Irish  Act  of  Parliament,     Governor 
the  28  Geo,  S,  c.  31.  We  understand  from  part  of  the  able   ^f  ^]^q  3^^,^ 
judgments  of  the  Irish  Judges  in  the  Exchequer  Chamber,    of  Ireland 
that  in  acting  upon  the  statute  in  Ireland  a  practice  has    Trustees  of 
been  prevalent,  though  not  universal,  which  is  at  variance     q^^^J'^es 
with  the  opinion  we  have  formed  upon  its  construction,    in  Ireland. 
We  conceive  that  the  meaning  of  the  Act  is  so  clear  that 
we  ought  not  to  give  any  weight  to  that  practice. 

The  Statute  of  Westminster,  13  Echo.  1,  c.  31,  s.  1, 
which  first  introduced  the  bill  of  exceptions,  was  trans- 
fored  to  Ireland  by  the  operation  of  Poyning's  Act,  in  the 
reign  of  Hem.  7,  and  continued  the  law  of  that  kingdom 
til)  the  28  Geo.  3,  c.  31,  was  enacted  by  the  Irish  Parlia* 
meat  The  Statute  of  Westminster  had  provided  that  if 
ODe  impleaded  before  any  justices  allied  an  exception, 
which  they  will  not  allow,  he  should  write  the  exception! 
and  the  justices  should  seal  it,  and  if  the  record  should  be 
remored,  and  the  exception  not  found  in  the  roll,  the  plain- 
tiff might  show  the  exception  with  the  seal  of  the  judge 
which  he  may  be  commanded  to  appear  to  confess  or 
deny,  and  if  he  could  not  deny  it  the  justices  should  pro- 
ceed to  judgment,  accorduig  to  the  exception,  as  it  ought 
to  be  allowed  or  disallowed. 

The  28  Geo.  3,  c.  31  {Ireland) j  enacted  that  the  judge 
most  sign  the  bill  of  exceptions,  and  the  clerks  of  Nisi 
Prills  incorporate  it  on  the  postea,  and  return  it  therewith 
to  the  Court  in  which  the  action  is  brought,  which  Court 
dttU  have  authority  to  examine  the  same  and  give  judg- 
ment thereon,  and  make  such  order,  either  by  arresting  the 
jvdgmenty  granting  a  vemire  facias  de  novoy  or  otherwise,  as 
shall  be  agreeably  to  justice. 

Thus  two  alterations  were  made :  first,  the  judge  was 
merely  to  sign  instead  of  seal  the  bill  of  exceptions,  and 

vou  V.  E  B 
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1855.  secondly,  the  bill  of  exceptions,  instead  of  being  a  detached 

Governor  document  sent  up  with  the  record,  became  a  part  of  the 

*of  the^^Nx  P^^^^  itself,  and  was  entered  as  such  on  the  plea  roll,  as, 

of  Ireland  regularly,  all  posteas  should  be  before  judgment  is  given; 

Trustees  of    *"^^  ^^^  ^*®  P^^  ^^  ^®  P'®*^  ^^^^  itself,  and  therefore  ex- 
EvANs*       aminable  in  the  Court  in  which  the  action  was  brought 

in  Ireland,    without  the  delay  and  expense  of  a  writ  of  error. 

Then  it  becomes  the  duty  of  the  Court  to  give  judgment 
on  the  whole  record.  If  it  adjudges  the  exception  insuf- 
ficient, it  disallows  such  exception,  and  gives  the  plaintiff 
judgment  to  recover  the  debt  found  due  on  the  verdict 
If  the  Court  thinks  the  exception  sufficient,  it  so  adjudges, 
and  awards  a  venire  de  novo.  If  it  thinks  the  declaration 
bad,  it  arrests  the  judgment.  All  these  proceedings  are  on 
the  record,  and  may  be  revived  when  the  record  is  re- 
moved by  a  writ  of  error  by  either  party. 

But  notwidistanding  tliese  provisions  it  is  competent 
for  the  Court,  as  laid  down  in  the  case  of  Lyons  v.  Fitz- 
gerald (t),  though  the  postea  containing  the  bill  of  excep- 
tions is  entered  upon  the  plea  roll,  to  proceed  to  grant  a 
new  trial  for  matter  not  appearing  in  the  bill  of  excep- 
tions, as  for  wani  of  due  notice  of  trial,  verdict  against  the 
weight  of  evidence,  surprise.  Ice. 

In  such  a  case,  on  making  the  rule,  or  as  it  is  termed  in 
Irelandf  the  conditional  order,  absolute,  a  new  venire^  not  a 
venire  de  novo^  is  issued,  the  postea  is  struck  out  of  the  plea, 
and  the  roll  appears  as  if  no  former  trial  had  taken  place. 
But  if  the  Court  does  adjudicate  on  the  bill  of  exceptions 
the  Court  cannot  strike  it  out,  and  thereby  deprive  the 
parties  of  their  writ  of  error.  The  bill  of  exceptions  must 
remain  on  the  record,  and  be  reviewed*  if  either  party 
choose  to  remove  the  record  into  a  superior  court. 
Some  mistake  appears  to  have  crept  into  the  practice 

(•}  Smith  &  Batty'8  Rep.  405. 
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]m)bably  by  not  sufficiently  bearing  in  mind  the  difference 
between  a  new  venire  and  a  venire  de  novoy  a  difference  so 
clearly  stated  by  Lord  Chief  Justice  Willes^  in  Witham  v. 
Imdu  (j).  They  differ  essentially  :  a  new  venire  is  issued, 
is  in  the  common  form  where  a  new  trial  is  granted  for 
matters  not  on  the  record.  A  venire  de  novo  is  always 
issued  for  matter  on  the  record.  It  is  in  its  language  not 
simply  an  order  to  cause  the  jurors  to  come,  but  to  cause 
them  to  come  anew,  and  for  this  alteration  in  the  form  of 
the  writ  there  must  be  always  a  warrant  on  the  record,  a 
defective  finding  by  the  former  jury,  as  by  not  stating  the 
&ct  with  sufficient  certainty,  or  not  assessing  the  damages 
separately  where  there  is  a  defective  count,  or  finding  a 
wrong  verdict  where  the  judge  has  given  direction,  ap- 
pearing by  the  exceptions  to  be  wrong. 

When  the  statute,  therefore,  says  that  the  Court  may 
order  a  venire  de  novo,  it  does  not  mean  that  the  Court 
nay  order  a  new  venire,  as  on  a  new  trial ;  but  on  the 
jndgmeat  affirming  the  sufficiency  of  the  exceptions,  award 
ivexire  de  novo. 

We  are,  therefore,  unanimously  of  opinion  that  the  Court 
of  Qaeen*8  Bench  in  Ireland  wa&  wrong  in  this  case  in 
ordering  a  venire  de  novo  by  a  mere  rule  or  order,  as  if  it 
vas  a  new  trial,  when  the  judges  there  clearly  meant  to 
decide  on  the  bill  of  exceptions  only,  and  they  ought  not 
to  have  struck  out  ihepostea,  but  entered  a  judgment  on 
the  record,  that  the  exceptions  were  sufficient,  and  con- 
cluded with  an  award  of  a  venire  de  novo ;  and  the  record 
oQght  now  to  be  reformed  by  entering  such  a  judgment  on 
die  record. 

It  will  follow  that  the  plea  roll  should  be  reformed  by 
striking  out  all  the  continuances,  and  also  stiiking.  out  the 
pottea  returned  on  the  new  trial. 

U)  1  Wilfl.  65. 
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1855.  The  persons  representing  the  Bank  of  Ireland  havuig  an 

Governor     undoubted  right  to  support  the  ruling  of  the  Lord  Chief 

*"AP^n^^^  Justice  on  the  former  trial,  in  a  Court  of  Error,  and  an 
of  the  Bank  '  ... 

of  Ireland    undoubted  right  to  bring  that  writ,  and  being  entitled,  if 
Trustees  of   ^^7  succeeded,  to  j  adgment  on  their  verdict,  were  perfectly 

Evans'  right  also  in  not  making  any  defence  on  the  second  trial. 
In  Ireland.  We  have  now  to  consider  the  second  question.  [His 
Lordship  stated  it.]  We  all  think,  in  the  case  supposed, 
that  the  Court  ought  to  have  given  judgment,  that  the 
exception  was  sufficient,  and  awarded  a  venire  de  novo. 
The  summing  up  of  the  Lord  Chief  Justice  is  stated  in  the 
proceedings.  It  was,  that  if  the  jurors  believed  the 
evidence  offered  by  the  Plaintiffs  in  support  of  the 
issues,  the  said  five  documents  purporting  to  be  powers  of 
attorney,  were  all  forgeries ;  and  that,  believing  them  to  be 
so,  they  were  bound  to  find  a  verdict  for  the  Plaintiffs, 
unless  they  should  be  of  opinion  upon  the  evidence  and 
come  to  the  conclusion  that  the  use  made  of  the  common 
seal  of  the  Corporation,  whereby  the  Defendants  were 
imposed  on  and  defi*auded,  was  caused  exclusively  by  the 
neglect  or  default  of  the  Plaintiffs,  and  in  that  case  the 
jury  should  find  a  verdict  for  the  Defendants;  and  his 
Lordship  instructed  and  told  the  jurors  that,  in  considering 
whether  the  use  so  made  of  th^  common  seal  of  the 
Plaintiffs  was  the  exclusive  cause  of  the  imposition  and 
fraud  practised  on  the  Defendants,  they  ought  to  consider 
whether  there  was  any  neglect  or  default  on  the  part  of 
the  Defendants  in  examining  the  said  powers  of  attorney 
or  inquiring  into  their  genuineness,  and  that  if  they  were 
of  opinion  that  there  was  such  neglect  or  defkult,  and  that 
the  same  in  any  degree  contributed  to  the  said  imposition 
and  fraud,  they  ought  to  find  for  the  Plaintifls,  The 
counsel,  on  behalf  of  the  said  Plsdntiffs,  then  and  there 
objected  to  the  said  charge,  and  submitted  that  the  said 
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Chief  Justice  ought  not  so  to  have  charged  the  jurors,  but  1856. 

should,  on  the  contrary,  have  told  them,  and  the  counsel  Governob 

for  the  Plaintife  caUed  on  and  required  his  Lordship  to  ^/the  b'anY 

tell  them,  that  if  they  believed  that  the  said  documents,  of  Ireland 

Mm 

porporting  to  be  powers  of  attorney,  were  forgeries,  the   Xrttotbes  of 

jury  ought  to  find  for  the  Plaintiffs,  notwithstanding  the       Evans* 

evidence  adduced  and  relied  on  in  support  of  the  allega-    in  Ireland. 

ifm  of  such  default  or  neglect  on  the  part  of  the  Plaintiffs ; 

but  his  Lordship  then  and  there  refused  so  to  charge  the 

juy.    And  counsel  on  behalf  of  the  Plaintiffs  then  and 

there  further  called  on  and  required  the  Chief  Justice  to 

inform  and  direct  the  jurors  that  if  they  believed  upon  the 

evidence  that  the  Plaintiffs  did  not  previously  authorise 

and  were  not  privy  to  the  affixing  of  their  common  seal  to 

the  said  alleged^five  powers  of  attorney,  or  any  of  them, 

and  did  not  by  any  subsequent  act  adopt  the  said  powers  of 

attorney,  or  any  of  them,  or  the  transfer  of  the  stock  of 

the  said  Plaintiffs,  made  under  the  authority  or  colour  of 

them,  or  any  of  them,  they  ought  to  find  for  the  Plaintiffs. 

Without  adverting  to  the  former  part  of  the  summing  up, 
upon  which  many  criticisms  have  been  made,  we  think  the 
last  part  cannot  be  supported.  The  Lord  Chief  Justice 
evidently  means  that  though  the  instruments  were  forgeries, 
there  was  evidence  adduced  on  the  part  of  the  Defendants 
of  such  default  or  neglect  on  the  part  of  the  Plaintiffs  as  to 
warrant  a  finding  for  the  Defendants. 

Now,  we  all  concur  in  opinion  that  the  evidence  given, 
which  was  only  of  a  supposed  negligent  custody  of  their 
corporation  seal  by  the  trustees,  in  leaving  it  in  the  hands 
of  Mr.  Grace,  whereby  he  was  enabled  to  commit  the 
forgeries,  is  not  sufficient  evidence  of  that  species  of 
negligence  which  alone  would  warrant  a  jury  in  finding 
that  the  Plaintiffs  were  disentitled  to  insist  on  the  transfer 
being  void.    We  concur  with  Mr.  Justice  Jackson,  and 

E  £  3 
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1855.        Justices  Bally    Cramptony  and    Torrens^  and  the  Chief 

Governor     Justice   Lefroyy  in  thinking  that  the  negligence  which 

*"/  ^^^^^^    would  deprive  the  Plaintiff  of  his  right  to  insist  that  the 
of  the  Bank  *  ,  ®  ... 

of  Ireland     transfer  was  invalid,  must  be  negUgence  in  or  unmediately 

Trustees   f    ^^'^'^^cted  with  the  transfer  itself. 
Evans'  Such  was  the  case  of  Young  v.  Grote  (A),  on  which 

inlRBLAi^.  great  reliance  was  placed  in  the  argument  at  your  Lord- 
ships' Bar.  In  that  case  it  was  held  to  have  been  the 
fault  of  the  drawer  of  the  cheque  that  he  misled  the 
banker,  on  whom  it  was  drawn,  by  want  of  proper  caution 
in  the  mode  of  drawing  the  cheque,  which  admitted  of 
easy  interpolation,  and  consequently,  that  the  drawer, 
having  thus  caused  the  banker  to  pay  the  forged  cheque 
by  his  own  neglect  in  the  mode  of  drawing  the  cheque 
itself,  could  not  complain  of  that  payment 

The  present  case  is  entirely  different.  If  there  was 
negligence  in  the  custody  of  the  seal,  it  was  very  remotely 
connected  with  the  act  of  transfer.  The  transfer  was 
not  the  necessary  or  ordinary  or  likely  result  of  that 
negligence.  It  never  would  have  been,  but  for  the 
occurrence  of  a  very  extraordinary  event,  that  persons 
should  be  found  either  so  dishonest  or  so  careless,  as  to 
testify  on  the  face  of  the  instrument  that  they  had  seen 
the  seal  duly  affixed.  It  is  quite  impossible  that  the 
bankers  could  have  maintained  an  action  for  the  negligence 
of  the  trustees,  and  recovered  the  damages  they  had 
sustained  by  reason  of  their  having  made  the  transfer. 

If  such  n^ligence  could  disentitle  the  Plaintifis,  to 
what  extent  is  it  to  go?  If  a  man  should  lose  his 
cheque-book,  or  neglect  to  lock  the  desk  in  which  it  is 
kept,  and  a  servant  or  stranger  should  take  it  up,  it  is 
impossible  in  our  opinion  to  contend  that  a  banker  paying 
his  forged  cheque  would  be  entitled  to  charge  his  customer 

{k)  4  Ding.  7AZ. 
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with  that  payment  Would  it  be  contended  that  if  he 
kept  his  goods  so  negligently  that  a  servant  took  them  and 
sold  them,  he  must  be  considered  as  having  concurred  in 
the  sale,  and  so  be  disentitled  to  sue  for  their  conversion 
00  a  demand  and  refusal  ?  It  is  clear,  we  think,  that  the 
negligence  in  the  present  case,  if  tliere  be  any,  is  much  too 
remote  to  affect  the  transfer  itself,  and  to  cause  the  trustees 
to  be  parties  to  misleading  the  Bank  in  making  the  transfer 
cm  the  foiged  power  of  attorney. 

Much  reliance  was  placed  in  the  course  of  the  ai^ument 
on  the  case  of  Coles  v.  The  Bank  of  England  (/),  as  an 
aathority  for  the  admission  of  evidence  of  negligence  not 
immediately  connected  with  the  particular  transfer.  The 
case  furnishes  no  such  authority.  On  considering  the 
judgment  of  Lord  Denman,  it  seems  clear  that  the  Court 
adopted  the  argument  of  the  counsel  for  the  Bank,  that  the 
principal  question  was,  whether  it  could  be  made  liable  to 
replace  stock  transferred  by  a  person  professing  to  act  for 
the  proprietor,  after  the  proprietor  has  recognised  the 
transfer  by  receiving  dividends  on  the  reduced  amount. 
Thb  negligent  conduct  of  the  Plaintiff  in  receiving 
diridends  on  the  sum  to  which  the  stock  was  reduced  by 
a  foiged  transfer,  was  treated  by  the  Court  as  evidence  of 
ratification  of  those  transfers,  by  which  the  stock  was 
reduced  to  that  amount,  and  on  that  ground  the  Court 
seems  to  have  proceeded.  Nothing  of  that  kind  occurred 
in  the  present  case.  Whether  that  case  is  altogether 
satisfactory,  is  not  a  matter  to  be  now  considered  by  us. 
It  is  enough  to  say  that  i1  does  not  apply  to  the  case  now 
before  your  Lordships. 

The  Lord  Chancellor : 
My  Lords,  the  first  duty  I  have  to  perform  to  your 
I^>ni8hip6  is  to  express  our  thanks  to  the  learned  Judges 

(0  10  Ad.  &  El.  437. 
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1855.        for  the  very  clear  and  able  opinion  which  they  have  given, 

GovERxoR     and  for  the  speedy  way  in  which  they  have  enabled  us  to 

of  the*Bimt   ^spose  of  this  case.     For  if  your  Lordships  shall  concur 

of  Ireland    in  the  view  which  I  take  of  this  subject,  I  think  it  is  a 

Trustees  of.  OQi&tter  that  admits  of  no  doubt,  and  on  which  I  may  at 

Evans*       Qu^g  move  the  ju<]^ment  that  your   Lordships  have  to 

in  Ireland,    give. 

There  are  two  points  for  decision.  The  first  was  one 
that  in  some  senses  may  be « said  to  be  one  of  form,  but 
which  in  reality  involves  very  material  substance,  namely, 
as  to  the  course  the  Courts  in  Dublin  ought  to  take  with 
respect  to  bills  of  exceptions  since  the  passing  of  the  Act 
of  the  28  Geo.  3. 

If  I  were  to  go  into  the  reasons  which  have  induced  me 
to  come  to  the  conclusion  at  which  I  have  arrived,  1 
should  only  be  wearying  you,  for  I  could  only  refer  to  the 
very  able  opinion  of  the  learned  Judges,  which  has  been 
already  delivered.  I  may,  however,  observe  that  it  is 
almost  impossible  to  conceive  that  the  L^islature  could 
have  meant  to  make  an  alteration  in  the  law  which  should 
be  so  entirely  unilateral  as  to  enable  one  party,  if  the 
judgment  was  against  him,  to  bring  it  to  a  Court  of  Error, 
and  to  exclude  the  other  party  from  that  light  That  alone 
seems  to  me  to  be  almost  conclusive  as  to  the  propriety 
and  correctness  of  the  opinion  which  has  just  been 
delivered. 

What  I  therefore  propose  to  do  upon  this  subject  is 
simply  to  move  your  Lordships,  that  a  direction  should  be 
given  that  the  Court  below  should  amend  the  record  by 
introducing  on  the  Plea  roll  the  postea,  with  the  bill  of 
exceptions ;  and  accompanying  tliat,  a  direction  that  upon 
that  a  judgment  ought  to  have  been  given  for  a  venire  de 
novo,  and  not  for  a  new  trial. 

I  do  not  at  all  question  the  possibility  that  the  Judges 
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of  the  Court  below  might  have  dealt  with  the  case  in  the        1B56. 
way  they  have  done  if  there  had  been  a  motion  for  a  new     Goyernob 
trid  upon  some  collatend  ground,  each  as  a  verdict  against  '^f^^''^^ 
eridencey  or  the  like.      They  might  perhaps  then  hare    of  Ibelahd 
struck  out  the  whole  of  the  postea  and  have  directed  a    Trustees  of 

new  trial.    Bat  upon  a  bill  of  exceptions  brought  accord-       Evans' 

.  11^  i*   1        Cbabities 

mg  to  the  statute,  where  the  exceptions  are  part  of  the   ^^  Ibblahd. 

posUOj  or  are  incorporated  into  the  poitea^  the  .Court  was 
booixi  to  give  judgment,  and  if  the  Judges  thought  that, 
apon  those  exceptions  there  ought  to  be  a  new  trial,  what 
they  ought  to  have  done  was,  to  award  a  vemre  de  novOf  but 
not  to  strike  out  the  posiea  and  simply  to  direct  a  new  trial. 
The  direction  of  your  Lordships  therefore  to  the  Court  will 
be  to  amend  the  record  in  that  way,  and  then,  the  excep- 
tions being  on  the  record,  we  have  to  consider  what  judg- 
iDent  ought  to  have  been  given  upon  them. 

For  the  reasons  which  have  been  so  clearly  stated  on 
the  part  of  all  the  learned  Judges,  my  opinion  is,  and  I  shall 
moTe  your  Lordships  accordingly  to  act  upon  it,  that  it  is 
dear  that  there  ought  to  have  been  a  venire  de  nwoj  because 
the  direction  of  the  very  learned  Judge  who  tried  the  case 
was  clearly  not  warranted  by  law.  The  direction  was, 
that  if  the  transfer  was  caused  by  such  negligence  on  the 
part  of  the  trustees  as  that  of  which  evidence  has  been 
gi^en,  then  that  the  Bank  was  absolved.  \ 

I  apprehend  that  there  is  no  such  principle  of  law.  I 
think  it  has  been  fairly  put,  that  there  must  be  either 
something  that  amounts  to  an  estoppel,  or  something 
that  amounts  to  a  ratification,  in  order  to  make  the 
negligence  a  good  answer.  Now  the  case  of  Young  v. 
^^e  went  upon  that  ground  (whether  correctly  arrived 
^  in  point  of  fact  is  immaterial),  that  the  Plaintiff  there 
^^  estopped  from  sayii^  that  he  did  not  sign  the  cheque 
far  350  /. ;  and  if  the  circumstances  are  such,  whether 
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arising  from  negligence,  or  from  any  other  cause,  that  as 
between  the  customer  and  his  banker,  the  customer  is 
estopped  from  saying  that  he  did  not  sign  the  cheque  for  a 
particular  amount,  that,  as  between  them,  is  just  the  same 
as  if  he  had  signed  it.  Therefore  taking  that  view  of  the 
facts,  the  case  may  be  well  sustained,  and  iqipears  to  have 
been  well  decided. 

The  other  doctrine,  that  of  ratification,  is  well  illustrated 
by  the  case  of  CoUs  and  the  Bank  of  JEngland.  There  the 
Court  of  Queen's  Bench  considered  that  the  conduct  of 
the  owner  of  tlie  stock  in  subsequently  signing  fit>m  time 
to  time  receipts  for  reduced  sums,  when  the  sums  had 
been  reduced  by  previous  forgery,  was  in  truth  a  ratifi- 
cation of  what  had  previously  taken  place.  Whether  I 
should  have  arrived  upon  the  question  of  fact  at  the  same 
conclusion,  is  a  matter  upon  which  I  do  not  feel  myself 
called  upon  to  speculate.  That  certainly  seems  to  me  to 
be  rather  a  strong  result.  But  coming  to  that  result,  the 
consequence  naturally  and  necessarily  followed,  whether 
foigery  or  no  forgery,  that  if  the  party  injured  by  the 
forgery  chooses  subsequently  to  ratify  what  has  beendone, 
then  as  between  him  or  her  and  the  person  who  acts  upon 
it,  the  ratification  would  be  just  as  good  as  if  it  had  been 
the  previous  act  of  the  party. 

Upon  these  grounds,  I  conceive  that  the  judgment 
which  the  Court  of  Queen's  Bench  in  Ireland  ought  to 
have  given,  and  which  oi^ht  now  to  be  given,  when  the 
exceptions  are  properly  on  the  record,  is,  that  there  should 
be  a  venire  de  novo,  and  I  shall  move  your  Lordships 
accordingly. 


Lord  Brougham  : 
My  Lords,  I  take  exactly  the  same  view  of  this  case 
as  my  noble  and  learned  Friend,  and  the  learned  Judges, 
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to  whose  assistance  we  are  so  much  indebted,  and  to  whom 
we  are  indebted  also  for  the  speedy  way  in  which  they 
hare  enabled  us  to  dispose  of  this  case. 

I  confess  it  was  a  result  that  I  expected  from  a  very 
early  period  of  this  argument.  I  had  little  or  no  doubt 
in  my  own  mind  of  the  conclusion  at  which  the  learned 
Judges  would  arrive ;  but  it  is  very  satis&ctory  to  have 
heard  diat  conclusion  stated  so  ably  and  so  clearly,  and 
upon  both  points ;  upon  the  point  of  practice,  if  I  may  so 
tenn  it,  though  it  goes  in  its  importance  a  little  beyond 
mere  practice,  as  well  as  upon  the  merits  of  the  case. 

My  Lords,  I  have  no  doubt  that  the  error  in  the  Court 
below  may  be  traced  to  confounding  a  new  venire  with  a 
temre  de  novo ;  but  be  that  as  it  may,  it  is  perfectly  clear 
that  the  learned  Judges  have  given  so  clear  and  authori- 
tadre  an  exposition  upon  this  matter  as  will  prevent  for 
the  future  any  deviation  from  the  correct  course. 

With  respect  to  this  case  itself,  I  really  entertain  no 
doubt  Upon  the  two  cases  that  have  been  referred  to  by 
the  learned  Judges,  and  by  my  noble  and  learned  Friend, 
of  Tovng  V.  Grote,  and  the  other  somewhat  doubtfrd  case 
of  Coles  V.  Bank  of  England,  I  say  no  more,  except  that 
I  agree  in  what  the  learned  Judges  have  said  upon  them, 
and  also  in  the  doubt  insinuated  rather  than  expressed  by 
the  learned  Judges,  and  more  plainly  intimated  by  my 
noble  and  learned  Friend,  as  to  how  the  latter  case  might 
have  been  determined  if  it  had  not  been  disposed  of  in  the 
way  in  which  it  was. 


1856. 

Governor 

and  CoMFANT 

of  the  Bank 

of  Ireland 

V. 

Trustees  of 

Evans' 

Charities 

in  Ireland. 


Judgment  affirmed,  with  a  direction. 


Lords'  Journals,  3  July  185&. 


416 


CAS£S  IN  THE  HOUSE  OF  LORDS. 


1855. 


The  Cabron  Iron  Company  Propristors,  Appettants. 
James  Maclaren,  Hbnrt  Dawson,  £.  H/ 


March 
20,22,23.26.        _  _ 

July  11.  TiBBATS  StAINTON 


Hr.„^. 


Jurisdiction. 

ForeignOourt, 

Equity, 

Agent, 

Domicile. 

Notice, 


If  the  circnmstanoes  of  a  ease  art  such  as  would  make  it  the  dutj 
of  one  court  in  this  country  to  restrain  a  party  from  institutiog 
proceedings  in  another  court  here,  they  will  also  warrant  it  .in 
impoung  on  him  a  similar  restraint  with  regard  to  proceedings  in 
a  foreign  court. 

The  fact  of  a  foreigner  having  property  in  this  country,  enables  the 
Court  here  to  make  effectual  an  injunction  issued  to  him ;  but, 
especially  in  the  case  of  a  foreigner  who  seeks  no  asaistance  from 
the  courts  here,  the  issuing  of  such  injunction  ought  clearly  to  be 
8ho¥m  to  be  required  as  conducire  to  justice. 

Per  Lord  St,  Leonards.  A  company  may  have  two  domiciles,  snd 
places  of  business  may  for  the  purpose  of  founding  jurisdiction  be 
treated  as  places  of  domicile,  and  senrice  there  is  sufficient 

Where  there  is  a  pliun  equity  in  fetrour  of  an  injunction,  and  the 
representatires  of  the  real  and  personal  property,  who  seek  it,  sie  in 
this  country,  the  Court  will  grant  it,  and  restrain  proceedings  in 
the  courts  of  a  foreign  country.  In  such  a  case  the  Court  will 
decide  upon  a  consideration  of  all  the  circumstances,  and  require 
parties  here  to  take  or  omit  such  steps  in  a  foreign  comi  as  the 
ends  of  justice  may  require.  The  particular  proTisions  of  the 
foreign  law  applicable  to  a  transaction,  proceedings  as  to  wldch  in 
a  foreign  court  are  thus  restrained,  must  not  be  disregarded. 

A  Company  was  chartered  in  Scotland  for  the  mannfiactore  of  iron. 
Its  manufactory  and  chief  office  of  management  were  there ;  it 
had  agents  for  the  sale  of  the  goods  in  different  parts  of  Scotland 
and  England^  and  it  possessed  real  estate  in  both  countries.  A. 
a  large  shareholder  in  the  Company,  and  possessed  of  zeal  and 
personal  property  in  England  and  Scotland,  was  the  Company's 
agent  for  the  sale  of  goods  in  London  and  was  domiciled  here. 
When  he  died,  he  made  a  Will  in  the  English  form,  and  appointed  as 
his  executors  persons  who  were  reddent  in  both  countries ;  his  heir 
was  one  of  these  persons,  and  was  also  the  person  who  succeeded 
him  in  the  London  agency  for  the  Company.  Probate  of  the  Will 
was  taken  out  in  England,  and  such  of  the  executors  as  thought 
fit  to  apply  to  the  Scotch  Court  were  according  to  the  SootA  law 
confirmed  in  the  execution  of  the  Will.  An  administration  suit 
was  instituted  in  the  Court  of  Chancery,  and  the  usual  order  for  a 
general  account  of  the  debts  and  assets  made.    After  the  date  of 
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ihk  ordtf  the  Iron  Compat^  took  proceediBgs  in  the  ScoUh  Courts         1855. 
■gainst  the  real  and  personal  estate  of  the  testator  in  Scotland,  rpj^ 

Notice  of  an  injunction  at  the  suit  of  the  executors^  was  served  Carbon  Ibon 
en  the  Company's  agent  in  London^  and  on  the  Company's  manager      Company 
ia  Seoikmd ;  the  Company  did  not  appear,  and  the  injunction  was 
inoed.    The  Company  then  moved  to  diasolye  the  injnction.    No 
order  was  made. 

Held,  (Lord  SH,  Leonards  distenHente)  that  the  injunction  could  not 
benaintatned : 

Qo.  Whether  Benrice  of  notice  of  injunction  on  an  agent,  when  the 
piiDcipal  is  out  of  the  jurisdiction,  can  be  good  service,  especially 
when  that  agent  is  meiely  an  agent  for  the  sale  of  the  goods  of  the 
piineipal? 

StfTioe  of  notice  on  one  member  of  a  Corporation  is  sufficient. 


Teis  was  aa  Appeal  against  an  order  of  the  Master  of  the 
Botti^  made  in  a  suit  in  which  Maclaren  and  Dawson,  as 
aecators  and  trustees  under  the  Will  of  Henry  Stainton, 
deceased,  were  the  Plaintiffs,  and  jET.  Tibbats  Stainton, 
another  of  the  trastees  and  executors,  and  also  the  heir-at- 
law  of  the  Testator,  and  other  persons  interested  in  his 
residuary  real  and  personal  estate,  were  the  Defendants. 
The  suit  was  instituted  in  March  1852,  for  the  purpose  of 
canying  the  trusts  of  the  Will  into  execution ;  and  the 
Affdlanta  were  not  originally  parties  thereto.  The  Tes- 
tator died  possessed  of  considerable  real  and  personal 
property  in  both  England  and  Scotland. 

The  BiU  set  forth,  among  other  things,  that  the  Tes- 
tator had  been  in  his  lifetime  the  London  manager  for  the 
Appellants,  and,  as  such,  was  in  the  habit  of  receiving 
moneys  and  making  payments  on  their  behalf;  and  that 
■k>rtl7  after  his  death  the  Appellants  advanced  a  claim 
against  his  estate,  in  respect  of  assets  of  theirs  alleged  to 
iave  been  in  his  hands  at  the  time  of  his  death ;  and  the 
Bin  charged  that  the  Plaintiffs  in  the  suit  had  no  means  of 
ttcertaining  the  truth  of  the  allegation,  and  were  willing  to 
act  in  the  matters  of  the  Will  as  the  Court  of  Chancery 
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might  direct;  and  it  prayed  for  directions,  and  an  account, 
and,  if  necessary,  the  appointment  of  a  receiver. 

In  May  1852  the  Master  of  the  Rolls  made  a  decree  by 
which,  among  other  things,  it  was  ordered  that  the  Master 
should  take  an  account  of  the  personal  estate  of  the  Tes- 
tator, which  had  come  to  the  hands  of  the  executors,  and 
should  inquire  what  part,  if  any,  was  still  outstanding  and 
undisposed  of,  and  under  what  circumstances,  and  by 
whom,  the  same  ought  to  be  got  in ;  and  that  the  part  not 
specifically  bequeathed  should  be  applied  in  payment  of 
debts,  &c.;  and  the  Master  was  directed  to  inquire  as  to 
the  real  estate  of  the  Testator,  and  who  bad  been  in  tlie 
receipt  of  the  rents  and  profits  since  his  death ;  and  fiirther 
directions  were  reserved,  and  any  of  the  parties  were  to  be 
at  liberty  to  apply  to  the  Court  as  there  should  be  occa- 
sion. 

On  the  12th  July  1862,  the  three  executors  were,  accord- 
ing to  the  forms  of  the  Scotch  law,  confirmed  by  the  com« 
missary  in  Edinburgh  as  executors  of  the  Testator  in  Scot- 
land.  By  this  proceeding  they  were  invested,  in  Scotland, 
with  rights  and  powers  similar  to  those  enjoyed  in  England 
by  an  executor^  after  grant  of  probate.  Joseph  Dawson^ 
Thomas  Dawson^  and  William  Dawson^  nephews  of  the 
Testator,  the  second  and  third  of  whom  were  resident  in 
Scotland^  were  also  named  in  the  Will  as  executors ;  but 
they  had  not  accepted  the  trusts  of  the  Will,  or  proved 
the  same  in  Scotland^  but  possessed  by  the  Scotch  law  the 
right,  at  any  time,  to  come  in  and  do  so. 

The  Appellants  had  been  incorporated  in  1773,  by  a 
Royal  Charter,  under  the  union  seal  of  Scotland;  their 
works  were  carried  on  at  Carron,  near  Fa/kirh,  in  Stirling- 
shire^  where  the  manager,  who  was  stated  in  the  affidavits 
on  the  part  of  the  company  to  be  the  ^'sole  manager/' 
resided,  where  the  office  of  the  company  was  situated,  and 
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the  books  were  kept ;  they  had  agents  for  the  sale  of  their 
manufactured  goods  at  various  places  in  Scotland,  and  at 
London  and  Liverpool;  they  had  not  any  works  situated  in 
England^  but  they  rented  places  for  the  business  of  these 
agencies  in  England^  and  tliey  had  also  real  estate  in 
London,  Liverpool,  and  Cumberland.  The  Testator  had 
been  their  agent  in  London,  and  on  his  death  the  manager 
examined  his  accounts^  and  claimed^  as  due  to  the  Appel* 
laatSy  a  debt,  the  principal  and  interest  of  which  amounted 
to  108,000  /.  The  Testator,  in  addition  to  his  other  pro- 
perty, was,  at  the  time  of  his  death,  possessed  of  shares  in 
the  Carron  Company,  to  the  amount  of  above  80,000  /. 

Some  correspondence  took  place  between  the  solicitors 
for  the  Appellants  and  for  the  Respondents,  as  to  the  mode 
of  settling  the  claim  of  the  Appellants  against  the  Testa- 
tor's estate.  They  could  not  agree  on  this  matter,  and, 
fioallj,  in  October  1852,  the  Appellants  commenced  an 
action  in  the  Court  of  Session  against  the  Respondents,  as 
executors,  to  recover  the  sum  of  69,617/.  Is.  6d.,  for 
principal,  and  the  sum  of  38,873  /.  17  J.  10  d.,  for  interest 
thereon,  due  from  the  Testator.  Letters  of  inhibition  (a) 
and  arrestment  (6),  signeted  3d  November  1852,  were,  at 

(«)  Inhibition  is  a  process  against  real  or  heritable  estate.  *'  Inhi- 
^n"  afiected  the  Testator's  real  (called  heritable)  estate  in 
ScBtkmifUid  prevented  any  one  from  purchasing  it  from  the  Trustees, 
except  subject  to  the  claim  of  the  Appellants.  If  the  Appellants 
established  their  claim  and  obtained  a  decree  they  would  be  entitled 
tli<n(m,ander  ''a  process  of  adjadication/'  to  take  possession  of  the 
^tsble  estate  of  the  Testator,  and  make  it  available  for  the  payment 
of  the  debt,  subject,  however,  to  the  right  of  any  other  creditor,  who 
Bifht,  within  a  year  and  a  day,  also  obtain  "  adjudication,"  and  so 
eoae  m  and  participate  in  the  produce  of  such  real  estate. 

(i)  ArKstment  is  a  process  against  personal  estate.  By  letters  of 
"estmenty  the  Appellants  became  entitled  to  arrest,  or  attach  the 
penonal  property  of  the  Testator  in  Scotland  as  security  for  payment 
of  their  claim  in  the  action,  whenever  that  claim  should  be  estab- 
'^'hed  by  a  decree  ;  a  process  of  "  Forthcoming ''  would  then  issue. 
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1855.        the  instance  of  the  Appellants,  issued  i^ainst  the  Respon- 
The         dentSy  as  executors  and  trustees ;  these  letters  of  inhibitioii 

Carron  Ibok  ^gfe  executed  on  the  4th  November,  and  the  letterg,  and 
Company 

V.  the  execution  thereof,  were  registered  on  the  6th  Novem- 

BMothm.  *^*  ^"  ^^  ^^^  November  a  notice  was  served  by  the 
Respondents  on  William  Dawson^  the  manager  of  the 
Appellants,  at  their  works  in  Falkirk,  to  the  effect  that,  on 
the  15th  November,  application  would  be  made  to  the 
Master  of  the  Rolls,  for  an  injunction  to  restrain  the  Ap- 
pellants from  further  proceeding  in  Scotland  in  their  suit 
On  the  same  day  a  similar  notice  was  served  on  J7.  Tibbats 
Stainton,  one  of  the  executors  and  Respondents,  the  then 
agent  of  the  Appellants,  in  London  (c),  such  notice  being 
delivered  to  him  at  the  warehouse  of  the  Appellants,  in 
Tkames  Street,  The  Appellants  did  not  appear  in  the 
Court  of  Chancery,  and  the  injunction  issued,  but  leave  was 
granted  to  the  company  to  move  to  dissolve  it  on  short 

and  the  personal  property  would  be  applied  in  payment.  A  multiple- 
poinding  might  be  raised  on  the  aireetment,  if  there  were  different 
chumants  on  the  fund ;  and  then  all  claimants  would  be  cited. 

(e)  In  order  to  show  the  insufficiency  of  this  service,  Mr.  Brodie, 
the  Appellant's  law  agent,  filed  an  affidavit  in  which  he  denied  that 
H.  T,  Sknnton  was  their  ^manager,"  and  alleged  that  the  Baid 
SiainUm  had  '*  no  power  to  represent  the  Company  or  to  do  any  act 
on  its  behalf,  except  to  sell  the  mann&ctnied  goods  of  the  Company 
for  the  time  being  entrusted  to  him,  for  sale,"  and  as  proof  of  that 
fact,  the  affidavit  set  oat  the  letter  written  by  StMtUan,  on  the  16th 
of  Nmtemher  1862,  accompanying  the  injunction  which  had  been 
served  on  him,  as  the  agent  of  the  Company.  In  that  letter,  Stiuricm 
said,  ^I  stated  to  the  party  bringing  Uie  docoment,  that  I  bad 
nothing  whatever  to  do  with  the  a£Bain  of  the  Carron  Company  in 
SeoUcmd,  where  the  whole  of  the  business  is  conducted,  and  is 
regukted  and  directed,  and  solely  carried  on  by  the  mani^^er  at 
Carrcn,  under  the  control  of  the  general  Courts  of  Pkoprieton 
meeting  there,  and  that  my  duty  was  merely  the  disposal  of  the 
goods  sent  to  me  for  sale."  The  writer,  however,  added,  **  I  made  this 
statement  in  accordance  with  the  suggestion  contained  in  your  letter 
of  the  13th  instant." 
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notice.    The  Appellants  moved  accordingly,  and  affidavits         1855. 
setting  forth  the  facts,  and  stating  what  was  the  law  of        The 
SeotloMd,  were  put  in,  and  the  cause  was  heard  before  His  ^  co!^ANr'' 
Honor,  who,  on  the  6th  of  December  1852  (d)i  refused  to 
dissolve  the  injunction,  but  reserved  liberty  to  apply,  so 
that  he  might,  if  necessary,  allow  proceedii^  in  Scotland, 
to  prevent  the  assets  there  from  being  swept  away  by 
creditors  not  within  his  jurisdiction.    The  costs  of  both 
parties  to  be  costs  in  the  cause. 

The  Lord  Advocate  (Mr.  Mtmcreiff),  and  Mr.  Holt 
(Mr.  Cotton  was  with  them),  for  the  Appellants. 
<  The  Appellants  were  not  within  the  jurisdiction,  nor 
sobject  to  it,  so  as  to  make  it  possible  duly  to  serve  them 
with  notice  of  an  injunction  in  the  administration  suit. 
Secondly,  if  they  were  within  the  jurisdiction,  still  there 
WHS,  in  fact,  no  regular  service  of  notice  of  motion ;  and 
thirdly,  if  it  should  be  held  that  they  were  regularly  before 
the  Court,  there  was  no  power  in  the  Court  of  Chancery  to 
prevent  them  from  proceeding  in  their  suit  in  Scotland, 

As  to  the  first  point,  the  affidavits  here  show  that  this 
company  is  a  Scotch  corporation,  with  its  factory  situated 
in  Scotland,  and  with  an  agent  or  manager  there ;  that  the 
office  of  the  company  and  the  books  are  there,  and  that 
the  manlier  who  resides  at  Carron  is  the  sole  manager  of 
the  company.  The  Appellants  are  not  therefore  in  any  way 
within  the  jurisdiction  of  the  Court  of  Chancery,  either  by 
themselves  or  by  Stainton,  as  their  agent;  for  Stainton  is 
only  a  salaried  agent  to  sell  the  goods  of  the  Appellants, 
and  as  such  cannot  bind  them  by  receiving  notice  of  a 
motion  on  which  an  attachment  may  issue  against  them  in 
a  cause  to  which  they  are  not  parties.  Shaw  v.  Lindsay  (e) 
is  no  longer  to  be  considered  an  authority  for  making  an 


{i)  16  Beav.  279.  289. 

VOL.  V. 


(e)  18  Yes.  496. 
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1856.        attachment,  with  proclamatioiis  on  service  of  subpoena  in 
The         Scotland,  both  the  caBes  cited  there,  and  on  which  the 

^^MPAMY*^  decision  proceeded,  being  found  to  be  wrongly  stated (/). 
V.  Johnson  v.  Nagle  {g\  and  the  cases  there  cited,  in  notes, 

and  others,  ©specially  that  of  Meredith  v.  WiUett,  are  the  other  way. 
Though  the  case  of  M*Master  v.  Lomax  {h),  which  raised 
a  doubt  whether  the  2  &  3  Will.  4,  c  33,  extended  to 
Scotland,  may  now  be  considered  as  overruled  by  that  of 
Cameron  v.  Cameron  (t),  still  it  is  clear  that  there  must  be  a 
real  and  not  an  impUed  service  to  render  that  and  the  sub- 
sequent Act,  4  &  5  Will.  4,  c.  82,  effectual.  It  is  said  that 
the  service  here  was  made  in  virtue  of  one  of  the  General 
Orders  of  May  1845,  No.  33  (j)  ;  but  that  order  relates 
to  the  service  of  a  subpoena,  not  of  a  notice  of  motion. 
So  that  even  if  the  Court  of  Chancery  has  power  to  make 
orders  affecting  persons  in  Scotland,  the  order  now  made 
is  not  one  of  the  kind  within  its  powers,  Lorton  v.  Kiiy- 
ston  (A),  where,  upon  that  ground.  Lord  Cottenham  refused 
to  make  an  order  for  the  service  of  a  copy  of  the  bill 
under  the  terms  of  the  2dd  Order,  of  the  26th  of  Augutt 
1841,  upon  a  defendant  in  Ireland. 

Again,  the  proceeding  is  defective,  for  there  was  no 
agent  to  receive  service,  and  consequently  there  was  no 
good  service.  The  corporation  could  have  no  residence 
here,  and  there  ¥ras  no  agent  here  to  represent  it  for  this 
purpose.  The  corporation  was  Scotch,  and  could  not  have 
an  English  domicile.    The   service  therefore   was  bad, 

(/)  lnthe2dEd.of  Yes.  Jan.  was  originally  decided  ;  see^Sbott 

Reports,  Vol.  18,   p.  486,  the  v.  HiMigh  (4  Bro.  Ch.  Cos.  213, 

Order  previously  granted  is  said  6th  Ed.) 
to  have  been  finally  refused,  as         (^)  1  MolL  240. 
SeaU  ▼.  Hwgh  (4  Bro.  Ch.  Cas.         (A)  2  Myl.  &  K.  32. 
213)  and  Bourk^  v.  Lord  Mo/g-         (t)  Id.  289. 
dmald  (2  Dick  687),  are  mis-         (J)  Tonlmin's    Statutes   and 

reported.    They  were  the  autho-  Orders  in  Chancery,  p.  127. 
rities  on  which  S^aw  v.  Lindsay         {k)  2  Mac.  &  G.  139. 
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DaoidMon  y.  Hne  Marchioness  of  Hastings  (l),  where  the 
service  was  held  good  solely  on  the  ground  that  there  was 
aa  English  residence.     Here  there  was  none. 

[Lord  Si,  Leonards. — Your  argument  would  go  to  show 
that  though  the  Appellants  had  houses  of  business  in 
France,  they  could  not  be  sued  there.] 

That  would  depend  on  the  law  of  France.  The  term 
^residence"  is  wholly  inapplicable  to  a  corporation;  and 
here  the  affidavit  of  Mr.  Brodie  shows  that  the  agents  in 
England  were  agents  for  sale  of  goods,  and  for  nothing 
ebe.  On  a  mere  question  whether  goods  were  sold  in 
Frngland  by  an  agent  here,  service  on  him  who  was  the 
company's  agent  for  the  sale  of  goods,  might  perhaps 
he  sufficient,  but  not  for  any  other  purpose.  The  case  of 
WM  V.  jSiiIdioii^(iii)  shows  dearly  that  in  order  to  bind 
the  principal,  the  agent  must  be  an  agent  for  the  par- 
ticular pwpose.  In  that  case,  Hobhouse  v.  Courtney  (n), 
whidi  had  laid  down  that  rule,  was  referred  to,  and  Viee- 
Chancellor  Wigram  said  he  should  certainly  not  carry  the 
rale  there  stated  any  further. 

It  cannot  here  be  said  that  service  on  H.  Tibbats 
StmnioM  can  be  good  service  on  the  company,  on  account 
of  his  beii^  a  shareholder  of  the  company,  for  he  himself 
has  never  held  shares  in  it;  and  assuming  the  deceased 
Henry  Stainion  to  have  been  a  partner  and  an  agent,  the 
present  Respondent  does  not  fill  either  of  these  characters, 
being  only  the  executor  of  his  fiither.  At  all  events,  it  is 
a  settled  rule  of  practice  that  such  a  service  as  this,  even 
upon  an  agent,  could  only  be  made  upon  leave  granted 
by  the  court,  Whitmore  v.  Ryan  (o) ;  and  no  leave  was 
obtained  here.    The  service  was  not  therefore   in  any 

respect  a  regular  service.     The  Appellants  did  not  appear 
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1855.        upon  this  irregular  service,  and  the  Master  of  the  Rolls 
The         made  an  order  which  shows  that  he  himself  doubted  about 

^oiiPAiir^*  the  jurisdiction ;  he  did  that  which  is  only  done  in  ex-parte 
V*  causes ;  he  gave  to  the  Appellants  liberty  to  move  on  short 

and  others,    notice,  to  dissolve  the  injunction. 

The  order  was  wrong  upon  the  merits.  It  may  be 
assumed  for  the  purpose  of  the  argument,  though  it  is  not 
in  fact  admitted,  that  the  corporation  here  was  within  the 
jurisdiction,  and  further,  in  the  same  way,  it  may  be 
admitted  that  in  an  administration  suit  a  Court  of  Equity 
will,  under  particular  circumstances,  restrain  a  party  from 
instituting  a  suit  in  Scotland  against  the  testator's  estate. 
But  to  authorise  the  exercise  of  such  a  jurisdiction  some 
substantial  and  independent  equity  must  be  established, 
such  as  that  the  objects  of  the  two  suits  are  the  same. 
Harrison  v.  Gumey  (p).  In  Bmkby  v.  Munday  (q),  the 
injunction  was  granted  solely  because  such  an  equity 
was  established;  there  is  none  here.  Ii\  JBeckford  t. 
Kemhle  (r),  a  foreclosure  suit  had  been  instituted  in 
Jamaica  after  a  decree  here  for  redemption,  and  all  the 
parties  were  resident  here;  the  Viee-ChanceUor  thought 
that  those  circumstances  showed  a  clear  equity,  which 
warranted  the  issuing  of  the  injunction.  And  Beauehamp 
V.  Lord  Huntley  (s),  was  a  case  where  the  objects  of  the 
two  suits  being  alike,  the  injunction  was  granted,  but  only 
granted  upon  terms. 

[Lord  St.  Leonards. — The  institution  of  that  suit  was 
necessary  in  Ireland  for  the  purpose  of  there  giving  effect 
to  the  order  for  the  Receiver.  So  fiur  it  was  right ;  but  to 
have  allowed  it  to  go  on  so  that  the  same  claim  would  be 
pursued  in  both  countries  at  the  same  time,  would  have  been 
wrong.] 

(p)  2  J.  &  W.  563.  (r)  1  Sim.  &  S.  7. 

{q)  6  Madd.  297.  (s)  Jac.  64S. 
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In  PortarlingUm  v.  Soulhy  (Jt)  the  iDJunction  was 
granted)  bat  it  ivas  on,  this  express  ground  (u):  ''the 
jurisdiction  is  grounded  not  upon  any  pretension  to  the 
exercise  of  judicial  and  administratiye  rights  abroad^  but 
on  the  circumstance  of  the  person  of  the  party  on  whom  the 
order  is  made  being  within  the  power  of  the  court,"  and, 
of  conree,  abo  of  an  equity  arising  against  him.  These 
circumstances  do  not  exist  here.  In  Graham  v.  Meixwell  (v) 
the  party  proceeded  in  Scotland  after  a  decree  in  an  ad- 
ministration suit  under  which  he  had  claimed  here  ;  and 
that,  like  the  others,  afforded  a  strong  ground  for  the 
exercise  of  the  jurisdiction. 

The  history  of  these  injunctions,  in  cases  where  all  the 
proceedings  are  in  this  country,  is  adverse  to  the  course 
DOW  adopted.  In  Lord  Hardwicke's  time,  it  was  thought 
that  a  decree  quod  computet  was  not  suflScient  to  found  the 
jurisdiction,  Martin  y.  Martin  (to),  which  followed  the 
Bank  of  England  v.  Murice  (x)«  Lord  Thurlmo  thought 
otherwise,  because  the  Court  had  possession  of  the  assests, 
and  that  such  a  decree  was  for  the  benefit  of  all  the  cre- 
ditors; and  Lord  Rodyn^  extending  the  application  of 
the  jurisdiction,  allowed  the  injunction  to  be  obtained 
on  motion,  which,  as  Lord  Eldon  stated  in  Paxton  ▼. 
Douglas  (y),  was  done  only  as  a  matter  of  convenience. 
In  this  case,  the  reasons  which  alone  justify  such  a  course 
do  not  exist.  There  is  no  equity  calling  for  the  inter- 
ierence  of  the  Court  It  has  not  got  possession  of  the 
assets,  and  it  cannot  touch  the  real  estate,  which  is  admit- 
ted to  be  beyond  the  jurisdiction.  The  proceeding  in 
Scotland  has  been  in  rem ;  for  diligence  was  used  against 
the  real  estate,  and  proceedings  by  way  of  arrestment 
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were  taken  against  the  personal  estate.    After  that,  ndther 
the  trustees  nor  the  heir  could  deal  with  the  estate. 

[Lord  SL  Leonards. — Do  you  suppose,  then,  that  you 
might  use  this  diligence  for  your  own  advantage,  exdusiye 
of  the  other  creditors?] 

The  Appellants  have  no  such  exclusive  object.  They 
are  entitled  to  pursue  in  Scotland  such  remedy  as  the  law 
there  gives  them,  without  being  deprived  of  any  which  the 
law  of  this  country  may  give  them  here ;  if  otherwise^  the 
debtor  might  utterly  defeat  their  claim. 

[Lord  Sl  Leonards. — According  to  that  reasoning,  if 
there  is  real  estate  in  both  countries  there  must  be  two 
suits.] 

That  is  so,  Presion  v.  Melville  (z).  The  principle  that 
no  person  can  have  any  remedy  by  the  laws  of  one  country 
against  the  property  of  a  debtor  in  another  country  except 
ex  comitate,  and  according  to  the  special  laws  of  the  latter 
country,  is  clearly  laid  down  and  enforced  by  Starjf  in  the 
'f  Conflict  of  Laws  "  (a).  There  is  no  power  here  to  en- 
force the  decree  of  the  Court  of  Equity.  Even  if  the 
heir  was  before  the  court,  there  would  be  no  power  to  com- 
pel  him  to  make  a  conveyance  that  would  be  effectual  in 
Scotland.  All  that  can  be  done  is,  to  inquire  what  real 
estate  the  testator  possessed,  and  who,  by  the  law  of 
Scotland,  was  heir  to  it  Even  in  the  case  of  two  admi- 
nistration suits  in  Chancery,  when  there  is  a  decree  in  one 
of  them,  the  other  cannot  be  stopped  unless  the  objects  of 
both  are  identical.  The  duty  of  the  administrator  here  is 
not  to  administer  an  estate  abroad,  Preston  v.  Mehille : 
he  has  no  such  power. 

[Lord  St.  Leonards. — There  the  representatives  were  two 
different  classes  of  persons;  here  they  are  the  same. 
They  can  therefore  collect  the  whole  estate,  and  Preston 

(s)  8  Clark  &  F.  1.  (a)  Sec.  61Z  ctseq.ZdEd. 
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V.  MthiUe  shows  that  the  personal  estate  of  a  person 
dying  in  England  must  be  distributed  according  to  the  law 
of  EMglandJ] 

The  executors  being  the  same  or  different,  cannot  make 
a  difierence  in  the  principle  which  is  applicable  to  the  case. 
The  locality  of  the  fund  alone  determines  the  way  in 
which  the  debts  upon  it  are  to  be  paid,  and  the  adminis- 
trator must  act  according  to  the  law  of  the  country  in 
which  administration  has  been  granted.  In  Kennedy 
f .  CassUig  (b),  under  circumstances  such  as  exist  her^,  an 
injunction  was  dissolved.  In  Jones  v.  Oeddes  (c)  an  in- 
junction granted  on  a  suggestion  of  fraud  to  restrain  a 
party  resident  in  England  from  prosecuting  a  suit  in  Scot' 
bmd  against  lands  in  that  country,  was  dissolved  on  the 
ground  that  the  question  might  be  more  conveniently  liti- 
gated there.  In  Cook  v.  Gregson  (d),  a  person  died 
domiciled  in  Ireland,  leaving  property  there  and  in  Eng- 
landy  and  the  same  executors  in  both  countries.  An  Irish 
judgment  was  held  to  have  priority,  over  English  simple 
cDotiact  debts,  against  Irish  property  remitted  to  Eng- 
Imid  by  the  executors,  and  being  here  administered.  The 
same  principle  would  no  doubt  be  adopted  by  the  court 
in  Scotland,  and  no  unjust  preference  would  be  given 
to  Scotch  creditors.  The  law  of  Scotland  must  prevail  in 
this  case.  This  is  a  Scotch  company ;  the  testator  was  its 
agent,  and  it  was  his  duty  to  account  with  the  Company 
b  Scotland. 

In  Wedderburn  v.  Wedderburn  (e)  the  Plaintiff  had 
obtained  a  decree  in  this  court  against  some  Defendants 
who  resided  and  had  property  in  Scotland^  and  he  instituted 
suits  there  against  them  in  respect  of  the  same  demand 
which  was  the  subject  of  the  decree,  and  he  was  allowed  to 


(6)  2  Swanst.  313. 
(c)  1  Ph.  724. 
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prosecute  those  suits  so  as  to  obtain  such  security  as  the 
Scotch  Courts  could  give  for  the  amount  which  might  ulti- 
mately be  found  due.  That  is  the  course  which  ought  to  be 
adopted  here,  for  otherwise  the  Appellants  may  be  entirely 
defeated  by  other  Scotch  creditors,  who  being  in  no  way 
whatever  subjected  to  the  jurisdiction  of  the  Court  of 
Chancery,  may  proceed  at  their  pleasure  in  Scotland  ta 
enforce  their  claims  against  the  estate*  There  is  nothing 
here  to  warrant  the  interference  of  an  English  Court  of 
Equity. 


The  Solicitor-general  (Sir  JR.  Beihelt)  and  Mr.  Andef 
son  (Mr.  Lewin  with  them)  for  the  Respondents : 

The  first  principle  in  this  case  is,  that  the  law  of  the 
domicile  of  the  deceased  person  ought  to  r^ulate  all 
matters  touching  his  succession  and  the  distribution  of  his 
moveable  efiects.  The  next  is,  that  actor  sequiturfonm 
rei,  and  in  the  lifetime  of  StcuiUou  the  action  against  him 
must  have  been  brought  here ;  the  third  principle  is,  that 
the  forum  of  the  deceased  determines  that  where  his 
executors  shall  be  sued ;  and  the  fourth,  that  where  there 
has  been  a  judgment  pronounced  by  a  court  of  competent 
jurisdiction  in  the  matter  discussed,  another  court  is  bound 
ex  comitate  to  give  effect  to  that  decision,  especially  where 
by  its  own  principles  it  would  have  pronounced  a  similar 
decree. 

There  is  no  reason  to  make  this  case  an  exception  to 
these  principles.  For  all  purposes  this  is  an  English  as 
well  as  a  Scotch  Company.  Its  manufactory  is  in  Scotlomdj 
but  its  chief  depots  for  sale  are  in  England^  and  there  is 
enough  in  that  respect  to  bring  it  within  the  principle  of 
Alexander  v.  Vaughan  (/),  where  a  Scotchman,  who  did 
not  reside  in  England^  but  came  here  at  different  intervals 

(/)  Cowp.  898. 


CASES  IN  THE  .HOUSE  OF  LORDS. 


429 


and  traded  here,  was  held  liable  to  the  Bankrupt  laws.  The 
same  principle  which  goTcms  cases  in  bankraptcy  ought 
to  goTem  this  case ;  and  Story  {g)  shows  that  the  proper 
place  of  legal  proceeding  is  to  be  discovered  from  the  cir- 
comstanoes  of  each  case,  but  that,  as  a  general  rule,  the 
place  of  business  for  the  sale  of  goods  is  to  be  preferred. 
AUtH  v.  Cannon  (k).  The  Forth  Marine  Insurance  Com^ 
ftmy  (i),  and  Lewis  v.  Baldwin  (J),  are  to  the  same  effect 

If  a  man  has  a  house  of  business  for  the  sale  of  his 
goods  in  Cheapside^  and  a  manufactory  ten  miles  off,  there 
is  DO  doubt  that  the  proper  place  to  serve  him  would  be  in 
Ckatpnde.  The  place  of  business  is  the  proper  place  of 
senrice,  whether  with  an  individual  or  an  incorporated 
company,  and  a  corporation  may  be  subjected  to  an  attach- 
ment for  disobedience  to  a  mandamus,  which  has  only 
beeo  served  on  the  town  clerk,  The  King  v.  The  Corpora" 
imof  Fowey{Jk\ 

Then  as  to  the  point  whether  this  decree  was  right  on 
the  merits.  This  is  a  decree  in  an  administration  suit,  and 
is  made  for  the  benefit  of  all  the  creditors.  One  of  them 
afterwards  steps  in,  and,  to  give  himself  a  preference^ 
obtains  an  inhibition  against  the  lands,  and  an  arrestment 
agamst  the  goods  of  the  debtor.  On  the  principle  laid 
down  in  Martin  v.  Martin  (2),  that  is  inequitable,  and 
camiot  be  permitted.  It  was  upon  the  consideration  that 
SQch  would  be  the  result  here,  that  the  Master  of  the 
Rolb  (m)  granted  this  injunction ;  he  said  that  if  he  did 
not,  the  English  creditors  must  allow  the  Carron  Company 
to  sweep  off  the  whole  of  the  assets.  It  does  not  appear 
that  the  inhibition  or  the  arrestment  was  complete  when 
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this  injunction  was  granted,  so  that  the  inhibition  did  not 
give  the  Scotch  Company  power  over  the  real  estate.  Inhi- 
bition is  not  properly  a  proceeding  in  rem ;  there  must  be 
adjudication.  An  inhibition  resembles  what  a  judgment  in 
this  country  was  before  the  1  &  2  Vict.  c.  110,  gave  it  the 
effect  of  a  lien  on  land.  It  is  a  mere  legal  prohibition  against 
parting  with  the  lands,  but  here  it  is  useless,  for  the  lands  are 
not  vested  by  the  Will  alone  in  the  trustees.  Under  these 
circumstances  the  equity  for  the  Respondents  arises,  and  that 
^equity  is  sufficient  if  the  Appellants  are  amenable  to  the 
jurisdiction.  The  cases  of  Harrison  v.  Oumey  (»)  (which 
relates  to  Ireland)^  and  of  Bushby  v.  Munday  (o)  (which 
relates  to  Scotland),  shew  that  they  are  so.  The  &ct  of 
the  Appellants  residing  in  Scotland  is  nothing.  If  the 
equity  is  such  that  it  could  be  applied  to  restrain  the 
proceedings  in  a  cause  in  the  Queen's  Bench,  when  they 
are  in  Englandy  they  can  equally  be  restrained  from  pro- 
ceeding in  the  Court  of  Session  in  Scotland* 

The  principle  on  which  courts  of  equity  proceed  in  cases 
for  the  administration  of  assets  is  stated  in  the  judgment 
of  Lord  Redesdale,  in  Largan  v.  Botven  (p) :  ^'  Courts  of 
equity  will  not  restrain  proceedings  of  creditors  at  law 
against  executors,  to  obtain  payment  of  debts,  merely  on  a 
bill  filed  by  other  creditors,  to  carry  the  trusts  of  the  WiU 
into  execution,  until  there  is  a  decree;  but  fh>m  the  moment 
of  the  decree  this  court  proceeds  on  the  ground  that  the 
decree  is  a  judgment  in  favour  of  all  the  creditors,  and 
that  all  ought  to  be  paid  according  to  their  priorities  as 
they  then  stand."  That  principle  has  been  applied  in  the 
present  case,  but  the  Master  of  the  Rolls  has  reserved 
leave  to  apply  to  the  Scotch  courts  a  reservation  which 
will   satisfy  any  possibility  of  particular  interest  in  the 

(n)  2  J.  &  W.  563.  (/;)  1  Sch.  &  L.  296. 299 

(o)  6  Mad  297. 
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lieritable  estate.    In  BetTs  CommentarieB  (q)  it  is  shown        1865. 
that  the  spirit  of  the  law  in  Scotland  is,  that  every  creditor         xhe 
who  shaH  use  proper  diligence  to  obtain  adjudication  shall  ^'^^^^  ^^^ 
be  entitled  to  be  conjoined  in  benefit  with  the  rest.    That  «. 

is  an  answer  to  the  argument  of  the  supposed  injustice  of  im^^Jthen! 
this  injunction  towards  the  mere  Scotch  creditors;  they 
could  not  get  priority  by  suing  in  the  Scotch  court  alone 
vhik  this  suit  existed  in  England.  The  Appellant's  pro* 
oeeding  in  Scotland  is  therefore  unnecessary  and  vexatious, 
la  Peters  v.  Hartin  (r)  the  Court  of  Session  distinctly 
recognised  this  equitable  exercise  of  the  authority  of  an 
English  court  over  a  domiciled  Scotchman,  and  only  pro- 
ceeded to  final  judgment  because  the  alleged  proceedings 
in  the  Court  of  Chancery  seemed  to  be  a  mere  pretence. 

As  to  what  could  have  been  done  under  arrestment,  that 
vBs  an  open  question,  till  the  case  of  The  Olobe  Insurance 
Cempany  v,  Mackenzie  («),  which  decided  that  arrestment 
ivooM  give  the  arresting  creditor  a  preference  over  those 
who  had  only  cited  the  debtor;  but  at  this  moment  the 
Scotch  courts  would  not  allow  any  creditors  there  to  carry 
off  the  whole  of  the  property  of  the  deceased  aftar  a  special 
decree  made  in  relation  to  it  by  a  court  of  competent  juris- 
(fiction  in  this  country. 

In  cases  of  this  sort  the  accounts  must  be  taken  in  the 
coimtry  where  the  executor  is  resident.    The  Scotch  courts 
bare  themselves  adopted  that  doctrine,  Young  v.  Barclay  (t), 
where  the  Scotch  court  did  what  the  English  court  has 
done  herCf  namely,  restrain  parties  from  proceeding  in  a 
foreign  court,  the  courts  in  Canada.     HutchUon  v.  The 
Aberdeen  Banking  Company  (u),   recognised  a  payment 
made  to  the  English  representatives  of  a  Scotchman  donn- 
ed) Bk.  1,  Ch.  1.  (tf)  15  Danl.  &  Bell  (continua- 
(r)  4  Shaw  &  D.  107.                 tion   of    Shaw    and     Dnnlop's 
(i)  7  Bell's  App.  Gas.  206.           Beries),  1100. 
(0  8  BeU  &  Mur.  N.  S.  774. 
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ciled  here,  as  made  to  the  proper  forum  of  distribution.  All 
these  cases  shew  that  the  proper  place  for  the  administration 
of  the  effects  of  the  deceased  is  the  country  in  which  he  was 
resident  and  died.  The  passages  referred  to  in  Story  (v)  do 
not  contradict  this  doctrine.  On  the  contrary,  they  sustain 
it.  The  doctrine  of  the  American  courts  is  well  explained 
in  Dawes  v.  Head  (ir),  by  C,  J.  Parker^  who  says,  "  We 
cannot  think  that  in  any  civilised  country  advantage  ought 
to  be  taken  of  the  accidental  circumstance  of  property  being 
found  within  its  territory,  which  may  be  reduced  to  pos- 
session by  the  aid  of  its  courts  and  laws,  to  sequester  the 
whole  for  the  use  of  its  own  subjects  or  citizens,  where  it 
shall  be  known  that  all  the  estate  and  effects  of  the  deceased 
are  insufficient  to  pay  his  just  debts ; "  and  the  English 
bankrupt  law,  which  gives  it  general  distribution  to 
foreigners  as  well  as  subjects,  is  referred  to  with  approval. 
That  case,  among  others,  is  quoted  by  Story,  in  a  note,  in 
which  he  says  (x),  ''  An  exception  to  the  general  rule  grows 
out  of  the  duty  of  every  government  and  its  courts  to 
protect  its  own  citizens  in  the  enjoyment  of  their  property 
and  the  recovery  of  their  debts,  so  far  as  this  may  be  done 
without  violating  the  equal  rights  of  creditors  living  in  a 
foreign  country."  There  the  case  considered  is  one  where 
there  has  not  been  a  form  of  an  administration  and  a 
judgment  equally  to  administer ;  but  where  there  had  been 
administration  granted  by  a  competent  court,  the  judgment 
shews  that  by  that  court  the  afiairs  ought  to  be  adminis- 
tered, any  claimant,  of  whatever  nation,  being  freely  allowed 
to  prove  his  claim.  That  just  purpose  would  be  defeated 
here  by  unduly  favouring  the  Scotch  creditor.  The  case  of 
Preston  v.  Melville  (y)  does  not  support  the  argument  on 
the  other  side.  The  decision  there  is  accounted  for  by  the 
pai'ticular  circumstances  of  the  case.      No  such  decree 


(v)  Confl.  Laws,  S.  512. 

(w)  Pickering's  Rep.  12a  145. 


(x)  Confl.  Laws,  S.  513.  n. 
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could  there  have  been  made,  if  the  new  trustees  in  Scoi^        1855*. 
bud  could  have  been  appointed  original  executors,  and  the         Tbo 
House  merely  decided  that  they  who  were  neither  execu-  ^^^^^  ^^^ 
tors  nor  personal  representatiyes,  but  mere  trustees,  should 
not  take  the  deeds  out  of  the  hands  of  those  who  did  fill 
the  former  character. 

[Lord  Sl  Leonards, — Suppose  the  trustees,  in  Scotland 
were  properly  the  administrators  of  the  Scotch  property, 
how  would  that  affect  your  argument  ?] 

No  imdue  prejudice  to  any  creditor  would  arise  from 
that  cimmstance.  The  Scotch  administrator,  if  the  prin- 
cipal, might  call  on  the  ancillary  English  administrator  for 
the  fund.  The  confirmation  in  Scotland  does  not  create  a 
sqnrale  administration.  The  case  of  Thompson  v.  The 
Lord  Advocate  {z)  shows  that  the  interpretation  put  by  the 
other  side  on  Preston  v.  MelviUe  is  erroneous ;  for  if  cor- 
rect, the  legacy  duty  would  have  been  payable  according 
to  the  law  of  Scotland ;  and  at  all  events  it  shows  that 
vhere  there  are  two  representations,  the  principal  and 
the  auxiliary,  the  latter  must  discharge  the  duties  imposed 
on  it  by  the  former,  which  is  also  the  doctrine  so  clearly 
laid  down  in  Dawes  y.  Head  (a).  Jones  v.  Oeddes  (b)  is 
Dot  in  point,  because  there  the  Scotch  Court  had  pos- 
seaskMi  of  the  land,  and  the  bond  was  an  heritable  bond 
chaiged  upon  it  Try  the  case  in  another  manner.  Sup- 
pose an  English  creditor  not  to  come  in  under  an  adminis- 
tration suit  here,  but  to  institute  proceedings  in  a  foreign 
coontry,  this  Court  would  restrain  him.  Such  a  person  would 
hare  been  treated  as  hayiog  usurped  the  office  of  an  executor, 
and  would  be  held  responsible  accordingly.  In  former 
times  the  principal  executor  granted  an  authority  to  other 
persons  resident  abroad  to  collect  the  portions  of  the  estate 

(r)  12  Clark  &  F.  1.  (b)  1  PhUl.  724. 

(a)  Pickering's  Rep.  128;  see  ante. 
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which  existed  where  they  resided.  If  a  creditor  here  got 
a  judgment  here  and  then  went  abroad  and  collected  the 
estate  abroad,  he  would  be  put  into  the  situation  of  a 
voluntary  executor,  and  the  Court  would  make  him  bring 
in  all  thus  collected  to  the  account  of  the  general  assets. 
Clark  V.  Lard  Ormondy  Beauchamp  v.  Huntley  (c),  and 
Paxton  V.  D<nifflas(d),  As  to  Wedderbum  v.  JFedder- 
burn  {e)f  the  permission  to  proceed  in  the  Scotch  Courts 
was  given  there  because  such  proceedings  were  in  aid  of 
and  not  in  opposition  to  the  proceedings  of  the  Court  of 
Chancery. 

[Lord  St.  Leonardo  to  the  Lord  Advocate. — I  should 
like  to  ask  you  this  question :  Suppose  what  you  say  is 
the  general  rule  of  law  should  prevail,  and  suppose  the 
decree  here  to  be  reversed,  if  the  assets  in  Scotland  were 
not  sufficient  to  pay  your  demand,  would  your  Courts  have 
regard  to  the  rights  of  English  creditors,  or  would  the 
whole  fund  be  swept  away  by  your  demand  ?] 

[The  Lord  Advocate. — ^That  would  depend  on  the  form  of 
the  proceeding.  If  the  Carron  Company  got  preference,  and 
the  assets  were  insufficient,  the  Company  would  take  all.] 

[Lord  St.  Leonards. — That  is  an  answer,  in  fact  Then 
the  question  comes  to  this,  if  the  proceedings  in  SeotUmd 
go  on,  would  there  not  in  effect  be  two  administrations?] 

[The  Lord  Advocate. — ^There  is  no  right  on  any  such 
account  to  inhibit  the  Company  in  a  race  of  diligence.] 

[Lord  St.  Leonards.-'^As  you  regard  the  claim  by  dili- 
gence, then,  unless  all  the  creditors  go  to  Scotland  to  pur- 
sue the  Scotch  property,  the  Company  might  run  away 
with  all  the  assets.] 

[The  Lord  Advocate. — These  matters  could  not  be 
equalised  but  by  a  bankruptcy ;  but  suppose  the  Company 

(c)  Jac.  546.  (e)  4  Myl.  &  Cr.  585. 
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did  not  obtain  a  preference,  another  creditor  might  come 
in,  and  by  obtaining  a  preference  cut  out  the  Company.] 

The  Lord  Advocate  in  reply  : 

The  proper  forum  is  not  necessarily  that  of  the  domicile. 
Suppose  the  case  of  a  man  domiciled  and  dying  here,  but 
with  all  his  property  in  Francty  and  with  executors  in 
Scotland,  is  the  administration  of  that  property  to  take 
place  here  alone  ?  the  executors  would  not  come  here,  but 
go  to  France  to  collect  the  property,  and  go  to  Scotland  to 
administer  it  there.  The  general  doctrine  attempted  to  be 
laid  down  in  this  case  cannot  be  carried  into  effect.  The 
proper  forum  is  that  in  which  ''the  possession  of  the 
property  is  taken  and  held  under  lawful  authority."  — 
Williams  On  Executors  (/)•  In  the  present  case  the  pro- 
perty is  in  Scotland,  and  no  possession  of  it  is  lawfully 
held  there.  The  existence  of  the  property  in  Scotland 
decides  the  question  as  it  did  in  Attorney  ^General  v. 
Bomoeng  {g\  where  probate  duty  on  foreign  bonds  was 
held  payable,  because  at  the  time  of  the  death  of  the  tes- 
tator they  were  in  his  possession  in  this  country.  If  the 
forum  of  administration  is  the  Scotch  forum,  then  the  in- 
juodion  cannot  stand.  There  is,  in  a  note  to  Preston  v. 
Mehille  (A),  something  stated  to  have  been  uttered  by  Lord 
GiOies  in  that  case  which  is  apparently  contradictory  to  the 
decision,  and  is  not  found  in  the  ordinary  reports  of  that 
case  in  the  Courts  of  Scotland. 

[Lord  St.  Leonards. — But  there  can  be  no  doubt  that  he 
littered  it ;  it  is  too  particular  to  have  been  put  in  with- 
out observation,  and  it  is  besides  very  sensible. — Lord 
Brtrngham:  It  is  distinctly  stated  in  the  note  to  have  been 
taken  from  the  papers  printed  in  that  case.] 
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1855.  On  what  principle  could  the  judgment  have  been  given, 

The  except  on  the  principle  that  the  forum  was  that  of  admi- 

CoMPANT^^  nistration  ?  If  creditors  who  can  be  reached  here  can  be 
enjoined  from  taking  proceedings  against  a  fund  abroad^ 
the  creditors  there  who  cannot  be  reached  here  will  carry 
off  all  the  property.  The  Court  of  Chancery  is  really 
powerless  as  to  them^  since  it  has  not  the  funds  in  its  own 
hands,  and  they  are  not  within  its  jurisdiction.  Why 
should  they  be  put  in  a  better  position  than  the  rest? 
Here  the  injunction  has  already  subjected  the  Company  to 
that  liability,  by  preventing  the  completion  of  the  pro- 
ceedings against  the  real  and  personal  estate.  The  Scotch 
administration  is  not  ancillary,  but  principal,  for  most  of 
the  property  is  in  Scotland^  and  this  debt  was  a  Scotch 
debt,  and  is  therefore  regulated  by  the  law  of  Scotland. 
All  the  incidents  of  that  law,  therefore,  attach  upon  it,  Don 
V.  Lippman  (t),  and  the  Appellants  are  not  to  be  deprived 
of  the  benefit  of  them  merely  because  agents  for  the  sale 
of  the  company's  goods  are  to  be  found^  this  country. 

The  Lard  ChahceOor,  after  stating  the  &cts  of  die 
case,  said: 
July  11.  The  ground  of  the  application  of  the  Appellants  was, 

that  they,  as  a  foreign  corporation  (for  this  purpose,  at 
least,  foreign)  were  not  affected  by  any  of  the  rules  of  the 
Court  of  Chancery,  and  that  they  ought  to  be  allowed  to 
prosecute  their  own  remedy  as  they  might  think  fit 
There  is  no  doubt  as  to  the  power  of  the  Court  of 
Chancery  to  restrain  persons  within  its  jurisdiction  from 
instituting  or  prosecuting  suits  in  foreign  courts,  wherever 
the  circumstances  of  the  case  make  such  an  interposition 
necessary  or  expedient.  The  Court  acts  in  personam^  and 
will  not  suffer  anyone  within  its  reach  to  do  what  is  con- 
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frary  to  its  notions  of  equity,  merely  because  the  act  to  be 
done  may  be,  in  point  of  locality,  beyond  its  jurisdiction. 

Where,  therefore,  pending  a  litigation  here,  in  which 
complete  relief  may  be  had,  a  party  to  the  suit  institutes 
proceedings  abroad,  the  Court  of  Chancery  in  general 
considers  that  act  as  a  vexatious  harassing  of  the  opposite 
ptrty,  and  restrains  the  foreign  proceedings.  This  was 
die  ground  of  the  decisions  in  Harrison  v.  Oumey  (j), 
and  Beckfard  v.  Kemble  (A).  In  the  former  case  a  decree 
had  been  obtained  for  the  execution  of  the  trusts  of  a  deed 
(or  the  benefit  of  creditors,  and  a  receiver  of  real  estates 
in  England  and  Ireland  had  been  appointed.  Some  of  the 
trustees  afterwards  filed  a  bill  in  Ireland  for  executing  the 
tmsts  of  the  same  deed.  Lord  Eldon  restrained  them  from 
prosecating  that  suit,  on  the  ground  that  it  sought  the  same 
idief  as  might  be  had  under  the  decree  obtained  in  this 
country.  But  his  Lordship  said  that  he  would  not  prevent 
diem  from  filing  a  bill  in  Ireland  for  the  mere  purpose  of 
calling  on  the  receirer  there  to  accoimt  for  his  receipts  and 
payments,  without  making  it  a  general  suit  for  adminis- 
tering the  trusts  of  the  deed.  In  Beckfard  v.  Kemble^ 
•fter  a  decree  in  this  country  for  an  account  on  a  bill  to 
redeem  a  West  India  mortgage.  Sir  John  Leach  would  not 
nSkr  the  mor^agee  to  prosecute  a  suit  in  Jamaica  for 
faredoaing  the  same  mortgage,  on  the  ground  that  full  relief 
ought  be  obtained  under  the  decree  in  this  country.  In 
^  these  cases  the  Court  of  Chancery  acted  upon  the 
doctrine  that  it  would  not  sufier  parties  to  proceedings 
bere  to  harass  their  opponents  by  suits  abroad,  which  it 
considered  (whether  in  the  latter  case  justly  or  not,  I  need 
iKrt  stop  to  inquire)  to  be  unnecessary. 

Even  though  no  decree  has  been  obtained  in  this  country, 
jet  if  a  suit  instituted  abroad  appears  ill  calculated  to 

( j)  2  J.  &  W.  563.  (k)  1  Sim.  &  S.  7. 
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answer  the  ends  of  justice,  the  Court  of  Chancery  has 
restrained  the  fore^  action,  imposing,  however,  terms 
which  it  has  considered  reasonable  for  protecting  the  party 
who  was  suing  abroad. 

Thus  in  Bushhy  t.  Munday  (/),  where  a  bill  was  filed  by 
the  obligor  in  a  bond,  against  the  obligee  and  a  person 
claiming  under  him  by  assignment,  to  haye  the  bond  ddi- 
yered  up  and  cancelled,  the  Court  would  not  permit  the 
assignee  of  the  bond,  who  was  a  Scotchman,  and  had  real 
estates  in  Scotland^  to  prosecute  an  action  on  the  bond, 
which  action  he  had  raised  in  the  Court  of  Ses«on,  eyen 
though  the  Scotch  proceedings  had  been  commenced  two 
months  before  the  bill  to  restrain  them  was  filed  in  this 
country.  The  bond  in  that  case  was  allied  to  have  been 
given  in  England  for  a  gaming  debt,  as  was  known  to  the 
assignee,  and  the  question  to  be  decided,  in  whatever  forum 
the  litigation  should  be  carried  on,  was,  whether  by  the 
law  of  England  the  assignee  was  entitled  to  recover? 
Sir  John  Leach  thought,  first,  that  this  question  could  be 
better  decided  here,  where  the  courts  judicially  knew  the 
law,  than  in  Scotlandy  where  the  courts  could  only  leam 
the  law  as  a  matter  of  fact,  to  be  communicated  by  way  d 
evidence ;  and  secondly,  that  the  remedy  here,  if  the  obligor 
should  make  out  his  title  to  relief,  would  be  more  complete 
than  could  be  had  in  Scotland.  He  therefore  restrained 
the  Defendant,  the  assignee,  from  going  on  with  the  Scotdi 
action,  putting  the  Plaintiff  on  terms  as  to  giving  a  judg- 
ment for  security  to  the  holder  of  the  bond. 

These  are  instances  in  which  the  Court  has  interfered] 
on  principles  of  convenience,  to  prevent  litigation,  which  i( 
has  considered  to  be  either  unnecessary,  and  therefore 
vexatious,  or  else  to  be  ill  adq>ted  to  secure  complete 
justice. 

(0  6  Madd.  297. 


CASES  IN  THE  HOUSE  OF  LORDS.  489 

Bot  eren  when  there  is  no  question  as  to  the  f<^gn  1855. 

lit^ition  being  or  not  being  necessary,  or  being  or  not  The 

being  likely  to  be  so  effectual  as  litigation  in  this  country,  ^^**^*  ***^" 


stiD  if  a  person  within  the  jurisdiction  of  the  Court  of  v. 

Chancery  is  instituting  proceedings  in  a  foreign  court,  the  ^^  oihsn. 
institating  of  which  is  contrary  to  equity  and  good  con* 
ideiioe,  the  Court  will,  on  a  bill  filed  here,  restrain  the 
proseention  of  such  foreign  suit,  just  as  if  it  had  been 
a  suit  in  this  country.  This  was  the  case  of  Lord  Port" 
vtugtom  T.  SauJby  (m),  where  Lord  Brougham,  after  fully 
coDsidering  the  principles  on  which  a  court  of  equity  acts 
in  these  cases,  restrained  the  Defendant,  the  indorsee  of  a 
Ul  of  exchange,  from  suing  the  Plaintiff  in  the  Lrish  courts 
on  that  biU,  upon  certain  equitable  grounds,  which  would 
iuTe  warranted  a  similar  injunction  against  any  action  in 
Ae  courts  of  this  country. 

The  reault  of  the  authorities  is,  that  if  the  circumstances 
are  soch  as  would  make  it  the  duty  of  the  Court  to  restrain 
a  party  firom  instituting  proceedings  in  this  country,  they 
win  also  warrant  it  in  restraining  proceedings  in  a  foreign 
eonrt.  But  though  they  will  justify  such  a  course,  yet 
thej  will  not,  as  I  apprehend,  make  it  the  duly  of  the 
Court  so  to  act,  if  from  any  cause  it  appears  likely  to  be 
more  conducive  to  substantial  justice  that  the  foreign  pro- 
ceedings should  be  left  to  take  their  course.  Thus  in  the 
ease  of  EUioit  ▼.  Lord  Mhuo  (ii),  where  the  Plaintiff,  who 
was  heir  of  tailzie  imder  a  Scotch  settlement,  filed  a  bill  to 
haTe  Ins  estate  excmerated  from  an  heritable  bond  by 
means  of  the  personal  estate,  Sir  John  Leach  declined  to 
fcstnin  proceedings  in  Scotlandy  where  the  question  as  to 
the  right  asserted  would  be  more  conveniently  discussed ; 
uid  he  directed  the  cause  here  to  stand  over  till  the  result 
of  die  Scotch  proceedings  should  have  been  determined. 

(•)  3  MyL  &  K.  104.  (n)  6  Madd.  16. 
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Lord  jEldon  in  Kennedy  v.  Casdlis  (p),  and  Lord 
Lyndhurst  in  Jones  v.  Oeddes  (p),  acted  on  the  same 
principle. 

Such  being  the  state  of  the  'authoritieSy  and  the  principles 
deducible  from  them,  let  i;s  consider  their  application  to 
the  &cts  of  the  present  case. 

On  the  8th  of  May  1852,  a  decree  was  made  in  a  suit 
properly  constituted  for  administering  the  estate  real  as 
well  as  perscmal  of  the  Testator,  Henry  Stainion,    The 
Appellants,  the  Carron  Company,  claim  to  be  creditors  to 
a  very  large  amount  on  his  estate,  and,  after  the  date  o( 
the  decree  here,  they  raised  an  action  in  the  Court  of 
Session  in  Scotland  against  the  trustees  and  executors 
of  the  Testator  for  the  purpose  of  obtaining  payment  of 
their  demand  by  means  of  the  real  and  personal  estate 
of  die  Testator  in  Scotland.     In  general,  after  a  decree 
under  which  the  creditors  of  a  Testator  may  come  in  and 
obtain  payment  of  their  demands,  the  Court  does  not 
permit  a  creditor  to  institute  proceedings  for  himself.    The 
decree  is  said  to  be  a  judgment,  or  in  the  nature  of  a 
judgment,  for  all  the  creditors.    The  court  takes  posses- 
sion of  the  assets,  and  distributes  them  rateably,  on  prin- 
ciples of  equality,  giving,  however,  due  effect  to  any  legal 
rights  of  preference  which  any  one  creditor  may  possess. 
To  allow  a  creditor,  after  such  a  decree,  to  institute  pro- 
ceedings for  himself,  would  give  rise  to  great  inconvenience 
and  ii^ustice:  it  would  disturb  the  general  principle  of 
equal  distribution  which  the  court  .is  always  anxious  to 
enforce,  and  would  leave  the  executors  exposed  to  actions 
after  the  assets  have  been  taken  out  of  their  hands.    Of 
the  general  justice,  therefore,  of  the  rule  on  which  the 
court  acts,  no  doubt  can,  I  think,  be  entertained.    How 
the  right  of  interfering  by  motion  in  the  suit  in  which  the 

(o)  8  Svranst.  813.  (p)  1  PhiU.  724. 
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decree  is  made,  instead  of  by  a  bill  against  the  creditor 
to  be  restrained,  arose,  is  a  point  as  to  which,  though  it 
was  glanced  at  in  the  argument,  I  do  not  stop  to  inquire. 
The  practice  is  fully  established :  its  origin  is  matter  rather 
ofoirious  speculation  than  of  practical  importance. 

Wdl,  however,  as  this  rule  is  established,  the  question  is, 
whether  it  is  appUcable  to  the  case  of  the  present  Appel- 
lants ?  They  are  a  corporate  body,  and  so  cannot,  perhaps, 
in  strictness  be  said  to  have  any  locality.  Still  I  think 
that  for  determining  the  present  question  we  must  con- 
sider them  as  a  body  locally  situate  in  Scotland.  If  they 
bad  been  a  mere  company  of  traders  carrying  on  trade  at 
FaiUrkf  they  would  certainly  have  been  Scotch,  and  I  do 
not  think  that  they  are  less  so  because  they  are  made 
a  corporation  by  virtue  of  a  royal  charter. 

Assuming  this  to  be  so,  the  first  question  is,  whether 
there  is  any  rule  or  principle  of  the  Court  of  Chancery 
which,  after  a  decree  for  administering  a  Testator's  assets, 
wonld  induce  it  to  interfere  with  a  foreign  creditor  resident 
abroad,  suing  for  his  debt  in  the  courts  of  his  own  country  ? 
Certainly  not  Over  such  a  creditor  the  courts  here  can 
exercise  no  jurisdiction  whatever.  He  is  altogether  beyond 
their  reach,  and  must  be  lefl  to  deal  as  he  may  with  his 
own  forum,  and  to  obtain  such  relief  as  the  courts  of  his 
own  country  may  afford. 

This  is  a  proposition  which  cannot  be  controverted ;  but 
what  is  said  is,  that  here,  even  treating  tiie  Appellants  as 
a  Scotch  corporation,  still  they  must  be  look(  d  at  as  a 
body  so  estabUshed,  or  represented,  in  this  •country,  as  to 
justify  the  courts  here  in  treating  them  as  parties  within 
their  jurisdiction,  and  making  orders  on  them  accordingly. 

The  nature  of  the  connexion  of  the  A;  pellants  with  this 
country,  appears  from  certain  affidavits  [to  wluch  his 
Loidship  referred^  see  the  substance  of  them  stated  anU^ 
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p.  420].  From  these  aflBldayits  it  appears  that  the  Com- 
pany has  agencies  in  parts  of  Scotland^  and  also  in  Lon- 
don  and  at  Liverpool,  in  both  which  latter  places  the  agents 
hold  goods  of  the  Company  of  large  value  consigned  to 
them  for  sale,  but  the  agents  in  no  wise  represent  or  act 
.for  the  Company y  except  in  selling  the  goods  so  entrusted 
to  them.  The  Company  has  real  property  in  London  and 
Liverpool,  and  in  the  county  of  Cumberland^  The  ques- 
tion iSy  whether  this  connexion  with  England  makes  it  fit 
that  the  Court  should  interfere  to  prevent  the  Appellants 
from  exercising  their  right  of  proceeding  in  the  tribunals 
of  their  own  country  ?  I  confess  I  can  discover  no  foun- 
dation for  such  a  proposition.  The  circumstance  that  the 
Appellants  have  property  in  this  country  which  may  be 
attached  or  sequestered,  enables  the  Court  to  make  any 
injunction  it  may  issue  effectual ;  but  I  do  not  see  on  what 
principle  it  can  make  the  issuing  of  an  injunction  just  or 
expedient,  if  it  would  have  been  unjust  or  inexpedient, 
supposing  there  had  been  no  pifoperty  capable  of  being 
sequestered. 

But  here  the  AppeUants  not  only  had  prop^iy  in  Eng- 
land,  but  agents  for  the  sale  of  goods.  How  does  that 
vary  the  case  ?  The  existence  of  such  an  agency  may, 
in  some  cases,  enable  third  parties  to  sue  the  principals, 
though  out  of  the  jurisdiction,  by  reason  of  their  being  for 
certain  purposes  represented  by  their  agents.  But  I  can 
discover  no  principle  which  would  justify  the  Courts  of 
this  country  in  holding  that  the  existence  of  an  agency 
here  for  the  sale  of  goods  can  deprive  a  foreign  principal 
of  his  rights  as  a  creditor  in  his  own  country.  It  must  be 
observed  that  we  are  dealing  with  the  case  of  a  foreigner, 
or  rather  a  foreign  corporation,  seeking  no  assistance  from 
the  courts  of  this  country.  If  the  Appellants  had  come  in 
under  the  decree,  so  as  to  obtain  payment  partially  fsom 
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the  English  assets,  a  very  different  question  would  arise^ 
accordiiig  to  the  doctrine  in  Beauchamp  v.  Lord  Hunt^ 
ky  (q\  where  Lord  Eldon  restrained  a  creditor,  who  liad 
prored  under  an  English  decree,  from  further  prosecuting 
a  creditor's  suit  in  Ireland,  It  is  sufficient  to  say  that 
that  is  not  the  case  before  the  House.  The  Appellants 
are  not  restrained  by  reason  of  their  having  sought  or 
obtained  any  relief  in  this  country,  but  solely  because 
they  had  agencies  for  the  sale  of  their  goods  in  this 
country. 

Suppose  the  case  of  a  Manchester  manufacturer,  with 
an  agent  for  the  sale  of  his  goods  at  Paris.  If  a  debtor 
of  the  manufitcturer  were  to  die  in  France,  leaving  assets 
there  and  in  this  country,  it  would  surely  be  competent  for 
the  manu&cturer,  as  a  creditor  (say  by  bond)  of  the  de- 
ceased debtor,  to  sue  his  executors  or  heir  in  this  country 
so  as  to  obtain  payment,  and  to  profit  by  the  priority 
which  he  would  derive  from  his  bond.  The  French  courts 
deariy  could  not  prevent  thin,  if  the  creditor  had  no  goods 
within  their  jurisdiction.  It  seems  a  strange  anomaly 
that  the  accident  of  the  creditor  having  goods  in  the 
ibreign  country,  and  an  agent  there  for  the  sale  of  them, 
should  prevent  him  from  having  the  same  means  of  reco«> 
Tering  payment  of  a  debt  in  this  country  which  he  would 
hare  had  if  he  had  happened  to  have  no  agent  nor  any 
goods  abroad. 

So  again,  put  the  case  of  a  person  dying  in  France  in- 
debted ;  some  of  his  debts  being  such  as  give  the  creditor 
by  the  laws  of  France  a  priority,  (I  beUeve  wa;^es  of  6er«- 
Tants  and  fees  of  physicians  come  within  this  class,)  we 
fihonld  sorely  be  exercising  a  strange  jurisdiction  in  this 
ooontry  if  we  should  seek  to  restrain  the  French  creditor 
torn  enforcing  such  a  French  right  in  his  own  courts ;  nor 
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can  I  see  how  the  fact  of  his  having  an  agent  or  goods  in 
this  country  would  vary  the  case. 

In  the  course  of  the  argument,  some  reUance  was  placed 
on  the  case  of  Davidson  v.  Ladtf  Hastings  {r\  and  other 
cases  to  the  same  effect,  where  the  Court  has  held  service 
of  a  subpoena  at  the  town  residence  of  a  person  who  has  a 
house  in  London  to  be  good  service,  although  the  party 
served  may  not  at  the  time  have  been  resident  there,  and 
may  even  have  been  out  of  the  jurisdiction.  These  deci- 
cions  can  only  show  by  way  of  analc^  (if  indeed  they  do 
afford  such  an  analogy)  that  service  on  the  agent  of  the 
Carron  Company  in  London^  would  be  good  service  on  the 
Company  itself,  though  out  of  the  jurisdiction.  But  they 
have  no  bearing  on  the  question,  whether  the  equity  sought 
to  be  enforced  is  one  which  can  properly  be  applied 
towards  a  foreigner  domiciled  abroad. 

On  these  grounds,  I  thidk  that  the  Court  below  ought 
not  to  have  granted  an  injunction,  and  that  on  the  motion 
of  the  Carron  Company  to  dissolve  the  injunction  with 
costs,  the  Court  ought  to  have  made  an  order  in  confor- 
mity with  the  terms  of  the  notice  of  motion.  I  there- 
fore move  your  Lordships  to  refer  the  case  back  to  the  Court 
below,  with  a  declaration  to  that  eSlecL 


Lord  Brougham : 
My  Lords,  I  take  it  to  be  perfectly  clear,  in  the  first 
place,  that  the  Respondent  here  veas  the  mere  agent  of 
the  Carron  Company,  for  the  sale  of  the  goods  of  that 
Company.  That  Company  is  a  Scotch  corporation,  which 
was  incorporated  by  charter  under  the  union  seal  of 
Scotland f  about  the  year  1773,  and  has  carried  on  busi- 
ness under  deeds  of  partnership,  one  dated  in  1 760,  the 
4>thc^r  in  1771,  and  is  as  much  a  corporate  body  and 

(r)  %  Keen*  609. 
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as  well  known  as  a  corporate  body  in  Scotland  as  are        1866. 

the  East  India  Company  and  the  Bank  of  England  in         The 

'^     "^  Carbok  Ibok 

England.  Compant 

Mr.  Stainton,  one  of  the  Respondents,  describes  hini-  ^' 

self  as  ''the  manager  in  London  of  the  Carron  Company."  and  othen. 
What  he  means  by  ''  the  manager  in  London,*  is  clearly 
Aown  by  his  own  letter,  as  well  as  by  the  affidavit  of  Mr. 
Brodie  respecting  his  connexion  with  the  Company,  and 
the  relation  in  which  he  stood  towards  it  He  states  thai 
he  did  not  in  any  way  represent  the  Company;  that  he  was 
not  antiiorised  to  act  in  any  way  on  its  behalf,  except  in 
sdling  goods  entrusted  to  him  for  sale  like  other  agents ; 
and  that  he  was  paid  by  annual  salary,  and  bad  nothing 
whatever  to  do  witli  the  management  of  afiairs  of  the  Car- 
ron Company  in  Scotland,  where  the  whole  of  the  Com- 
pany's business  is  conducted,  regulated,  directed  and 
solely  carried  on  by  the  company's  manager,  subject  to  the 
control  of  the  general  court  of  proprietors  meeting  there 
wder  the  charter.  The  order  of  injunction  was  served 
upoa  the  person  thus  described.  They  might  just  as  weU 
have  served  it  upon  all  the  other  sellers  of  the  goods  of 
the  Carron  Company,  who,  acting  in  that  capacity  like  the 
Respondent,  had  no  concern  whatever  in  any  way  with  the 
management  or  direction  of  the  affairs  of  the  Company. 

It  appears  that  in  the  month  of  May  1826,  an  arrange- 
ment had  been  made  for  giving  the  London  agent  of  the 
Company  a  salary  instead  of  a  commission,  since  which  he 
has  been  merely  a  salaried  agent;  and  it  is  distinctly 
proved  that  this  Respondent  himself  was  not  even  a  share- 
holder in  the  Company. 

I  am  of  opinion  with  my  learned  Friend,  that  though  it 
is  not  denied  that  the  Court  of  Chancery  has  power  in  cer* 
tm  cases  to  restrain  parties  within  its  jurisdiction  from 
proceeding  in  other  countries,  (which  for  the  present  pur- 
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pose  we  will  call  foreign  countries,)  yet  that  depencb  on 
the  circumstances  of  each  case.  And  my  opinion  is  ia 
^CoSpahy^^  accordance  with  that  of  my  noble  and  learned  Friend, 
that  here  those  circumstances  do  not  arise  which  call  for 
or  justify  that  interpositton. 

The  case  of  Bushby  v.  Munday  (5),  which  in  my  appre- 
hension goes  to  the  very  verge  of  the  law  on  this  point,  is 
yet  most  materially  different  from  the  present.  Sir  John 
Leachf  then  Vice-Chancellarj  there  said  that  he  considered 
that  it  was  the  same  question  to  be  decided  in  Scotland 
that  would  be  decided  here,  and  that  it  was  a  question 
purely  of  EngUsh  law,  which  could  be  dealt  with  only  as 
matter  of  evidence  in  the  courts  in  Scotland;  whereas 
here  it  might  be  dealt  with  as  a  question  of  law,  known  to 
the  courts  which  were  to  decide  it,  and  that  it  was,  in 
his  opinion,  on  all  accounts,  expedient  to  restrain  the  pro- 
ceedings in  Scotland^  in  order  that  the  matter  might  be 
finally  disposed  of  here.  There  was  another  material  dif- 
ference between  that  case  and  the  present.  The  case  was, 
as  it  were,  turned  round.  Mr.  Bushby,  a  Scotch  land- 
owner, was  the  party  who  there  sought  an  injunction  to 
restrain  the  English  party,  the  assignee  of  the  bond,  from 
proceeding  against  him  in  Scot/atid.  It  was  as  if  the 
Carron  Company  had  been  the  applicants  here  against  a 
party  within  the  jurisdiction  here  to  restrain  him  from  pro- 
ceeding in  Scotland  against  them. 

My  noble  and  learned  Friend  has  referred  to  the  dif- 
ferent law  that  prevails  in  the  two  countries,  France  and 
England,  with  respect  to  workmen's  wages  and  other 
preferable  claims.  There  is  another  circumstance  which 
illustrates  this  case  equally  well*  Persons  who  in  France 
supply  goods,  either  in  furnishing  a  house  or  towards 
building  a  house,  or  who  are  themselves  connected  in 
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boilding  a  house,  are  preference  creditors,    lliey  have         1856. 
upon  the  house  and  on  the  land  upon  which  it  is  built  a         The 
preferential  right,  and  are  paid  as  preference  creditors.      Company^" 
Now  this  might  very  well  happen.    An  honourable  and  v. 

learned  friend  of  ours,  Mr.  Cutlar  Ferguson^  had  a  house  ^^^  others, 
at  Bouhgne.  He  was  also  a  domiciled  Englishman  or 
Scotchman,  and  a  Member  of  Parliament.  The  parties 
who  had  furnished  his  house  at  Boulognej  might  have  had 
an  agent  here  at  the  time  of  the  Great  Exhibition,  and 
they  might  have  sent  over  goods  to  exhibit  here,  and  those 
persons  through  that  agent  might  therefore,  according  to 
the  doctrine  maintained  in  favour  of  this  decree,  have  been 
restrained  from  proceedii^  in  tlie  courts  of  France  for  the 
benefit  which  the  French  law  unquestionably  gives  them 
as  persons  having  furnished  goods  for  the  fitting  up  or  the 
adornment  of  his  house. 

Upon  the  whole^  I  think  that  this  case  goes  a  great  deal 
farther  than  any  of  the  former  cases ;  that  it  is  not  justified 
upon  any  principle ;  and  I  am  therefore  clearly  of  opinion 
with  my  noUe  and  learned  Friend,  that  this  order  of  tlie 
Master  of  tke  ItoU$  is  erroneous,  and  that  the  matter 
ought  to  be  sent  back  to  him,  with  instructions  accord- 
ingly. 

I  will  just  add  one  other  aigument.  The  process  of 
coatempt  is^  in  its  nature,  a  quasi  criminal  proceeding. 
Now,  suppose  the  injunction  is  issued,  and  suppose,  not- 
withstanding that  injunction,  the  party  goes  on  and  breaks 
the  injunction,  he  is  liable  to  be  committed  for  contempt. 
Now,  here  I  will  suppose  the  Carron  Company  in  Scotland 
to  disregiuxl,  or,  as  it  were^  contemn,  the  injunction,  and  to 
|«oceed  notwithstanding.  Surely  it  cannot  be  said  that, 
as  against  the  agent  here  (who  is  but  a  salaried  correspond 
dent  for  the  sale  of  goods)  agamst  whom  this  proceeding  is 
taken-^that  is  to  say,  who  is  served  with  the  notice  of  the 
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The  Court — surely  it  can  never  be  contended  that,  as  against 

Company      ^^f  ^  proceeding  which  is  quasi  criminal  in  its  nature, 

••  could  be  had,  in  consequence,  not  of  anything  which  he 

and  othen.    ^^^9  ^"^  ^^  consequence  of  what  his  principal,  the  Carron 

Company,  did  in  Scotlandj  in  violation  and  breach  of  the 

injunction. 

[Lord  Sl  Leonards. — It  is  not  contended  that  the  Court 
could  commit  the  agent  in  such  a  case.] 

Lord  Brougham, — I  am  quite  aware  of  that ;  but  still 
my  argument  is,  that  according  to  the  principle  of  this 
decree,  die  agent  makes  himself  liable  if  he  is  within  the 
jurisdiction.  It  is,  no  doubt,  because  the  t^ent  is  within 
the  jurisdiction,  and  the  Company  has  property  within  the 
jurisdiction,  that  this  proceeding  is  taken.  In  Walker 
V.  Lord  Orosvenor  (J),  the  Court  of  King's  Bench  held  that 
privilege  of  Parliament  was  a  protection  against  a  process 
of  contempt  for  not  performing  an  award  which  was  made 
a  rule  of  Court  That  was  on  the  ground,  no  doubt,  that 
it  was  a  civil  proceeding,  and  that  therefore  privily 
should  enure,  to  protect  the  party  from  the  process  of 
contempt.  The  Court  of  Chancery  has  elected  to  go  against 
the  person,  and  not  to  proceed  by  sequestration.  My  noble 
and  learned  Friend  will  recollect  a  case  in  which  I  rather 
think  he  was  counsel,  and  which  I  decided,  where  a  party 
was  committed  for  contempt  in  refusing  to  obey  the  order 
of  the  Court,  although  he  had  the  privilege  of  Pariiament 
I  only  mention  that  as  an  illustration  of  the  doctrine  on 
which  my  noble  and  learned  Friend,  who  has  moved  the 
reversal  of  the  decree,  proceeds,  namely,  the  difference 
i>etween  the  party  on  whose  residence  here  the  jurisdiction 
is  mainly  grounded,  being  an  agent,  and  not  being  a  prin- 
cipal. 

^0  7  Term.  Rep.  17L    See  also  Oatmur  v.  KnaUiMl,  Id.  44& 
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Lord  Si,  Leonards : 
The  Testator,  the  debtor  in  this  case,  was  an  English- 
man; he  was  domi^Siled  here.  This  Will  has  been  proved 
by  his  executors,  both  in  England  and  Scotland.  His  real 
estate,  in  Scotland,  would  be  administered  here,  as  we  have 
the  heir  within  our  jurisdiction ;  and  the  estate  is  bound  by 
the  Will  and  the  assent  of  the  heir.  The  suit  here  was 
bjr  the  creditors ;  the  object  a  fair  and  equal  distribution 
amoDgst  the  creditors ;  and  there  is  no  allegation  of  defi- 
aencj  of  assets.  The  suit  gave  the  Court  in  this  country 
cooqplete  jurisdiction  as  regarded  the  whole  of  the  pro- 
perty, because  it  had  here  the  personal  representatives  of 
the  Testator,  persons  who  filled  that  character  both  in 
England  and  Scotland.  The  decree  in  the  cause  here, 
which  amounts  to  a  judgment  for  all  the  creditors,  was 
pronounced  several  months  before  the  Company  commenced 
proceedings  in  Scot/and.  The  object  of  the  Company  is  to 
obtain  in  Scotland  by  this  suit  a  preference  over  the  other 
creditors  as  regards  the  Scotch  property;  and  probably 
Aese  persons  prefer  the  Scotch  tribunal  for  the  trial  of  their 
rights.  The  first  question  is,  were  the  Appellants  within 
the  jurisdiction,  so  as  to  authorise  the  Court  to  enjoin  their 
proceedings?  They  are  incorporated,  and  they  are  called 
a  Scotch  corporation ;  their  manufactories  are  in  Scotland, 
but  they  have  houses  of  business  in  England,  which  they 
oeceasarOy  carry  on  by  agents  or  managers ;  and  they  have 
real  as  well  as  considerable  personal  property  in  England. 
The  Testator  was  a  shareholder  at  his  death,  to  the  extent 
of  80,000  /.;  and  his  representatives  are  entitled  to  his 
shares,  and  are,  in  truth,  partners  in  the  concern.  I  think 
that  this  Company  may  properly  be  deemed  both  Scotch 
and  English.  It  may,  for  the  purposes  of  jurisdiction,  be 
deemed  to  have  two  domiciles.  Its  business  is  necessarily 
c^ed  on  by  agents,  and  I  do  not  know  why  its  domicile 
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1855.        should  be  considered  to  be  confined  to  the  place  where 

The         the  goods  are  manufactured.    The  business  transacted  in 

'^^c^PAKT^*  Enytawl  is  very  extensiTC.    The  places  of  business  may, 

for  the  purposes  of  jurisdiction^  properly  be  deemed  the 
domicile.  The  corporation  cannot  have  the  benefit  of  its 
place  of  business  here  without  yielding  to  the  persons  with 
whom  it  deals  a  corresponding  advantage.  The  claim  of 
the  Company  is  in  respect  of  dealings  here.  Service  on  one 
member  of  a  corporation  is  good  service.  Upon  general 
reasonings  I  think  that  the  Company  may,  for  the  purposes 
of  the  suit  in  Chancery,  be  treated  as  within  our  jurisdic- 
tion. It  should  be  borne  in  mind  that  this  is  not  a  dry 
question  of  staying  proceedings  in  Seotland,  nor  a  case  of 
succession  to  estate,  but  it  is  a  case  in  which  the  Court 
here  has  jurisdictioa  over  the  persons  in  whom  all  the 
property  in  both  countries  is  vested ;  and  it  offen  to  the 
Appellants  perfect  equality  with  the  other  creditors.  In  a 
case  of  bankruptcy,  that  of  the  Royal  Bank  of  Scolkind 
V.  Cuthbert  and  others  (u),  there  were  partners  in  Scotland 
and  England;  there  were  two  domiciles ;  and  upon  inter- 
national law  it  was  held  that  an  English  commission  of 
bankrupt  operated  on  the  property  in  Scotland ;  and  the 
English  rules  in  bankruptcy  were  held  to  govern  the  pro- 
perty in  both  countries,  although  their  laws  differed  ia 
regard  to  the  distribution  amongst  creditors.  This  has  fie- 
quently4)een  acted  upon  and  submitted  to  in  Scotkutdy  as 
a  less  evil  than  that  of  having  two  administrations  amongst 
creditors,  to  be  carried  into  effect  under  different  rules  of  law. 
And  I  should  have  collected  from  Preston  v.  Melville  (p), 
that  the  Scotch  Judges  would,  in  this  case,  upon  the  comity 
of  nations,  have  submitted  to  the  jurisdiction  of  our  Court 


(tf)  1  Rose,  462, « ;  heard  and 
decided  in  the  Court  of  Session, 
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oTer  the  Scotch  property.  But  after  the  reversal  of  theii^ 
decision  in  this  House,  although,  as  I  shall  show  on  a  dis* 
tiDct  ground,  I  do  not  rely  upon  that  view  of  the  case. 

No  direct  authority  was  cited  to  show  that  the  Company  • 
WS8  or  was  not  to  be  deemed  within  the  jurisdiction.  But 
cases  were  referred  to  which  have  a  considerable  bearing 
on  Ae  question.  In  Davidson  v.  Lady  Hastings  (w),  it 
appeared  that  Lady  Hastings  was  domiciled  in  Scotland^ 
and  meant  permanently  to  reside  there;  but  she  had  a 
hovise  in  London^  and  service  at  that  house  was  deemed 
good  service,  without  prior  leave  being  obtained  for  that 
purpose,  it  being  deemed  unnecessary,  as  the  notice  reached 
her.  Now  there  is  some  analogy  between  the  cases.  There 
was  a  domicile  in  Scotland,  a  house  in  Lorndon  for  business^ 
a  service  here,  at  that  house,  and  the  notice  served  actually 
leached  the  party.  In  LevAs  v.  Baldwin  (x),  the  business 
of  an  Irish  railway  company  was  carried  on  in  Irdand, 
aad  fourteen  directors  out  of  fifteen  were  resident  there;, 
yet,  upon  a  question  of  amalgamation,  an  order  here,  giving 
leave  to  serve  the  Company  in  Ireland  with  a  subpoena,  was 
held  to  be  valid.  So  In  re  Madrid  and  Valentia  Railway 
Company  (y),  the  railway  was  in  Spain,  and  the  affairs 
of  the  Company  were  to  be  conducted  by  directors  in 
London  and  a  committee  in  Madrid,  smd  the  Fice^Chan^ 
tdlor  treated  it  as  a  case  subject  to  English  law,  or  at  least 
as  not  exclusively  subject  to  Spanish  law,  and  his  opinion 
was  confirmed  by  that  of  the  Lord  Chancellor.  And,  in 
like  mamier,  the  afiairs  of  the  Forth  Marine  insurance 
Company  (z)  were  wound  up  in  this  country  after  bank- 
nq)tcy.  The  remedy  against  a  corporation  is  by  distringas, 
and  therefore  you  can  bind  the  Company  by  operating  on 
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its  property  here,  just  as  in  common  cases  you  bind  parties 
by  operating  against  their  persons. 

Besides  these  grounds,  in  favour  of  the  jurisdiction,  it 
appears  to  me  that  the  Company  has  submitted  to  the 
jurisdiction.  For,  instead  of  making  a  conditional  or  specia] 
submission  to  the  jurisdiction  of  the  Court  here,  the  Appel- 
lants gave  notice  that  they  should  move  to  have  the  order 
for  the  injunction  discharged,  or  that  they  might  be  at 
liberty  to  proceed  in  their  action  in  Scotland,  so  far  only 
as  might  be  necessary  for  the  purpose  of  baring  their  claim 
adjudicated  by  the  Court  of  Session,  and  for  obtaining 
security  for  their  demand.  They  appear,  therefore,  to  haye 
submitted  in  the  alternative  to  take  a  limited  order  firom 
the  Court  of  Chancery.  It  is  hardly  necessary  to  obserye 
that  the  service  was  proved  in  both  Scotland  and  England^ 
and  was  admitted  by  the  Appellants ;  and  I  have  already 
shown  that  the  want  of  previous  leave  to  serve  is  imma- 
terial, as  the  notice  actually  reached  them. 

If,  then,  the  Company  is  to  be  treated  as  within  the 
jurisdiction,  and  to  have  been  properly  served,  we  have 
still  to  consider  the  principal  question,  viz.,  whether  the 
Court  of  Chancery  had  jurisdiction  to  stay  the  proceedings 
of  a  creditor  in  Scotland  against  the  Scotch  property;  and 
upon  this  point  I  entertain  no  doubt.  The  cases,  perhaps, 
admit  of  classification. 

Where  the  question  is  not  one  of  priority,  but  of  con- 
yenience,  for  the  trial  of  a  disputed  right,  the  Court  decides 
upon  the  jurisdiction,  according  to  the  merits  of  the  case. 
Bushby  v.  Monday  (a)  is  a  good  example  of  this.  Sushby 
had  given  a  bond  to  Munday,  to  secure  a  gambling  debt, 
and  Munday  assigned  the  bond  to  Clowes.  He  proceeded, 
in  Scotland,  against  Bushby,  who  was  a  Scotchman  and 
proprietor,  of  real  estate.    Sushby  filed  a  bill  here  to  have 

(a)  5  Madd.  297. 
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the  bond  set  aside  and  delivered  up.  Upon  a  motion  for 
an  injunction  to  stay  the  proceedings  in  Scotland^  the 
counsel  asked  whether  the  Court  could  stop  proceedings 
in  Scotland ;  Sir  John  Leach  answered,  *'  I  think  it  may ; " 
and  he  ultimately,  after  an  elaborate  argument,  granted 
the  injunction,  because  he  considered  that  the  validity  of 
the  bond  could  best  be  tried  in  this  country.  He  laid  it 
down  generally,  that  where  parties,  defendants,  are  resident 
in  England,  and  brought  by  subpoena  here,  this  Court  has 
full  authority  to  act  upon  them  personally,  with  respect  to 
the  subject  of  the  suit,  as  the  ends  of  justice  require,  and 
wjth  that  view  to  order  them  to  take,  or  to  omit  to  take, 
any  steps  and  proceedings  in  any  otlier  court  of  justice, 
whether  in  this  or  in  a  foreign  country.  That,  I  think,  is 
the  true  rule.  But  the  plaintiff  was  made  to  submit  to 
such  terms  in  Scotland  as  would  secure  to  Clowes  the 
preferable  lien,  which  he  might  acquire  by  his  suit,  on  the 
land  there,  if  he  should  ultimately  establish  any  demand  on 
the  bond.  This  case  was  followed  by  Lord  Portarlington 
T.  Sotdby  (i),  which  also  depended  upon  the  validity  of  a 
security  for  a  gambling  debt;  and  an  action  in  Ireland^  on 
the  security,  was,  upon  the  merits,  enjoined  by  my  Noble 
and  learned  Friend  opposite,  after  a  review  of  the  early 
authorities ;  and  the  appeal  from.the  decision  of  the  Vice- 
Chancellor  was  dismissed  with  costs.  In  these  cases  there 
was  no  conflict  between  creditors. 

In  Kennedy  v.  Cassilis  (c),  although  Lord  Eldon,  under 
the  circumstances,  dissolved  the  injunction  which  he  had 
granted,  yet  be  had  no  doubt  about  the  jurisdiction,  and  he  • 
held  that  it  did  not  contravene  the  act  of  union,  which 
opinion  was  afterwards  adopted  by  Sir  John  Leach,  and 
that  is  now  a  settled  point 

(6)  3  MjL  &  K.  104*  (c)  2  Swanst.  31& 
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So  in  Janegy.  0€dde$(d)ihe  Vice-Chancellor  had  granted 
an  injunction  against  an  heritable  bond  creditor  who  was 
proceeding  in  Scotland  against  the  assignees  in  bankruptcy 
of  the  obligor^  who  had  real  estate  in  Scotland.  The  bond 
was  alleged  to  have  been  executed  for  a  colourable  con- 
sideration. Lord  Lyndhurst  dissolved  the  injunction  upon 
a  simple  consideration  of  the  balance  of  the  conveniences 
and  inconveniences  of  the  different  courses  to  be  adopted, 
but  he  fully  recognised  the  jurisdiction. 

The  next  class  of  cases  in  which  the  power  has  been 
without  difficulty  exercised,  is,  when  the  same  person  has 
recourse  to  the  two  jurisdictions  for  the  same  service,  as  in 
Harrison  v.  Qumey  (e),  where  trustees  for  creditors  having 
obtained  a  decree,  two  of  them  were  restrained  from  pro- 
ceeding with  a  similar  bill  in  Ireland.  And  in  Weddtrbum 
V.  Wedderhvm  (/),  parties  who  had  in  a  suit  here  esta- 
blished their  right  against  the  Defendants  and  had  obtained 
an  order  for  an  account,  afterwards  instituted  proceedings 
in  Scotland  against  some  of  the  defendants  for  the  same 
demand ;  at  the  Rolls  an  injunction  was  obtained  against 
their  proceedings  in  Scotland,  and  Lord  Chancellor  Cotten- 
ham  thought  the  order  quite  right.  There  could^  he  said, 
be  no  doubt  that  the  general  rule  precludes  parties  from 
proceeding  in  any  other  court  for  the  same  purpose  for 
which  they  are  proceeding  in  this  court,  .whether  the  other 
proceedings  are  taken  in  this  or  any  other  country.  But 
having  regard  to  the  domicile  of  the  parties  and  the  posses- 
sion by  some  of  real  estate  in  Scotland,  the  Chancellor, 
as  upon  an  original  motion,  allowed  the  proceedings  in 
Scotland  to  proceed  as  far  as  might  be  necessary  for  ob- 
taining security  against  the  property  there  to  answer  the 
demand  mider  the  decree  here. 


(d)  1  Phill.  724. 
(0  2  J.  &  W.  563. 
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He  last  class  of  cases  includes  those  more  directly  bear* 
ing  upon  the  case  now  before  the  House,  where  a  creditor 
came  m  under  a  decree  here  in  an  administration  suit,  and 
yet  proceeded  in  an  action  in  Scotland,  which  he  had 
commenced  in  ignorance  of  the  decree,  the  Vice-Chancellor 
enjoined  the  proceedings  in  Scotland  with  costs,  an  order 
which  was  affirmed  by  Lord  Cottenham  with  costs.  The 
claim  of  the  creditor  was  still  under  the  consideiation  of 
the  Master,  and  it  was  considered  that  the  creditor  was 
harassing  the  estate  by  proceeding  against  it  in  Scotland. 
This  was  the  case  of  Graham  v.  Maxwell  (g).  If  a  creditor 
is  compelled  to  come  in  imder  a  suit  here  the  same  prin- 
ciple applies. 

In  the  previous  case  of  Beauchamp  v.  Lord  Huntley  (£), 
where  a  creditor,  who  had  a  specific  charge  upon  a  part  of 
the  testator's  real  estates,  came  in  under  a  decree  in  a 
general  administration  suit,  and  then  claimed  to  prove  in  a 
creditor's  suit,  which  he  had  instituted  in  Ireland,  Lord 
£/&R  restrained  him  from  proceeding  with  the  latter  suit, 
and  made  him  pay  the  costs.  The  decree  here  was  con- 
sidered to  be  consistent  with  the  specific  right  of  the  cre- 
ditors over  part  of  the  Irish  estate. 

But  of  course  questions  of  Scotch  law,  for  example  the 
right  of  Scotch  estates  to  be  exonerated  out  of  the  personal 
estate,  must  be  decided  according  to  Scotch  law,  and,  if 
practicable,  in  a  complicated  case,  by  the  courts  in  Scot- 
W.    This  is  shown  by  Elliott  v.  Lord  Minto  (i). 

Nor  will  the  rule  operate  to  destroy  any  priority  to 
which,  from  the  nature  of  his  security,  a  creditor  in  Sco^- 
land  or  Ireland  is  entitled  against  the  assets  in  either 
comitry  according  to  the  law  of  the  country,  although  they 
may  come  to  be  distributed  here.    Therefore,  in  Cook  v. 

(t)  6  Mad.  16. 
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Oregson  (J),  when  the  same  persons  were  executors  in 
^fi^/laiiJand  Ireland^  and  prored  the  will  in  both  oonntricsi, 
and  the  testator  was  domiciled  in  Ireland,  the  executors 
brought  to  England  considerable  property  from  Ireland; 
and  in  a  creditor's  suit  here  for  administering  the  testator^s 
estate  it  was  held  that  a  judgment  creditor  in  Ireland  was, 
as  against  the  proceeds  of  the  Irish  property,  entitled  to 
priority  in  this  suit  over  simple  contract  debtors. 

The  last  case  to  which  I  shaU  refer  your  Lordships  is 
the  one  so  much  relied  upon  at  the  bar,  Preston  ▼.  Lord 
Melville  (k).  There  was  property  in  that  case  in  Scotland 
and  England,  and  the  same  trustees  were  appointed  over 
both  properties,  but  they  renounced.  Administration  vas 
granted  in  England  to  another  person,  and  there  was  the 
usual  decree  in  an  administration  suit  here  instituted  by  the 
administratrix ;  the  Court  of  Session  appointed  new  tnis- 
tees  over  the  property;  and  afterwards  the  Court  of  Session 
declared  that  the  English  personal  estate  was  to  be  admims- 
tered  in  Scotland,  but  that  was  reversed  in  this  House 
by  a  declaration  that  the  property  in  England  ought  to  be 
administered  by  the  administratrix  under  the  authority  of 
the  Ecclesiastical  Court  here.  This  left  open  the  question 
as  to  the  distribution  by  the  Scotch  court  of  the  residue, 
if  there  should  be  any,  afti^r  payment  of  the  debts  here. 
*  That  was  a  case  in  which  the  court  in  Scotland  attempted 
to  operate  on  an  administratrix  in  England.  There  was 
no  legal  representative  of  the  English  property,  and  it  was 
desired  to  be  transmitted  to  Scotland  for  distribution.  In 
the  case  before  your  Lordships  the  same  persons  have 
obtained  probate  both  in  England  and  Scotland,  and  no 
question  arises  as  to  the  persons  to  administer  the  fund?, 
and  the  real  estate  in  Scotland  wiU  be  represented  in  the 

( j)  2  Drewr.  286. 
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suit    The  question  is,  whether  the  suit  here,  which  is  for         1854. 

the  benefit  of  the  creditors,  and  of  which  the  Appellants         xhe 

will  have  the  benefit,  does  not,  as  they  are  amenable  to  the  Barron  Ibon 

jorisdiction,  prevent  them  from  availing  themselves  of  any  v. 

preference  over  the  Scotch  portion  of  the  property.    The     ^^^^^^ 

cases  abundantly  prove  that  the  jurisdiction  of  the  Court 

here  is  indisputable  to  stay  unjust  or  harassing  proceedings 

in  Scotland  when  justice  can  be  administered  here.     If  a 

creditor  here  were  to  attempt,  in  the  like  case,  to  obtain  a 

priority  at  law,  equity  would  enjoin  \nm  and  compel  him 

to  come  in  equally  with  the  other  creditors.     In  such  a 

case  the  jurisdiction  is  perfect.    But  it  is  equally  operative 

as  to  Scotland 'whea  the  creditor  is  within  the  jurisdiction. 

This  is  not  a  case  in  which  your  Lordships  are  asked  to 

taie  away  any  specific  right  of  a  creditor  against  the 

Scotch  estates,  or  to  prevent  the  priority  to  which  he  was 

entitled  at  the  testator's  death,  for  the  Respondents  simply 

require  equality  as  between  creditors  of   equal  degree. 

A  distinction  has  been  drawn  between  Scotch  and  English 

creditors,   but  any  creditor    is  at  liberty,  subject  to  the 

power  of  the  English  court,  to  resort  to  the  Scotch  court, 

and  obtain  a  security  on  the  estates  there,  just  as  any 

Scotch  creditor  may  come  in  under  the  decree  here. 

It  is,  however,  objected  by  the  Appellants,  that  questions 
of  Scotch  law  may  arise  in  this  case,  to  which  it  may  be 
answered,  and  so  may  questions  of  English  law  arise  if 
the  case  is  taken  to  the  Scotch  courts.  But  the  main 
objection,  assuming  the  jurisdiction,  was,  that  if  the 
Appellants  are  restrained,  other  creditors,  who  might  not 
be  within  the  jurisdiction  of  the  English  court,  might  pro- 
ceed in  Scotland.  The  jurisdiction  has,  as  we  have  seen, 
been  exercised  with  prudence,  so  as  to  meet  the  exigencies 
of  each  case.  The  Appellants,  who  are  entitled  to  the 
benefit  of  the  suit  here,  cannot  be  allowed  to  retain  any 
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1855.        advantage  over  the  other  creditors  here  by  resorting  io 

X^         Scotland,     But  it  would,  of  course,  be  wrong  to  restrain 

Carbon  Iron  them  from  obtaining  such  a  security  on  the  Scotch  estates 

9.  as  will  place  them  at  least  on  a  level  with  other  creditors 

^ d^h *^     ^  Scotland,  although  whatever  they  thus  obtain  must  be 

brought  into  the  general  assets  here  for  the  benefit  of  alL 

The  Master  of  the  Bolls,  1  think,  intended  to  provide  for 

this  right,  although  his  order  does  not  contain  any  such 

proviso.     In  this  respect  his  order  should  be  amended  by 

adding  a  declaration  that  the  Appellants  shall  be  at  liberty 

to  take  such  steps  as  they  may  be  advised  to  secure  their 

debt  on  the  estates  there,  but  subject  to  account  for  all  the 

property  they  shall  obtain  in  or  from  the  Scotch  estates, 

in  the  suit  in  the  Court  of  Chancery^  as  that  Court  shall 

direct;   and  with  this    declaration  the  case   should  be 

remitted  to  the  Court  of  Chancery  to  do  therein  as  may 

be  just. 

My  Lords,  with  reference  to  the  concluding  remarks  of 
my  noble  and  learned  Friend  opposite,  I  would  take  the 
liberty  of  observing  that  there  is  no  question  about  com- 
mitting the  agent ;  nor  is  the  jurisdiction  here,  because  the 
agent  is  resident  here.  The  jurisdiction,  if  it  exists,  is 
because  the  Appellants  are  here  by  their  houses  of 
business,  and  by  their  agents,  just  as  they  are  in  Scotland 
by  their  house  of  business  and  their  agents.  They  carried 
on  as  great  a  business  here  as  in  Scotland.  They  manu- 
factured in  Scotland  and  sold  in  England.  What  would 
be  the  use,  of  manufacturing  if  they  could  not  sell  the 
goods  they  manufactured?  I  have  been  unable  to  dis- 
cover which  is  the  particular  residence  of  this  company. 
The  money  of  the  Appellants  is  made  by  returns  coming 
from .  England.  They  manufacture  in  Scotland.  The 
members  of  this  corporation  do  not  make  the  iron ;  they 
do  not  reside  in  tlie  house.    They  are  nobody ;  in  fact, 
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they  are  represented  by  their  seller,  but  they  are  not,  in        1855. 
other  respects,  persons  dealing    as    individuals.     Their         The 
business  is  carried  on  in  London  just  as  much  as  it  is  Cibbon  Iboh 
carried  on  in  Scotland.     It  is  not  therefore  a  question  of  v, 

attacking  the  agent  as  agent.  If  the  service  upon  the  JJ^^^^Jj^^L 
a^ent  is  right,  it  is  because,  in  respect  of  their  house  of 
business  in  England,  they  have  a  domicile  in  England. 
And  in  respect  of  their  manufactory  in  Scotland,  they  have 
a  domicile  there.  There  may  be  two  domiciles  and  two 
jurisdictions;  and  in  this  case  there  are,  as  I  conceive, 
two  domiciles  and  a  double  sort  of  jurisdiction,  one  in 
Scotland,  and  one  in  England;  and  for  the  purpose  of 
carrying  on  their  business,  one  is  just  as  much-  the 
domicile  of  the  corporation  as  the  other. 

My  Lords,  I  have  thought  it  necessary  to  state  to  your 
Lordships  the  view  which  I  take  generally  of  this  case ;  and 
as  I  differed  in  opinion,  I  thought  it  respectful  to  my  noble 
and  learned  Friends  to  place  upon  paper  what  I  have  now 
read  to  your  Lordships.  Of  course  my  opinion  will  go  for 
nothing,  as  the  decision  below  will  be  overruled.  But  I 
would  submit  to  my  noble  and  learned  Friends  that  the 
case,  in  the  view  which  they  take  of  it,  cannot  be  remitted. 
If  the  view  which  I  take  should  prevail,  it  ought  to  be  re- 
mitted; but  as  my  noble  and  learned  Friends  are  of 
opinion  that  the  injunction  ought  not  to  have  been  granted 
they  should  reverse  the  order  of  the  Master  of  the  Rolls, 
and  60  release  the  Carron  Company  from  all  obligation  in 
respect  of  the  suit 

Lord  Brougham. — As  to  what  my  noble  and  learned 
Friend  has  said  about  his  opinion  going  for  nothing,  I  must 
observe  that  it  only  goes  for  nothing  as  regards  the  deci- 
sion, but  that  otherwise  the  opinion  of  my  noble  and  learned 
Friend,  especially  backed  as  it  is  by  his  very  able  argu- 
ments, must  go  for  a  good  deal.     I  am  very  sorry  that  we 

H  H  4 


460 


CASES  IN  THE  HOUSE  OF  LORDS. 


1855. 

The 

Carron  Iron 

Company 

V. 

Maclarek 
and  others. 


should  differ  upon  the  subject ;  it  is  a  yery  important  dimi« 
nution  to  the  value  of  our  judgment. 

Lord  Chancelfor. — The  order  will  be  according  to  the 
prayer.  Discharge  the  order  of  the  l6th  Nowmber  1852 
and  the  6th  of  December  1852.  That  dissolves  the  injunc- 
tion granted  by  the  order  of  the  15th  of  November.  The 
costs  to  be  paid  by  the  Respondents. 

House  of  Lords'  Journals,  11  July  1855. 


1855. 


2,  9,  24,  26, 
July. 


The  Mayor,  BtrBOBswai,  &c.  of  Jp^^^^y^  ^  _g^ 


Drooheda 

Sarah  Olivia  Holmes,  Admi-' 
nistratrix  of  Joseph  Holmes, 
Deceased      •        -        -        -. 


Defendant  in  Error. 


Corporation. 
Leaus. 

**  Cooenant.** 
^RuUtUion.** 


Bt  the  6  &  7  Will,  4,  c.  100.  (paased  in  Auffwt  1896),  no  convey- 
ance of  lands  in  certain  corporations  (of  which  Dro^^Mla  was  one), 
was  to  be  made,  unless  in  pursuance  of  a  corenant,  contract,  or 
agreement  made,  or  a  resolution  of  the  corporation  duly  entered 
in  the  corporate  books,  before  the  16th  Fthrtuury  1836.  This  pro- 
vision was  continued  by  successive  statutes,  and  incorporated  into 
the  3  &  4  Ftcf.,  c.  108  and  c.  100.  The  Corporatbn  of  Drogheda 
had  from  time  to  time  passed  resolutiona  as  to  the  granting  of 
leases  of  the  corporate  property,  and  on  the  20th  April  1801 
passed  a  resolution  (which  was  duly  entered  in  the  corporate 
books),  directing  that  ^'the  auditors  and  viewers  should  on 
reporting  on  petitions  for  the  renewals  of  leases  take  into  con- 
sideration the  value  of  the  premises,  and  value  the  same  at  the 
full  value  between  man  and  man,  and  that  the  petitioner  so 
applying  shall  be  then  entitled  to  a  renewal,'*  on  certain  tenDS 
therein  mentioned, ''  and  that  all  reports  shall  hereafler  be  received 
at  one  assembly,  and  taken  into  consideration  not  sooner  than  the 
then  following  quarter  assembly/*  A  lease  had  been  granted  in 
1785  for  61  years ;  in  1841  a  petition  was  presented  for  ita  renewal ; 
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the  petition  was  referred  to  the  auditors  and  viewers,  whose  report         1855. 
was  presented  on  the  7th  January  1842,  and  on  the  same  day  a  "^^ 

resolution  ordering  the  renewal  was  passed  :  iJr '^^^^^^ 

IIkld^  that  this  was  not  a  resolution  which  hrought  the  case  within    ^^^^^  *®'» 
the  exceptions  in  the  statute  ;  for  it  merely  bound  the  Corporation       Holmes. 
to  receire  the  report,  and  afterwards  to  consider  the  propriety  of 
acting  upon  it.    The  resolution  need  not  be  a  contract. 

Lord  St.  Leonards^  This  resolution  was  insufficient,  although  it 
might  not  be  necessary  that  the  resolution  should  be  such  as  would 
I'orm  a  binding  contract,  enforceable  in  a  Court  of  Equity :  and  ^ 
farther,  the  resolution,  such  as  it  was,  had  not  been  complied  with, 
for  the  lease  was  granted  at  the  same  meeting  at  which  the  report 
of  the  auditors  and  viewers  was  presented. 


This  was  an  action  of  ejectment  originally  brought  against 
Joseph  Holmes  (now  deceased),  to  recover  possession  of 
the  lands  of  Townrath^  in  the  county  of  Lotithy  near 
the  town  of  Drogheda.  The  declaration  was  filed  12  May 
1848,  and  the  demise  laid  on  the  22  October  1846.  The 
Defendant  pleaded  the  general  issue. 

An  indenture  of  lease  had  been  executed  by  the  Mayor 
and  Aldermen  o{  Drogheda,  dated  7  November  neby  by 
which  they  demised  to  William  Holmes ^  then  an  alderman 
of  the  borough,  the  lands  in  question,  on  payment  of  a 
fine  of  S14L  lis.  Sd.,  and  a  rent  of  62/.  ds.  2d.  The 
lease  was  to  commence  from  Michaelmas  then  last  past, 
and  to  continue  for  61  years,  which  would  end  at  Michael' 
mas  1846. 

The  Mayor,  Aldermen,  &c.,  possei^sed,  under  the  town 
charters,  the  power  to  manage  the  corporation  property, 
and  from  time  to  time  they  passed  resolutions  on  the 
subject  On  the  7th  October  1796,  a  resolution  was  agreed 
to,  that  in  future  all  lands  of  the  Corporation  should  be 
let  for  a  term  of  99  years,  one  half  of  the  rents  to  be  fined 
<lown  at  20  years'  purchase,  and  that  the  houses  and  building 
ground  in  the  town  and  suburbs,  be  let  for  99  years,  and  one 
half  of  the  rent  to  be  fined  down  at  10  years'  purchase. 
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1855.         On  the  20th  April  1801,  some  change  was  effected  by  the 

Drooheda     following  resolution  beii^  passed  :  **  Resolved  unammously, 

Mayor,  &c.,    ^^^  j^  y^^  ^^  instruction  from  this  Assembly  to  the  auditors 

HoiJi£8.       and  viewers,  on  reporting  upon  petitions  for  renewal  of 
leases  of  houses,  lands,  or  other  premises,  that  they  shall 
first  take  into  consideration  and  value  the  said  premises  at 
•  the  full  value  between  man  and  man ;  and  that  the  petitioner 
so  applying  shall  be  then  entitled  to  a  renewal  of  his  lease 
for  90  years  at  one-fourth  of  the  full  annual  value  as  a  rent, 
and  on  paying  and  fining  down  another  or  second  fourth,  at 
17  years'  purchase  for  lands,  and  10  years'  purchase  for 
houses  ;  always  obliging  the  petitioner  for  a  renewal  of  a 
lease  of  a  house  or  houses,  by  a  special  covenant,  and 
any  other  necessary  legal  deed,  to  build  or  rebuild  within 
five  years  afler  the  expiration  of  the  term  of  years  in  his 
old  lease,  under  a  forfeiture  of  his  new  lease  or  payment 
of  treble  rent,  as  the  Corporation  may  think  fit ;  giving  it 
also  as  a  matter  of  instruction  to  the  auditors  and  viewers, 
that  they  specially  report  on  oath  on  each  particular  case, 
what  sum  or  compensation  the  petitioner  appears  to  them 
to  be  justly  entitled  to  (if  any),  for  the  term  he  proposes 
to  surrender,  on  obtaining  a  renewal,  and  that  all  reports 
shall  hereafter  be  received  at  one  assembly,  and  taken  into 
consideration  not  sooner  than  the  then  following  quarter 
assembly." 

On  the  18th  January  1828,  another  resolution  was 
passed,  "  That  no  lease  be  renewed  by  this  Corporation 
until  the  premises  are  within  five  years  of  expiration." 

The  lease  granted  to  William  Holmes  had  become  vested 
in  Joseph  Holmes,  the  (husband  of  the  present  Respondent,) 
who  under  the  resolution  of  1828,  it,  presented  in  October 
1841  a  memorial,  praying  for  a  renewal  of  the  lease  upon  tlie 
usual  terms.  On  the  8th  of  October  1841,  the  matter  was, 
by  resolution,  referred  to  the  auditors  and  viewers,  who  made 
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a  report  in  &TOur  of  granting  a  new  lease  at  the  rent  of        1855. 

36/.  12  «.  11  d.j  and  on  payment  of  a  fine  of  706  /.  10  5. 11  cf.     Drooueda 

On  the  7th  of  January  1842,  this  report  was  read,  and  at   ^^*^^  ^^* 

once  confirmed  by  a  vote  in  accordance  with  which,  by  an       Holm  rs. 

indenture  of  the  15th  February  1842,  a  lease  on  these  terms 

was  granted  to  Joseph  Holmes  for  99  years,  to  commence 

as  from  the  29th  September  1841.     On  the  25  th  September 

1B45,  the  Corporation  served  on  Joseph  Holmes  a  notice 

to  quit  at  the  termination  of  the  lease  of  1785,  and  when 

that  day  (30   September  1846)   airived,  possession  was 

formally  demanded.     As  the  demand  was  not  complied 

with,  ejectment  was  brought.     The  cause  was  tried  at 

Louth  at  the  Summer  Assizes  of  1847,  before  the' late 

Mr.  Justice  Burton^  when  a  verdict  was  entered  for  the 

Plaintiff,  subject  to  the  opinion  of  the  Court  of  Queen's 

Bench  in  Ireland.     After  argument  in  that  Court,  the 

verdict  was  entered  for  the  Defendant  (a).     In  Trinity 

Tenn  1848,  the  present  action  was  brought  in  the  Court  of 

Exchequer  in  Ireland ;  the  cause  was  tried  at  Louth  at 

the  Summer  Assizes  of  1848,  before  Lord  Chief- Justice 

BlaMurne,  when  the  question  was,  whether  the  lease  of 

15  February  1842  was  or  was  not  valid  in  law.     The 

counsel  for  the  Plaintiff  insisted  that  the  lease  was  not 

valid  under  the  provisions  of  the  6  &  7  fVilL  4,  c.  100, 

entitled  ''  An  Act  to  restrain  the  alienation  of  Corporate 

property  in  certain  towns  in  Ireland"  (6),  and  of  s.  12, 

(a)  U  Jr.  Law.  Bep.  348,  nam  Roe  d.  Mayor,  &c.  of  Drogheda 

(h)  The  1st  section  enacts,  that  **  no  conveyance,  alienation, 
Kttlement,  charge,  or  incumbrance  whatsoever,  of,  out  of,  or  upon, 
wy  landfly  tenements,  or  hereditaments,  to  which  any  body  corporate 
nmed  in  the  schedole  to  this  Act  annexed,^'  {Drogheda  was  named 
in  the  schedole,)  **or  any  persons  in  trust,  &c.,  now  have,  or  may 
hereafter  acquire  any  right  or  title,  unless  in  pursuance  of  some 
coTemnty  or  contract,  or  agreement  bond  fide  made,  or  entered  into,  on 
or  befiare  the  16th  Fdiruary  in  the  present  year  (1836),  by  or  on  behalf 
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1856,        of  the  3  &  4  VicL,  c.  109,  which,  among  other  things,  was 


Drooheda 
Mayor,  &C*, 

V, 
HOLMRS. 


of  such  corporate  body,  or  of  some  resolution  duly  entered  in 
the  corporate  books  of  such  body  corporate,  on  or  before  the 
said  16th  of  Febmary^  shall  be  made  or  executed  by  or  on 
behalf  of  such  body  corporate  before  the  1st  day  of  SqpUtuJkr 
18a7.*' 

The  3  &  4  Ptef .,  c.  106,  (The  Municipal  Reform  Act  for  IreUMi) 

s.  140,  enacts,  **  That^t  shall  not  be  lawful  for  any  body  corporate 

of  any  borough  named  in  Schedule  X^*  (Drogheda  was  named  in 

that  schedule),  **  at  any  time  after  the  passing  of  this  Act,  to  sell, 

mortgage,  or  alienate  the  lands,  tenements,  and  hereditaments  of  the 

said  body  corporate,  or  any  part  thereof,  except  in  pursuance  of 

some  covenant,  contract,  or  agreemeDtbondJlde  made  or  entered  into^ 

on  or  before  the  20th  day  of  AuffuH  1836,  by  or  on  behalf  of  the 

body  corporate  of  any  borough,  or  of  some  resolution  duly  entered 

in  the  corporation  books  of  such  body  corporate,  on  or  before  the 

said  20th  day  of  August^  or  to  demise  or  lease,  except  in  pursuance 

of  some  covenant,  contract,  or  agreement  bond  fide  made  or  entered 

into,  on  or  before  the  said  '20th  day  of  Atiguitj  by  or  on  behalf  of 

such  body  corporate ;  or  in  pursuance  of  some  resolution  doly 

entered  in  the  corporation  books  of  such  body  corporate,  on  or  before 

the  said  20th  day  of  August^  except  in  the  cases  hereinafter  mentioned, 

any  lands,  tenements,  or  hereditaments  of  any  such  body  corporate, 

or  any  part  thereof,  or  to  enter  into  any  new  contract  or  agreement, 

except  in  the  cases  hereinafter  mentioned  for  demising  or  learing  the 

said  lands,  tenements,  and  hereditaments,  or  any  part  thereof,  for 

any  term  exceeding  31  years  from  the  time  when  such  lease  shall  be 

made,  or  if  made  in  pursuance  of  a  previous  agreement,  then  from 

the  time  when  such  agreement  shall  have  been  entered  into ;  ^*  and 

there  was  to  be  taken  a  reasonable  rent  without  any  fine  :  **  Provided 

that  in  all  cases  in  which  any  body  corporate  shall,  on  the  20th  day 

of  Auffwt  1836,  have  been  bound  or  engaged  by  any  covenant  or 

agreement,  expressed  or  implied,  or  have  been  enjoined  by  any  dt^ 

wiU,  or  oUier  document,  or  have  been  sanctioned  or  warranted  by 

ancient  usage,  or  by  custom  or  practice,  to  make  any  renewal  of 

any  lease  for  years,  &c.  &c,,  upon  the  payment  of  an  arbitrary 

fine,  it  shall  be  lawful  to  renew  such  lease  for  such  term  and  at 

such  rent,  and  upon  the  payment  of  such  fine  or  premium,  either 

certain  or  arbitrary,  and  with  or  without  any  covenant,  for  the 

future  renewal  thereof,  as  such  body  corporate  could  or  might  have 

done  in  case  this  Act  had  not  been  passed."    This  Act  came  into 

operation,  so  far  as  Drogheda  was  concerned,  on  the  25th  Octuber 

1842. 
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passed  ^  to  continue  for  a  limited  time,"  (c)  the  former        1856. 
Act.    The   defendant  relied   on   the   resolutions   passed     Dboohbda 
by  the  Corporation,  and  under  them  Lord  Chief-Justice  ^^^^^    ^'* 
was  of  opinion  that  the  lease  was  valid,  and  directed       Holmbs* 
the  jury  accordingly.     His  direction  was  excepted  to  by 
the  Plaintiff,  and  the  exceptions  were  argued  in  the  Court 
of  Exchequer,  where  judgment  was  given  for  the  Defen- 
dant.   A  Writ  of  Error  was  then  brought  in  the  Court  of 
Exchequer  Chamber  in  Ireland,  when  the  judgment  was 
affirmed.    Tlie  present  Writ  of  Error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke, 
Mr.  Baron  Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice 
Maule,  Mr.  Justice  Wightman,  Mr.  Baron  Plait,  Mr. 
Justice  Williams,  Mr.  Baron  Martin,  and  Mr.  Justice 
ilrowder  attended. 

Mr.  Napier  (of  the  Irish  Bar),  and  Mr.  Bramwell, 
'  for  the  Plaintiffs  in  Error : 
The  question  in  this  case  is,  whether  the  lease  of  15 
February  1842  is  valid,  as  made  ''in  pursuance  of  a 
resolution  didy  entered  on  the  corporation  books,"  before 
the  month  of  February  1836;  that  depends  on  the  con- 
straction  of  the  statutes  6  &  7  Will.  4,  c.  100,  and  3  &  4 
Vict,,  c.  108  &  c.  109.  The  object  of  the  first  of  these 
statutes  was  to  restrain  corporations  in  the  alienation  of 

(e)  The  3  &  4  Viet.,  c.  109,  b.  12,  repeated,  with  the  necessary 
changes,  the  material  words  of  the  6  &  7  Will,  4,  c.  100,  down  to 
*  the  odd  16th  of  February**  as  above  quoted,  and  then  proceeded 
thos:  ^ Shall  (except  as  hereinafter  provided)  be  made  or  executed, 
by  or  on  behalf  of  such  body  coiporate,  on  or  before  the  day  of  the 
fint  election  of  councillors  under  the  "  (Irish  Municipal  Corporation 
Act,  3  &  4  Viet.  c.  108),  ^  in  any  borough  named  in  the  Schedule  A. 
of  that  Act ''  {Drogheda  was  there  so  named).  By  the  13th  section, 
the  Act  was  to  come  into  operation  as  to  Drogheda  and  the  other 
boroui^hs  in  Schedule  A.  "  on  the  day  after  the  election  of  a  town 
wnncil  under  the  provisions"  of  c.  108.  (That  day  was  the  26th 
Oetofcer  1842.) 
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1855.        corporation  property.    The  others  adopted  the  same  prin- 

Dboohsda     ciple  and  expressed  it  nearly  in  the  same  words.     In  the 

Mayor,  &c.,   ^^^^  ^f  p^^  ^   jt/^^  Attorney- General  (d),  the  question  of 

Holmes,  the  construction  to  be  given  to  statutes  of  this  kind  was  fully 
considered  in  this  House;  all  the  Lords  agreed  in  that 
case,  that  as  to  corporation  property  "The  Municipal 
Corporation  Act  creates  a  trust  for  corporation  purposes," 
and  that,  except  in  performance,  of  such  trust,  the  corporation 
cannot  dispose  of  the  corporate  property.  The  statute 
6  &  7  WW.  4,  c.  100,  required  that  no  lease  should  be 
granted  of  corporation  lands  "  unless  in  pursuance  of  a 
covenant,  contract,  or  agreement  bond  fide  made  before  the 
16th  day  of  February  1836,  or  of  some  resolution  duly 
entered  on  the  corporate  books,"  before  that  day.  The 
resolution  meant  by  the  statute  must  be  something  which 
is  binding  in  the  particular  case,  which  is  equivalent 
to  a  contract,  and  cannot  be  rescinded,  Marshall  v.  The 
Corporation  of  Queenborough  (e);  not  any  thing  which 
merely  declares  a  general  intention  that  is  to  be  afterwards 
applied  to  a  specific  object,  nor  one  which  those  who  made 
it  were  at  any  particular  time  at  liberty  to  abrogate.  A 
different  construction  will  enable  any  corporations  to  defeat 
the  purposes  of  the  Legislature,  and  to  grant,  as  in  this 
case,  leases  of  corporation  lands  at  a  rent,  and  upon  fines, 
very  far  below  their  real  value,  and  so  to  render  the  public 
trust  ineffectual.  It  is  of  public  importance  that  such 
improvident  or  corrupt  grants  should  be  prevented ;  there 
is  no  discretion  vested  in  the  Corporation ;  for  where  par- 
ties have  a  discretion,  they  have  the  power  to  exercise  it 
indiscreetly.  The  case  of  Taylor  v.  The  DuluAch  Hos- 
pital (/),  shows  that  the  order  of  a  corporation  to 
make  a  new  lease  (and  the  resolution  in  this  case  is  no 

{d)  8  Clark  &  F.  409.  (/)  1  P.  Wms.  656. 

(<?)  1  Sim.  &  S.  520. 
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more)  cannot  be  treated  as  equivalent  as  an  agreement  to         1B55. 
make  it    Carter  v.  The  Dean  and  Chapter  of  Ely  (g)  goes     Dbooheda 
still  further ;  for  that  case  establishes  that  an  entry  of  the    "^^^^^    ^'* 
tenns  of  an  agreement  in  the  books  of  a  corporation  will  not       HouiBS. 
liind  the  corporation,  though  signed  by  the  majority  of  the 
body.    To  be  enforceable  it  must  be  binding  upon  both  par- 
lies, WUmot  V.  The  Corporation  of  Coventry  (A),  Vaughton 
T.  Brine  (t).     A  statute  like  this  was  construed  strictly  in 
tdgt  V.  Parker  (j),  even  against  the  assignees  of  a  bank- 
rupt, and  they  having  seized  goods  of  the  bankrupt  on  the 
premises  of  a  third  person,  were  held  not  to  be  within  the 
protection  of  the  6  Geo.  4,  c.  16,  as  having  acted  ''in 
porsoance  of  the  statute." 

The  proper  construction  of  the  6  &  7  Will.  4,  c.  100, 
leaves  no  doubt  as  to  the  application  of  these  principles ; 
that  statute  not  merely  prohibits  improper  alienation,  but 
any  alienation  at  all  from  the  preceding  16  February  till 
^tember  1837.  The  only  qualification  on  that  is  where 
the  alienation  is  in  consequence  of  a  previous  ''  covenant, 
contract,  or  agreement ;"  the  resolution  here  does  not  fall 
within  any  one  of  these  descriptions.  On  the  other  side, 
it  is  contended  that  this  provision  must  be  considered  under 
the  3  &  4  Vict.  c.  108,  s.  140,  with  reference  to  any  custom 
in  a  corporation  ordinarily  to  make  renewals.  But  the 
general  intention  of  the  Legislature  does  not  admit  of  such 
a  construction ;  for  that  intention  is  to  restrain  corporations 
from  parting  with  or  incumbering  their  property,  except  in 
respect  of  something  which  is  obligatory  on  them  in  point 
of  law;  that  was  not  the  case  here.  The  petition  for 
renewal  was  referred  to  valuers,  who  made  a  report,  which 

(S)  7  Sim.  211.  C.  478 ;  and  Knight  v.  Barber^ 

(A)  1  Y.  &  C.  Exc.  618.  16  Mee.  &  W.  66. 
(t)  1  Scott's  N.  R.  258  ;  but  ( j)  8  B.  &  Cr.  697. 

5«//iV*«  ▼•  Budd\  8  Dowl.  P. 
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1855.         report  was  confirmed^  and  on  it,  and  not  on  the  previous 

Drooheda     resolution,  the  renewal  lease  was  granted.     Suppose  the 

^^^^  report  of  the  valuers  had  recommended  a  lease  for  eight 

Holmes.       years  only,  and  Such  lease  had  been  granted,  that  would 

have  been  a  new  lease,  and  not  within  the  resolution ;  it  is 

not  the  less  so  because  the  whole  report  was  agreed  to. 

[Lord  St.  Leonards, — What  is  the  meaning  of  the  words 
**  and  that  the  petitioner  so  applying  shall  be  then  entitled 
to  a  renewal  of  the  lease?"] 

Those  words  seem  rather  to  refer  to  an  existing  practice 
respecting  renewals,  than  to  constitute  a  binding  resolution 
to  grant  them.  They  were  meant  merely  as  a  recognitioa 
of  old  rights.  No  bye-law  or  usage  can  be  intended  by 
the  words  in  the  statute ;  if  that  had  been  intended  it  would 
have  been  expressed.  In  the  case  of  The  Attorney- 
General  v.  The  Corporation  of  Dublin  (k)  a  question  of 
this  sort  came  before  Lord  St.  Leonards,  who  thus  expressed 
his  opinion  on  the  meaning  of  the  statute :  ''  The  intention 
of  the  Legislature  in  passing  the  statute  of  the  6  &  7  Will.  4, 
c.  100,  cannot  be  doubted ;  it  was  to  prevent  corporations 
from  dealing  with  their  property  pending  the  period  a 
reform  in  the  corporation  was  under  the  consideration  of 
Parliament,  in  a  way  in  which  they  would  not  have  dealt 
with  it  if  they  had  not  been  aware,  or  at  least  suspected, 
that  their  privileges  and  their  property  were  about  to  pass 
into  other  hands."  The  Plaintiffs  in  Error  submit  that 
this  is  the  true  exposition  of  the  statute.  But  farther,  this 
lease  was  not  only  not  made  "  in  pursuance  of  a  covenant, 
contract,  or  agreement,"  or  of  "  a  resolution  duly  entered 
on  the  corporate  books  before  the  l6th  of  February  "  but 
was  made  in  contravention  of  the  resolution  that  was  to  be 
found  there ;  so  that  if  that  resolution  is  to  be  taken  as 
having  a  binding  effect,  then  the  lease  is  bad.     By  that 

(i)  1  Dru.  &  War.  554. 
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resoladooy  the  report  made  ''  at  one  assembly/'  is  to  be        1855. 
taken  iato  consideration  **  no  sooner  than  the  following     DBoaHSDA. 
quarterly  assembly."   Here  the  report  was  presented,  and        ^^    ^'* 
the  grant  of  the  lease  made  on  the  same  dtfy.    This  lease       Houibs. 
is  therefore  bad,  even  supposing  the  resolution  to  have 
the  effect  of  authorising  the  making  of  a  lease  of  this 
kind,  and  the  Plaintiffs  in  Error  are  consequently  entitled 
to  judgment 

Mr.  Isaac  Butt  (of  tlie  Irish  Bar)  and  Mr.  Hugh 
Hill  for  the  Defendant  in  Error  .• 

In  deciding  this  case,  which  entirely  depends  on  the 
coDstniction  of  the  statutes,  it  piust  be  borne  in  mind  that 
before  the  6  &  7  Will.  4,  c.  100,  there  were  no  definite 
trusts  attached,  as  at  present,  to  corporate  property  in 
Inland.  There  was  therefore  an  absolute  right  of  aliena- 
tion of  si^ch  property.  It  was  in  the  same  state  in  Ireland 
as  it  had  been  in  this  country  before  the  passing  of  the 
Municipal  Corporation  Act.  This  is  a  disabling  statute, 
and  must  so  be  construed.  The  resolution  of  the  20th 
Febnuny  1801,  is  that  under  the  authority  of  which  this 
lease  is  made,  and  that  resolution  has  been  properly  carried 
into  effect.  The  existence  of  that  resolution  prevents  any 
one  of  the  statutes  from  applying  to  this  case.  *  That  resolu- 
tion was  duly  entered  on  the  corporation  books,  and  had  a 
bioding  effect  on  the  corporation.  Though,  under  the 
3  4  4  Vict.,  c.  108,  s.  140,  Irish  corporations  were  deprived 
of  the  power  of  making  leases  for  more  than  31  years,  yet 
that  deprivation  was  subject  to  the  exception  of  making 
them  in  the  same  manner  as  they  had  been  made  in  former 
times.  The  question,  whether  the  lease  was  in  pursuance 
of  the  agreement,  or  of  the  old  usage,  was  the  first  question 
which  the  corporation  had  to  decide.  The  Non-alienation 
Act  of  1836  did  not  exclude  the  operation  of  any  bye- 

TOL.  Y.  II 
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»  * 

1855.        law  or  usage  of  the  corporation^  and  the  resolution  of 

Droohsda     1801  operates  here  as  a  bye-law,  and  makes  the  renewed 

Matoi^  &c^   j^^g  ^jjj      ^^j.  ^^  passing  of  the  6  &  7  WiU.  4,  c.  100, 

HoucBk  the  case  of  I%e  Attorney- G eneral  y.  The  Corporation  of 
Dublin  came  before  Lord  St.  Leonards  in  the  Court  of 
Chancery  in  Irelandj  and  his  Lordship  expressed  the 
opinion  already  referred  to  (/) ;  but  that  very  opinion  shows 
that  the  statute  did  not  affect  cases  where,  before  it  was 
passed,  the  corporation  had  made  a  bye-law,  or  had  been 
accustomed  to  act  on  a  certain  usage  in  granting  these 
renewal  leases.  What  had  taken  place  in  this  country  is 
to  be  treated  as  manifesting  the  intention  of  the  legislature 
in  framing  the  Irish  statute.  Pending  the  passing  of  the 
English  Act,  very  extensive  litigation  was  going  on  with  a 
view  to  upset  the  alienation  of  certain  property  at  Liverpool, 
The  case  of  The  Attorney-General  v.  The  Mayor  of 
Liverpool  (m),  showed  that  the  power  to  interfere,  as  in 
case  of  breach  of  trust,  arose  with  that  statute.  In  The 
Attorney-General  v.  Aspinall  (n),  the  power  was  first 
directly  applied;  and  in  The  Attorney-General  v,  WUeon  (o\ 
the  old  power  of  the  Court  of  Equity  to  relieve  against 
alienations  which  were  collusive  was  asserted.  In  the 
enactii^partof  the  statute,  the  word  'Mease"  is  not  used; 
"  conveyance,  alienation,  settlement,  chaise,  or  incum- 
brance," are  the  words  employed ;  none  such  is  to  be  made, 
unless  in  pursuance  of  some  covenant ;  but  there  the  word 
'^  covenant"  must  mean  covenant  under  seal,  and  it  is  plain, 
from  the  words  employed,  that  the  legislature  had  not 
^  lease  in  contemplation,  while  even  alienations,  which 
were  to  be  made  in  pursuance  of  a  prior  resolution  re- 
gularly entered  on  the  corporate  books,  were  allowed  to  be 
valid. 

(l)  See  afUe,  p.  468.  (n)  2  Myl.  &  Cr.  613. 

(m)  1  Myl.  &  Cr.  171.  (o)  9  Sim.  30. 
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Here  it  is  clear,  that  the  sacrifice  of  five  yean  of  the        1965. 
lease,  for  the  purchase  of  which  a  large  sum  of  money  had     Dbogheda 
been  given,  entitled  the  Defendant  to  a  renewal ;  that  re-       7^^^    ^^ 
newal  being,  as  it  was,  sanctioned  by  the  ancient  custom  and      Holmbs. 
usage  of  the  corporation.    There  is  no  necessity  whatever 
for  the  resolution  to  be  something  which  amounts  to  a 
biiHliiig  contract ;  the  resolution  constitutes  a  bye-law,  and 
if  ralid  m  itself  will  warrant  what  is  done  under  it    This 
Municipal  Corporation  Act  was  for  this  purpose  a  disabling 
Act;  it  came  into  operation  in  Drogheda  after  the  first 
electioa  of  town  councillors,  and  therefore  not  until  the 
month  of  October  1842,  which  was  long  after  this  renewal 
had  been  actually  granted.    That  Act  therefore  did  not 
aSsct  the  renewal,  which  was  made  in  due  accordance  with 
tbe  provisions  of  the  6  &  7  Will.  4,  c.  100,  being  made  in 
ponuDce  of  a  resolution  duly  entered  in  the  books  of  the 
Corporation  before  the  16th  otFebmary  1835. 

Mr,  Napier  replied. 

The  Lord  Chancellor  proposed  that  the  following  ques- 
tion should  be  put  to  the  Judges : 

Whether  on  the  record  (as  set  out  in  the  printed 
Appendix),  the  Plaintiffii  were  entitled  to  judgment  for 
an  award  oi  venire  de  novo? 

Mr.  Baron  Parke  this  day  delivered  the  unanimous       8  July. 
<^Fuuou  of  the  Judges. 

To  the  question  proposed  by  your  Lordships,  we  answer, 
that  m  our  opinion,  cm  the  record  (as  set  out  in  the  printed 
Appendix),  the  Plaintifis  were  entitled  to  judgment  for  an 
award  of  a  venire  de  novo. 

The  question  altogether  depends  upon  the  validity  of  the 
lease  of  the  date  of  the  15th  February  1842,  made  by  the 

n2 
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1865.        lessors,  the  Plaintiffs,  here,  who  constitute  the  corporation 
DaooHEOA     of  Drogheda,  to  the  Defendant. 
TOB,    e^       ^jjj^   Lordship  stated  the  facts  of  the  case,  and  the 
Houui.     provisions  of  the  statutes,  and  read  the  12th  sect,  of  the 
3  &  4  Vici.  c  109.] 

There  being  no  covenant,  contract,  or  agreement  in 
this  case,  the  simple  question  is,  whether  there  was  any 
resolution,  within  the  true  meaning  of  this  section,  duly 
entered  in  the  corporate  books,  before  the  16th  day  of 
February  1SS6 1 

The  only  resolution  on  which  any  reliance  could  be 
placed,  was  that  of  the  20th  April  1801,  which  appeared 
in  the  books ;  it  was  to  this  effect : 

[His  Lordship  read  it,  see  antey  p.  462.] 

There  were  two  other  resolutions  of  January  1828  and 
October  1841 ;  then  an  entry  of  the  report  of  the  auditors 
and  viewers  of  the  7th  January  1842,  and  the  resolution 
of  the  same  date  granting  the  lease  in  question. 

The  Lord  Chief  Justice  directed  the  jury,  that  having 
regard  to  the  several  resolutions,  the  Defendant's  memorial, 
and  the  proceedings  thereon  given  in  evidence,  the  lease  of 
1842  was  made  in  pursuance  of  a  resolution  or  resolutions 
duly  entered  in  the  books  of  the  corporation  of  Drogheda 
before  the  1 6th  of  February  1 836,  and  that  the  lease  was 
therefore  valid  in  law,  and  the  Defendant  entitled  to  a  ver- 
dict. The  counsel  for  the  Plaintiffs  excepted  to  this  direc- 
tion, and  the  jury  found  a  verdict  for  the  Defendant  The 
question  your  Lordships  propose  is,  as  to  the  validity  of 
this  exception.  Our  opinion  is  that  it  is  well  founded,  and 
that  a  venire  de  novo  ought  to  be  awarded.  We  all  think 
that  in  this  case  there  was  no  such  resolution  given  in  evi- 
dence, as  to  satisfy  the  words  of  the  statute. 

The  restrictive  enactments  of  the  statutes  6  &  7  WUl  4, 
and  3  &  4  Vict.  c.  108  &  c.  109,  were  clearly  for  the  purpose 
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of  disabling  corporations  from  dealing  with  their  property  in        1865. 
a  different  manner  from  that  which  they  would  have  done,     Droohkda 
if  they  had  not  been  aware  that  it  would  probably  pass      ^^^^    *'» 
into  other  hands,  as  stated  by  the  Lord  Chancellor  Svgden^       Holmes. 
in  the  case  of  Attomey-general  v.  Corporation  of  Dub- 
^{p)>    But  the  Legislature  thought  that  there  might 
safely  be  excepted  from  the  general  prohibition  grants  in 
porsoance  of  a  covenant  or  agreement  bond  fide  made 
before  a  prior  day,  when  corporations  would  probably  have 
entertained  no  expectation  of  being  deprived  of  Aeir  pro- 
perty, and  made,  not  merely  when  they  were  under  a 
binding  contract  to  convey,  but  even  where  they  had  bound 
themselves  definitively,  by  a  resolution  entered  in  their  cor- 
porate books,  to  make  a  grant  or  lease ;  such  a  resolution 
as  was  final  and  complete,  and  required  no  further  con- 
sideration or  deliberation  on  their  part,  and  which  would 
ccnstitute  an  agreement  enforceable  in  equity  if  commu- 
nicated to  and  acted  upon  by  another,  and  expense  in- 
cnned,  according  to  the  principle  laid  down  by  Sir  John 
liQch^  in  Marshall  v.  Corporation  of  Queenhorough  (g\ 
or  even  a  resolution,  though  not  enforceable  in  equity,  such 
as  was  come  to  by  the  corporation  of  Coventry,  and  entered 
in  the  corporation  books  in  the  case  of  WUmot  v.  Hie  Cor^ 
poration  of  Coventry  (r).     But  we  think  that  at  all  events 
it  must  be  a  resolution  showing  a  clear  and  definite  intention 
to  grant  a  lease  on  certain  definite  terms. 

If  the  resolution  is  of  that  character,  we  do  not  go  so 
&r  as  to  say  that  it  must  be  one  for  granting  a  lease  to 
one  particular  individual;  it  may  be  to  grant  leases  to 
several  different  persons  by  one  resolution,  or  to  a  defined 
class,  as  to  all  freemen  of  a  certain  standing ;  but  it  must 

{p)  1  Dru.  &  W.  564.  (r)  1  Yo.  &  Coll.  Exch.  6ia 

(?)  1  Sim.  &  St.  620. 
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1855.        be  a  resolution  final  in  itself,  and  which  requires  no  further 

Drooueda    consideration  before  the  corporation  shall  determine  to  adopt 

»!*  ^'  ^^  ^^^     '^  *^^  *  resolution  could  be  open  to  further 

HoLHss.      consideration  after  the  16th  February  1836,  a  subsequently 

completed  resolution  might  be  open  to  the  suspicion  of 

being  unduly  and  improperly  made. 

Now  the  resolution  of  April  1801  is  by  no  means  a  com- 
plete resolution.  It  is  made  in  favour  of  fi*eemeny  but 
with  respect  to  all  it  is  not  final,  but  deliberatiTe.  It 
leaves  it  open  for  the  corporation  in  each  case,  when  the 
grant  of  a  lease  was  asked  for,  to  consider  the  valoation 
made  by  the  valuers,  and  the  character  of  the  proposed 
lessee,  and  to  reject  the  petition  if  they  did  not  approve  of 
either.  Whether  that  part  of  the  resolution  of  1601,  that 
reports  received  at  one  assembly  could  not  be  taken  into 
consideration  at  that  assembly,  still  continued  in  force,  or 
was  tacitly  repealed,  we  need  not  inquire,  because  whether 
it  was  or  not,  we  think  the  resolution  of  1801  was  not  such 
as  the  statute  requires,  and  the  resolution  of  7  Jaxnary 
1842,  and  the  lease  of  the  15th  February  1 842,  not  being 
founded  on  a  su£Eicient  resolution  duly  entered  in  the  cor- 
poration books  before  February  1836,  are  void. 

It  also  appears  to  us  that  so  long  as  the  resolution  con- 
tinued unrepealed,  not  to  renew  until  within  five  years  of 
the  expimtion  of  the  existing  lease,  no  resolution  to  renew 
this  lease  could  have  been  made  before  February  1836, 
because  the  last  five  years  of  the  former  lease  of  1785  did 
not  begin  till  Michaelmas  1840. 

It  may  be  proper  to  observe,  that  section  13  of  the 
statute  3  &  4  Vict.  c.  109,  which  enacts  that  that  Act  shall 
come  into  operation  in  (amongst  other  boroughs)  Drogheda 
on  the  day  after  the  election  of  a  town  council,  under  the 
provisions  of  that  Act,  never  could  have  intended  to  delay 
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the  operation  of  section  12  tiU  that  period;  it  must  refer        1855. 
to  the  other  parts  of  the  Act.    We  consider  section  12  to     Droohbda 
have  been  in  force  before  that  period,  and  the  question  on   ^^^^^  *®*» 
that  section  b  that  which  we  have  stated.  Houus. 

We  are  of  opinion  that  there  was  no  resolution  such  as 
the  statute  requires  existing  in  this  case,  tliat  the  direction 
of  the  Lord  Chief  Justice  was  wrong,  and  that  there  ought 
to  be  an  award  of  a  venire  de  novo. 

Our  opinion,  if  your  Lordships  should  act  upon  it,  by 
giving  judgment  for  the  Plaintiffs  in  Error,  will  not  pre- 
clude the  representatives  of  the  original  Defendant  from 
hereafter  applying  to  and  obtaining  from  the  new  cor- 
poration another  lease  under  the  3  &  4  Vkt,  c.  108,  sec.  140, 
if  the  lessee  was  in  the  position  of  a  person  as  to  whom  the 
corporation  was  sanctioned  or  warranted,  by  ancient  usage, 
or  by  custom  or  practice,  to  make  a  renewal  of  his  lease, 
within  the  meaning  of  that  clause. 

The  Lord  Chancellor : 

My  Lords,  in  this  case,  I  have  merely  to  call  your  Lord-  ^4  July. 
ships'  attention  to  the  opinion  which  has  been  delivered  by 
the  learned  Judges  through  Mr.  Baron  Parke,  and  which 
I  confess  seems  to  me  to  exhaust  the  subject  [His  Lord- 
ship stated  very  frdly  the  circumstances  of  the  case.]  The 
defence  arising  on  the  grant  of  the  new  lease  would  un- 
doubtedly be  a  good  defence  to  the  action  of  ejectment,  if 
the  corporation  had  power  to  make  that  new  lease. 

Whether  the  mayor  and  burgesses  had  such  a  power, 
depends  upon  the  particular  provisions  of  the  Irish  Muni- 
cipal Corporation  Act,  the  3  &  4  Vict  c.  108.  The  two 
actions  of  that  statute  are  sections  139  and  140.  By 
^hose  sections,  corporations  in  Ireland  were  restraitied  from 
sdlmg,  or,  except  under  certain  restrictions,  leasing  their 
property.    The  corporate  property  is  in  truth  made  trust 

]  T  4 
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1855.        property  applicable  to  public  purposes,    lliat  is  just  the 

DnooHBDA     same  in  Ireland  as  it  is  in  England.    That  Act  came  into 

Mayor,  Ac,  operation,  as  far  as  Drogheda  is   concerned,  on  the  25th 

HoLMxs.      October  1842 ;  that  is,  not  until  after  the  new  lease  had 

been  granted  to  Holmes  in  February  1842. 

Therefore  it  would  seem,  looking  to  that  Act  aloDe,  that 
there  could  be  nothing  in  that  Act  which  would  prevent 
the  corporation  from  granting  in  February  1842  the  lease 
which  might  have  been  granted  if  that  Act  had  not  been 
passed.  But  by  another  Act  passed  in  the  same  Session, 
indeed  the  very  next  chapter,  the  3  &  4  VicLj  c.  109,  con- 
tinuing certain  enactments  which  had  been  made  from 
time  to  time  since  the  year  1836,  it  was  provided  that  it 
should  not  be  lawful  for  corporations  to  make  new  leases 
that  they  were  not  bound  to  make  by  virtue  of  some 
contract  previously  entered  into,  or  in  pursuance  of  some 
resolution  duly  entered  in  their  corporate  books.  That 
enactment  was  in  truth  only  a  continuation  of  a  prior 
enactment  which  had  been  made  in  1836,  and  which  had 
been  continued  from  time  to  time,  so  that  from  the  time 
that  the  altered  state  of  Municipal  Corporations  was  con- 
templated, up  to  the  time  when  those  bodies  in  their  altered 
state  were  reformed,  and  came  into  their  present  state  of 
existence,  the  Irish  corporations  were  restrained  from  dis- 
posing of  their  property. 

The  12th  section  of  that  statute  (c.  109)  is  one  to  which 
I  must  direct  your  Lordships'  attention.  [His  Lordship 
read  it,  see  aute  p.  465,  n]  Now,  it  was  not  contended  that 
there  was  here  any  contract  or  covenant  which  would 
enable  the  corporation,  in  opposition  to  that  general  enact- 
ment, to  make  the  lease  in  question.  But  it  was  said  that 
there  was  a  resolution  duly  entered  in  the  corporate  books, 
under  which  it  was  competent  to  the  corporation  to  make 
the  lo^se,  which  in  fact  was  made.    The  resolution  mainly 


CASES  IN  THE  HOUSE  OF  LORDS.  477 

relied  upon  was  that  which  was  passed  on  the  20th  of        18£6. 
April  1801.    [His  Lordship  read  it;  see  ante,  p.  462.]  Dboqhxda 

The  effect  of  that  resolution  was,  that  when  an  appUca-  Mayor,  &c., 
tion  was  made  for  a  renewed  lease,  it  should  be  referred  to  Houm. 
certain  auditors  and  viewers  to  examine  into  the  matter. 
They  were  to  make  their  report,  and  certain  times  were 
to  be  fixed,  upon  which,  according  to  the  resolution,  re- 
Dewed  leases  might  be  granted,  the  mayor  and  aldermen  not, 
however,  binding  themselves  to  make  the  grant,  as  is  obvious 
from  this  circumstance,  that  the  auditors  were  to  make  a 
report,  and  that  report  was  to  be  taken  into  consideration 
by  the  corporation  at  the  following  quarterly  meeting. 

A  subsequent  entry  was  also  reUed  upon  at  the  trial,  a 
resolution  of  the  18th  o{  January  1828,  but  it  is  not  very 
material.  It  is  merely  a  resolution,  that  no  lease  should 
ever  be  renewed  of  which  there  was  more  than  five  years 
to  run.  In  point  of  fact,  the  holder  of  this  61  years'  lease, 
when  there  was  less  than  five  years  to  run,  made  a  sur- 
render of  the  lease,  and  a  new  lease  was  granted  to  him. 
As  &r,  therefore,  as  that  resolution  is  concerned,  he  duly 
complied  with  it. 

Bat  the  question  is,  whether  or  not  this  resolution  of  the 
2ath  of  April  1801  was  a  resolution  within  the  meaning  of 
that  clause,  which  enabled  a  corporation  to  grant  a  valid 
lease,  notwithstanding  the  prohibition  that  had  been  in 
force  from  1836  downwards. 

When  this  question  was  argued,  upon  which  in  truth  the 
case  entirely  depends,  we  had  the  assistance  of  the  learned 
Judges.  The  case  was  fiilly  considered  by  them,  and  they 
gare  an  opinion  in  which  I  believe  all  your  Lordships  con- 
carred.  The  noble  and  learned  Lord,  Lord  St.  Leonards, 
not  now  in  his  place,  has  authorised  me  to  say  that  he 
takes  the  same  view  as  that  which  was  taken  by  the  learned 
Judges,  that  that  is  not  a  resolution  within  the  meaning  of 
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1855.        that  section  of  the  Act,  and  for  this  reason,  when  it  is  said 
DBOGHKDi.     that  the  corporations  might  grant  a  new  lease,  if  it  was  in 
^^  »!*    ^   pursuance  of  a  contract,  or  covenant,  or  resolution  duly 
HoLMSs.      entered  in  the  corporation  books,  the  meaning  must  have 
been  a  contract,  or  a  covenant,   or  a  resolution,  so  ikr 
efusdem  generis^  that  it  was  upon  certain  defined  terms, 
both  as  to  rent  and  holding,  and  not  a  mere  resolution, 
not  binding  themselves  to  more  than  tha^  they  would 
receive  some  report  upon  the  subject,  and  consider  after- 
wards the  propriety  or  impropriety  of  acting  upon  such 
report     That  was  the  view  that  was  taken  by  the  learned 
Judges,  and  inasmuch  as  we  have  the  benefit  of  their  opi- 
nions, stated  with  very  great  clearness,  which  opinions 
have  been  printed,  I  think  I  am  best  discharging  my 
duty  by  simply  saying,  that  I  entirely  concur  in  and  adopt 
the  reasoning  of  the  learned  Judges,  the  result  of  vrhich 
is,  that  the  exceptions  to  the  learned  Lord  Chief  Justice  s 
decisions  were  properly  taken,  and  that  consequently  the 
PiaintifT  in  Error  is  entitled  to  judgment,  and  that  there 
ought  to  be  a  writ  of  venire  de  nova* 

Lord  Brougham : 

My  Lords,  I  have  no  doubt  whatever  that  we  ought  to 
adopt  the  opinion  of  my  noble  and  learned  Friend  as  to 
ihe  course  to  be  taken  in  this  case.  We,  none  of  us,  after 
the  first  stage  of  the  argument,  had  any  doubt  upon  this 
subject.  Some  little  hesitation  was  felt  at  first,  considering 
the  authority  upon  which  the  case  came  recommended  to 
us  from  Ireland,  But  in  the  course  of  the  argument,  even 
before  we  had  the  benefit  of  the  opinion  of  the  learned 
Judges,  I  believe  all  three  of  us,  my  noble  and  learned 
Friend  on  the  Woolsack,  my  noble  and  learned  Friend 
now  absent,  and  myself,  had  come  to  an  opinion  coinciding 
exactly. with  that  which  the  learned  Judges  have  given; 
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I  have  therefore  no  hesitation  whatever  in  seconding  my 
DoUe  and  learned  Friend's  proposition,  that  there  should 
be  a  venire  de  noeno  in  this  case. 
Judgment  for  Plaintiff  in  Error  awarding  a  v&dre  de 
wooo. 


18M. 

DaOOHEDi. 

Matob,  &C.J 
HOLMXB. 


Lord  St.  Leonards : 

Before  we  proceed  to  dispose  of  the  case  in  the  paper  for 
this  day,  I  wish  to  make  a  single  observation  upon  a 
judgment  that  was  given  by  my  noble  and  learned  Friend 
on  the  Woolsack,  with  my  concurrence,  during  my  absence 
on  Tuesday  last,  in  the  case  of  The  Mayor  and  Burgesses 
of  Drogheda  v.  Holmes.  I  wish  to  make  an  observation 
in  order  to  guard  myself  against  being  supposed  to  be  of 
opinion  that  under  the  Act  of  Parliament  it  was  necessary 
that  the  resolution  referred  to  should  form  a  binding  con- 
tract which  could  be  enforced  by  a  Court  of  Equity.  I  did 
not  conciur  with  that  argument  of  the  counsel  for  the  Plain- 
tiffs in  Error,  although  I  concurred  with  my  noble  and 
learned  Friend  in  the  opinion  that  there  ought  to  be  a 
vanre  de  novo.  One  ground  that  I  principally  relied  upon 
was,  one  on  which  the  learned  Judges  did  not  give  any 
opinion.  They  say,  "  Whether  that  part  of  the  resolution 
of  1801,  that  reports  received  at  one  assembly  could  not 
be  taken  into  consideration  at  that  assembly,  still  con- 
tinued in  force,  or  was  tacitly  repealed,  we  need  not  inquire, 
because,  whether  it  was  or  not,  the  resolution  of  1801  was 
not  such  as  the  statute  requires,  and  the  resolution  of 
T  January  1842  and  the  lease  of  the  15th  of  February  1842, 
not  being  founded  on  a  sufficient  resolution  duly  entered  in 
the  corporation  books  before  February  1836,  are  void." 

Now,  my  Lords,  I  have  been  mainly  influenced,  in  coming 
to  the  opinion  at  which  1  have  arrived  in  this  case,  by  a 
regard  to  that  point  upon  which  the  Learned  Judges  here 


26  July. 
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1865.        did  not  give  any  opinion.    The  resolution  of  1801  required 
Droohbda     that  the  report  of  the  auditors  should  be  received  at  one 
^^^^    ^   assembly,  and  taken  into  consideration  not  sooner  than  at 
Houutt.      the  following  quarterly  assembly.    That  was  an  excellent 
check  against  any  attempt  of  any  member  of  the  corporation 
to  obtain  improperly  and  unduly  a  lease  of  corporation 
property.    The  report  in  question  was  received  and  acted 
upon  at  the  same  meeting,  directly  contrary  to  this  resolution, 
upon  which  alone  the  vahdity  of  the  lease  depended.    I  do 
not  think  that  the  mere  contravention  of  the  rule  can  be 
considered  as  a  ground  for  supposing  it  to  be  repealed ; 
nothing  of  that  sort  appears  upon  the  &ce  of  the  corpora- 
tion books.     I   am   mainly  influenced,   therefore,  in  the 
opinion  which  I  have  arrived  at  in  this  case  by  that  cir- 
cumstance. 

My  Lords,  I  was  anxious  not  to  be  misunderstood  in 
this  case,  because  when  all  the  Judges  of  Ireland  were  of 
opinion  one  way,  and  all  the  Judges  of  Englaridj  unfortu- 
nately, were  of  opinion  the  other  way,  there  must  be  a  very 
great  difference  of  opinion,  and  I  think  it  due  to  tlie  Judges 
of  Irelandy  for  whom  of  course  I  entertain  a  high  respect, 
to  explain  the  grounds  upon  which  I  concurred  in  tlie  view 
taken  by  the  Judges  of  this  country. 

The  Lard  Chancellor : 
I  will  just  add  upon  the  subject  of  tliis  case,  that  certainly, 
speaking  for  myself,  and  I  think  I  may  also  say  for  my 
noble  and  learned  Friend  now  absent  (Lord  Brougham), 
we  did  not  mean  to  express  any  opinion  that  there  must 
be  an  absolute  binding  resolution,  in  truth,  amounting  to 
a  contract.  On  the  contrary,  we  said,  that  there  need  not 
be  a  contract,  but  that  the  resolution  should  be  such  as  to 
show  definitively  what  the  terms  were  which  we  thought 
did  not  appear  in  the  case.     I  am  far  from  saying  that  my 
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noUe  and  learned  Friend's  view  about  the  necessity  of        1856. 

pos^ning  the  consideration  to  an  adjourned  subsequent     Dboobbda 

meeting,  is  not  perfectly  correct,  and  the  learned  Judges   Mayor,  &c., 

cautiously  say  that  they  do  not  in  the  least  mean  to  express       Holmiis. 

any  opinion  to  the  contrary.     It  was  not  necessary  for 

them,  nor  for  such  of  your  Lordships  as  were  present,  to 

give  an  opinion  upon  that  subject,  inasmuch  as  the  learned 

Judges  in  giving  their  opinion,  and   your    Lordships  in 

giving  yours  upon  Tuesday  last,  thought  that  there  were 

grounds  for  your  judgment,  independently  of  that,  and 

that  therefore  no  opinion  need  be  given  upon  that  subject. 

Lords*  Journals,  24  July  1866. 


1865. 


Sib  G.  Larpent  and  G.  Noble     -  Plaintiffs  in  Error.        29  June. 

9, 23  July. 
John  Bibbt  and  James  J.  Bibbt  -  Defendants  in  Error.,        


A  deed  of  arrangement,  though  executed  by  six-sevenths  in  number 
and  value  of  the  creditors  <$f  an  insolvent  estate,  will  not  be  binding 
on  the  rest,  if  executed  so  as  to  be  capable  of  being  carried  into 
rffect  before  the  passing  of  the  Act  12  &  13  Vict.  c.  106. 

Qu.  Whether  such  a  deed  to  be  valid  within  the  Statute  must  provide 
for  the  complete  ditttribution  of  the  insolvent's  estate  and  effects 
withoat  any  reservation  whatever  ? 

It  seems  that  it  is  void  if  it  only  provides  for  such  distribution 
among  those  creditors  who  are  parties  to  it. 


BanJtrftptty. 

Deed  of 
Arranfffment, 

Reserve* 
12  S^  13  Ffcr., 

c.  106. 


Assumpsit  by  Bibby  and  another,  as  indorsees  against 
I^penif  and  another  as  acceptors  of  a  bill  of  exchange 
for  1,500  /.,  payable  at  six  months  after  sight,  drawn  at 
Cofcii/te,  on  the  27th  May  1847,  by  Cockerel!  4r  Co.  on 
^  Defendants,  accepted  by  them,  and  endorsed  by 
Cocifrefl  ^  Co.  to  the  Plaintiffs.  The  Defendants  pleaded 
^t  they  and  Cockerell  Sf  Co.  were  partners,  and  that  the 


482  CASES  IN  THE  HOUSE  OF  LORDS. 

1865.        bill  was  accepted  by  them,  and  Cockerett  and  others  jointly 

Larfemt      on  account  of  their  copartnership  business,  and  was  in- 

and  another   jQ|.g^  ^q  ^he  Plaintiffs  before  it  became  due,  and  that  they 

BiBBr  had  always  held  the  same;  and  the  Defendants  alleged 
that  the  partnership  of  CockereU,  Larpent  8f  Co.  had  be- 
come liable  to  the  Bankrupt  Laws,  and  that  on  the  17th 
November  1847  the  Defendants  and  CockereU  4r  Co.  were 
indebted  to  the  parties  to  the  deed  thereinafter  mentioned, 
and  were  unable  to  pay  their  said  debts,  and  that  before 
the  taking  effect  of  the  Bankrupt  Law  Consolidation  Act  of 
1849,  [the  11th  October  in  that  year],  to  wit,  on  the  27th 
October  1847,  CockereU^  Larpent  4r  Co.  suspended  pay- 
ment, and  thereupon  a  meeting  of  creditors  was  held,  and 
by  an  indenture  made  by  CockereU^  Larpent  4r  Co.  of  the 
first  part,  Gregson  and  others  of  the  second  part,  and  cer- 
tain creditors  of  the  Defendants  of  the  third  part,  after 
reciting,  &c.  The  plea  then  set  out  the  deed,  by  which, 
among  other  things,  it  was  agreed  as  follows :  that  the 
affairs  of  the  partnership  should  be  placed  under  the  direc- 
tion of  inspectors ;  that  a  dividend  should  be  paid  as  soon 
as  funds  could  be  realised ;  that  5,000  L  should  be  employed 
in  the  discharge  of  small  claims,  in  the  discretion  of  the 
partners  and  sanctioned  by  the  inspectors ;  that  the  part- 
ners had  respectively  agreed  that ''  their  respective  private 
estates,  excepting  only  their  household  gear  and  furniture, 
plate,  books,  linen,  china,  household  stores,  and  like  arti- 
cles of  domestic  use,  and  the  wearing  apparel  and  para- 
phernalia of  themselves,  their  respective  wives  and  children, 
should  be  ^.vailable  for  the  purposes  of  the  indenture,  ^  sub- 
ject to  the  payment  of  their  respective  private  debts  ;*'  and 
it  was  witnessed  that  each  of  the  parties  of  the  first  part 
agreed  to  give  the  best  assistance  to  the  inspectors,  and 
would  render  accounts,  and  that  they  would  not,  except  as 
allowed  by  the  inspectors,  do  (otherwise  than  by  legel 
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compuIsioD)  any  act  whereby  any  creditor  might  obtain        1855. 
any  preference  over  any  other,  and  that  each  of  the  parties      Larpbnt 
of  the  first  part  would  collect  all  his  private  effects  (save  another 

the  articles  thereinbefore  excepted),  and  would  discharge  Bibbt 
all  his  private  debts,  and  apply  the  surplus  amongst  the 
jomt  creditors :  '^  Provided  that  the  said  parties  of  the 
first  part  should,  in  consideration  of  devoting  tliemselves 
to  the  winding  up  of  their  partnership  affairs,  and  whilst 
so  devoting  themselves,  be  entitled,  during  the  first  year, 
ending  27th  September  1848,  to  receive  and  retain  out  of 
the  monies  beloi^ng  to  their  copartnership  estate,  3,000/.," 
to  be  apportioned  among  them  by  the  inspectors,  and  after 
the  first  year  such  a  sum  of  money  as  should  be  certified 
by  the  inspectors.  And  it  was  provided  that  the  monies 
to  be  so  collected  should  be  divisible  in  the  first  instance 
amongst  the  creditors  '^  m  March  next  [1848],  so  far  as 
such  fiinds  should  have  been  then  realised,  and  should 
afterwards  firom  time  to  time  be  divisible  amongst,  and 
should  be  paid  to,  the  creditors  as  often  as  there  should  be 
sufficient  in  hand  to  pay  five  per  cent,  on  their  several 
debts,  until  the  creditors  should  have  received  20 «.  in  the 
pound,  or  the  said  monies,  or  such  part  thereof  as  should 
be  accepted  by  way  of  final  dividend,  should  be  exhausted; 
provided  that  if  any  creditor  should  not  have  had  reason- 
able time  to  declare  his  assent  to  or  dissent  from  the  present 
anangement,  and  to  execute  these  presents  at  the  time 
when  any  dividend  should  have  been  declared  payable, 
then  the  dividend  of  every  such  creditor  should  be  reserved 
until  he  should  have  had  reasonable  time"  to  assent  and  to 
execute ; ''  and  in  case  he  should  assent  and  execute  within 
such  reasonable  time,  then  he  should  thereupon  become 
entitled  to  such  dividends  so  reserved.  Nevertheless,  no 
diTidend  should  be  reserved  to  any  creditor  after  he  had 
had  reasonable  time  or  had  so  refiised."     And  further, 
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Larpbnt 
and  another 

V, 
BiBBT 

and  another. 


that  in  case  the  time  should  elapse  during  which  it  was 
agreed  that  any  dividend  should  be  reserved^  and  the  cre- 
ditor on  whose  account  the  same  was  so  reserved  should 
not  have  executed  these  presents  or  assented  to  the  arrange- 
menty  then  every  such  dividend  should  sink  into  the  com- 
mon fundy  and  be  distributable  with  the  other  monies 
amongst  the  creditors  who  should  have  executed  these 
presents ;  provided,  that  if  any  creditor  other  than  one 
entitled  to  such  reserved  dividend  should  execute  the  deed 
after  a  dividend  had  been  paid,  he  should  thereby  become 
entitled  to  an  equal  dividend  with  those  who  had  first 
executed,  and  should  be  paid  out  of  the  first  monies  there- 
after realised,  and  before  any  ftirther  dividend  was  paid  to 
the  others,  but  there  should  be  no  refunding  of  any  divi- 
dend. And  it  was  agreed,  '^  that  the  said  assets  should 
be  payable  and  distributable  to  and  amongst  all  such  of 
the  creditora  as  should  have  executed  those  presents  or 
assented  to  the  arrangement  thereby  made,  in  such  and 
the  same  manner  as  the  same  would  be  payable  and  dis- 
tributable, and  the  same  rights  and  equities  should  prevail 
and  govern  amongst  the  said  creditors  in  respect  of  their 
said  debts,  and  between  the  said  creditors  and  the  parties 
thereto  of  the  first  part,  as  if  a^a^  in  bankruptcy  had  been 
issued  on  the  18th  of  October  1847,"  and  as  if  the  respective 
debts  had  been  duly  proved  under  the  ^at  on  that  day. 
It  was  then  provided  that  on  the  execution  of  this  deed 
the  creditors  should  release  the  debtors  from  all  actions 
whatsoever,  and  in  case  any  creditor  should  fail  to  observe 
that  covenant,  his  debt  should  be  absolutely  forfeited. 
Nothing  therein  was  to  extend  to  prevent  any  creditor  fix>m 
enforcing  any  "  mortgage,  claim,  charge,  or  lien,'*  against 
third  parties  on  bill  bonds,  &c. 

The  plea  then  alleged,  that  the  indenture  being  eo  signed 
as  aforesaid,  the  inspectors  did  appoint  the  30th  of  Jitne 
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1849  as  the  day  from  which  it  should  operate  as  a  releaae ; 

and  they  afterwards  appointed  other  day s,  the  last  of  which 
was  the  Slst  December  1850,  and  that  before  that  day, 
namely;  on  the  11th  October  1849,  the  statute  (11  &  lit 

Vid.  c.  106)  came  into  operation,  and  the  indenture  was  at 
that  time  a  deed  of  arrangement  between  the  Defendants 
and  their  creditors  within  the  meaning  of  the  provisions  of 
the  Act  And  that  after  the  Act  so  came  into  operation, 
the  deed  ^was  signed  and  sealed  by  divers  (to  wit,  180) 
creditors,  who  tc^ether  with  divers  (to  wit,  180)  creditors 
who  in  like  manner  had  signed  and  sealed  the  indenture 
preriously,  amounted  in  the  whole  to  a  large  number 
(to  wit,  six-sevenths  in  number  and  value)  of  the  creditors 
of  the  Defendants,  Coekerdl  Sf  Co^  within  the  meaning 
of  the  provisions  of  the  said  Act,  whose  debts  amounted 
to  10/.  and  upwards,  after  allowing  the  value  of  mort- 
gaged property,  or  liens,  &c. ;  and  that  the  Plaintiffs 
were  at  the  time  of  making  the  deed,  and  until  the  com- 
mencement of  this  suit,  creditors  within  the  meaning  of  the 
Act,  and  that  after  the  suspension  of  payment  (to  wit,  on 
the  31  January  1850,)  the  Plamtiffs  had  notice  of  the  said 
aspension  of  payment  and  of  the  said  deed  of  arrangement, 
and  that  three  calendar  months  from  the  time  of  the  notice 
bad  elapsed  before  the  commencement  of  the  suit. 

The  Plaintiffs  demurred  to  this  plea,  and  the  following 
were  the  points  stated  for  argument:  that  the  deed  was 
not  a  deed  of  arrangement  within  the  Bankrupt  C!onsolida- 
tion  Act  of  1849  (a) ;  that  it  was  not  shown  with  certainty 

(a)  12  &  13  Via,  e«  106, 8.  224  to  291  incliisiTe,  w«re  refened  to, 
bat  the  question  chiefly  turned  on  s.  224^  which  is  in  the  following 
terms:  "That  evezy  deed  or  memorandum  of  arrangement  now  or 
benafter  entered  into  between  sach  trader  and  his  creditors,  and 
■SB^d  by  or  on  behalf  of  siz-seTentbs  in  number  and  Tslue  of  those 
cvediton  whose  debts  amount  to  10 1  and  upwards,  tonching  sach 
tndePs  liabilities  and  his  release  therefrom,  and  the  distribution, 

▼OL.  T.  K  K 
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Labpknt 
and  another 

V. 
BlBBT 

andanother* 


and  another 

V, 
IB] 

and  another* 
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1B55.  that  the  deed  had  been  signed  by  six-sevenths  in  number 
Larpbnt  and  value  of  the  creditors ;  that  it  did  not  appear  that  the 
Plaintiffs  had  notice  of  the  deed  so  signed ;  that  the  number 
BiBDT  smd  value  of  the  creditors  ought  not  to  have  been  stated 
under  a  '^  videlicet'*;  that  it  was  not  stated  that  the  deed  was 
so  signed  by  the  creditors  before  the  Plaintiffs  had  notice 
of  the  same ;  that  it  was  uncertain  when  the  names  were 
affixed;  and  whether  they  were  so  affixed  before  or  after 
the  Plaintifis  had  notice  of  the  deed. 

On  this  demurrer,  judgment  was  given  for  the  Plain- 
tiffs on  the  10th  November  1852  (see  1  Ell.  &  BL  551, 
n.  b).  A  writ  of  error  was  brought,  and  the  judgment 
was  affirmed  in  the  Court  of  Exchequer  Cbamber,  on 
the  21st  April  1853.  The  present  writ  of  error  ¥ras  then 
brought 

The  Judges  were  sunmioned,  and  Mr.  Baron  Park, 
Mr.  Baron  Aldersouj  Mr.  Justice  Coleridge^  Mr.  Justice 
Maule,  Mr.  Justice  Wightman,  Mr.  Justice  Cresswell, 
Mr.  Justice  Erie,  Mr.  Baron  Platt^  Mr.  Justice  Wil- 
KamSf  Mr.  Justice  Crompton,  and  Mr.  Justice  CrowdeTf 
attended. 

inspectiony  conduct^  mani^ment  And  mode  of  ninding^np  of  hi» 
estate,  or  all  or  any  of  such  matters,  or  uij  matter  having  reference 
thereto,  shall  (subject  to  the  conditions  hereinafter  mentioned)  be  as 
effectual  and  obligatory  in  all  respects  upon  all  the  creditors  who 
shall  not  have  signed  such  deed  or  memorandum  of  arrangement,  ts 
i£  they  had  duly  signed  the  same ;  and  such  deed  or  memoRudom, 
when  so  signed,  shall  not  be  or  be  liable  to  be  disturbed  or  impeached 
by  reason  of  any  prior  or  sobseqnent  act  of  bankruptcy  :  provided 
always,  that  every  creditor  shall  be  accounted  a  creditor  in  value  in 
respect  of  such  amount  only  as  upon  an  account  fairly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."  The  228  section  provides  that  the  creditors  of  every  such 
trader  shall  have  the  same  rights  respectively  as  to  set  off  mutual 
credit  loan  and  priority^  and  that  joint  and  separate  assets  shaU  be 
distributed  in  like  manner  as  in  bankruptcy. 
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Sir  F.  Theriger  and  Mr.  BramweU  (Mr.  M.  Smith 
and  Mr.  Willes  were  with  them),  for  the  Plaintiffs 
in  Error  (6). 
The  objections  to  the  validity  of  the  deed  are,  first,  that 
the  required  number  of  creditors  having  signed  it  before 
the  passing  of  the  Bankrupt  Law  Consolidation  Act,  it 
must  be  taken  as  then  completed,  and  it  might  have  been 
carried  into  effect  before  the  statute,  and  so  was  not  within 
its  provisions ;  and  next^  that  it  is  invalid  for  not  providing 
for  the  distribution  of  all  the  debtor's  property  among  the 
creditors.  The  first  objection  is  not  tenable ;  with  reference 
to  this  particular  case.  Waugh  v.  Middktcn  (c)  will  be 
cited,  but  does  not  sustain  the  objection.  That  case  decided 
that  the  statute  does  not  operate  upon  such  instruments  as 
were  entered  into  and  completed  before  the  passing  of  the 
statute,  but  it  also  decided  that  the  statute  does  apply  to 
such  as  were  entered  into  before  and  were  inchoate  at  tlie 
time  of  the  passing  of  the  Act  It  is  the  latter  part  of  the 
decision  which  is  alone  applicable  to  the  present  case. 
The  deed  here  was  inchoate  at  the  time  of  the  passing  of 
the  Act;  it  must  be  so  considered  tiU  the  day  when  the 
inspectors  certified,  under  the  22dth  section  of  the  statute, 
that  the  deed  had  been  duly  signed.  Now  the  inspectors  did 
Dot  certify  that  this  deed  was  to  operate  as  a  release  till  the 
31st  December  1850.  Up  to  that  time,  therefore,  the  deed 
was  an  inchoate  deed,  and  that  being  subsequent  to  the 
passing  of  the  statute,  the  provisions  of  the  statute  must  be 
considered  to  take  effect  on  the  deed. 

(i)  Bj  direction  of  their  LordshipSy  the  arguxnent  was  in  the  fint 
itttmee  oonfined  to  the  question,  whether  the  deed  executed  in  this 
CMe  WIS  a  deed  within  the  provisions  of  the  statute  %  The  points  of 
form  raised  bj  the  demurrer  had  only  been  partly  argued  when  this 
direction  was  given,  and  no  question  upon  them  was  put  to  tb9 
Judges. 

(c)  8  Exch.  352. 
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1855.  Then  as  to  the  question^  whether  this  deed  is  iiiTalid  in 

Larpkiit      not  having  provided  for  the  distribution  of  the  whole  of  the 

and  another    trader's  estate  ?     In   Drew  v.  CoUim  (d),  the  Court  of 

BiBBT  Exchequer  held  such  a  deed  to  be  bad^  for  want  of  such 
and  another.  ^  provision;  but  in  Tetley  v.  Taylor  (e),  the  Court  of 
Queen's  Bench,  with  the  fuU  knowledge  of  the  deci«on  in 
Drew  V.  Collins^  decided  differently.  There  was,  therefore, 
a  conflict  of  opinion  between  the  two  Courts,  but  the 
decision  of  the  Court  of  Queen's  Bench  was  taken  to  the 
Court  of  Exchequer  Chamber,  where  it  was  reversed  {fy 
That  reversal  was  followed  by  Cooper  v.  ThomUm  {g\ 
where  the  Court  of  Queen's  Bench,  acting,  as  of  oounse,  on 
the  decision  in  the  Court  of  Exchequer  Chamber,  held 
that  though  the  deed  in  the  first  instance  conveyed  the 
debtor's  whole  estate,  yet  if  it  empowered  the  trustees  to 
give  back  a  portion  of  that  estate,  it  was  void  as  to  the 
non-subscribing  creditors.  Then  came  Fisher  t.  Bell  (k\ 
which  was  in  like  manner  decided  on  the  judgment  of  the 
Exchequer  Chamber,  in  Tetley  v.  Taylor;  and,  finally, 
there  came  the  present  case  (t),  where  that  juc^ment  was 
also  followed  and  without  argument;  so  that,  in  fact,  aD 
decisions  rest  on  the  single  authority  of  the  Court  of 
Exchequer  Chamber  in  Tetley  v.  2'aylor.  Now,  the  con- 
struction of  this  statute  was  very  fully  considered  by  the 
Court  of  Common  Pleas  in  Phillips  v.  Smrridge  (j),  and 
no  objection  of  this  kind  was  there  taken.  Indeed,  it  is 
dear  fi^m  the  language  of  Lord  Chief  Justice  WUde  in 
that  case,  that  no  particular  terms  of  arrangement  are  re- 
quired by  the  statute,  but  that  it  was  ''the  intention  of  the 
Legislature  to  give  the  largest  discretion  to  the  creditors, 

id)  6  Ezch.  670.  (A)  12  C.  B.  963. 

(0)  1  EL  &  Bl.  62T.  (0  1  £1.  &  BL  Ml,  n. 

(/)  Id.  532.  ( j)  1  Lown.  M.  &  P.  468. 
ig)  Id.  64i. 


CASES  IN  THE  HOUSE  OF  LORDS. 


489 


and  that  the  mode  by  which  it  secures  the  interests  of  those 
who  do  not  execute  is,  by  entrusting  them  to  the  care  of 
tbe  creditors  who  do "  (h).  Mr.  Justice  Maule  took  the 
same  view  of  the  question.  Here  six-sevenths  of  the 
creditors  have  agreed  to  the  terms  of  this  arrai^ement, 
and  their  assent  makes  the  deed  valid.  The  creditors  are 
the  only  persons  to  be  consulted  as  to  the  best  means  of 
ooHecting  the  assets,  and  if  they  think  that  certain  persons, 
the  traders  for  instance,  ought  to  be  employed  for  that 
purpose,  they  may  determine  to  employ  those  persons, 
wbo,  on  their  part,  will  be  entitled  to  remuneration  for 
their  labour,  and  there  can  be  no  remuneration  given  except 
oat  of  the  fimds  of  the  estate.  The  provision  for  the  pay- 
ment of  these  services  cannot  be  truly  said  to  be  an  excep- 
tkm  of  any  part  of  the  property  from  the  operation  of  the 
<leed  and  from  liability  to  distribution ;  it  is  merely  a  pro- 
won  to  pay  for  a  very  necessary  and  it  may  be  a  very 
adTantageous  labour,  and  this  deed  does  not  leave  the 
unonnt  of  that  payment  at  large,  but  restricts  it  to  acertain 
som.  This  deed  does  provide  in  terms  for  the  payment  of 
tO  the  debts  and  for  the  application  of  the  whole  estate  to 
dbct  that  purpose.  It  is  therefore  a  deed  which  entirely 
atisfies  the  provisions  of  the  statute.  The  only  conditions 
to  be  observed  in  framing  such  a  deed  are  those  contained 
in  the  225di  section,  and  even  they  can  hardly  be  called 
oonditions,  and  are  only  applicable  to  deeds  of  the  nature 
thmn  particularly  specified. 

It  18  said  that  in  the  228th  section,  there  is  a  provision 
that  '^  the  joint  and  separate  assets  shall  be  distributed  in 
like  manner  as  in  bankruptcy,"  and  that  that  means  that 
there  shall  be  a  distribution  of  all  the  effects  as  in  bank- 
niptcy,  and  that  there  shall  be  no  exception  or  reserve  on 
any  ground  whatever.    Its  true  meaning  certainly  is  not 

{i)  1  Lawn.  M.  &  F.  472. 
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1K55.  that  The  real  intention  was  that  deeds  of  arrangement 
Lartknt  should  in  future  be  founded  on  the  principle  of  dietribution 
anot  er  j^^  bankruptcy ;  but  that  does  not  prevent  a  fiair  allowance  to 
BiBUY  the  person  who  arranges  the  business  of  the  estate,  even  if 
that  person  should  be  the  insolvent  trader  himself.  •  What 
is  done  in  bankruptcy  is  not  meant  to  give  the  only  valid 
form  in  which  a  deed  of  arrangement  can  ever  be  made. 
The  general  object  of  the  statute  was,  that  deeds  of  ar- 
rangement should  be  binding  on  all  the  creditors  if  made 
with  the  consent  of  sixH9evenths  in  number  and  valae  of 
those  creditors;  and  having  taken  that  precaution  to 
prevent  undue  and  improper  arrangements,  the  Legislature 
left  details  of  amazements  to  the  creditors  themseWes. 
It  is  clear  that  the  rules  of  bankruptcy  do  not  {urmsh  the 
sole  test  and  standard  of  what  these  details  may  be,  thoi^h 
'  they  may  in  some  particular  instances,  as  in  those  of 
servants,  control  the  provisions  of  an  arrangement  The 
meaning  of  the  228th  section  as  to  joint  and  separate 
assets  is,  that,  as  a  rule,  joint  assets  shall  be  distributed 
among  joint  creditors,  and  separate  assets  among  separate 
creditora ;  but  even  as  to  that,  there  is  no  absolute  prohibi- 
tion of  a  special  arrangement  voluntarily  made  by  the  two 
sets  of  creditors. 

Sir  F.  Kelly  and  Mr.  Serjeant  ChanmU  (Mr.  W.  Paior- 
son  was  with  them)  for  the  Defendants  in  Error : 
When  the  peculiar  form  of  this  deed  is  considered,  it 
will  be  seen  that  the  question,  what  the  statute  requires, 
does  not  arise  here.  The  statute  is  totally  inapplicable  to 
this  particular  deed.  If,  being  executed  by  six-sevenths,  it 
was  binding  on  the  other  creditors,  the  latter  would  be 
compellable  to  release  and  discharge  the  debtor ;  but  that 
cannot  be  so,  for  the  creditors  who  have  not  signed  will 
not  be  6ntitied,  by  the  statute,  to  a  shilling  under  the  deed. 
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for  the  whole  of  the  estate  may  be  paid  away  for  the  bene-         1855. 

fit  of  the  creditors  who,  before  the  Act,  have  executed  the      Larpent 

deed,  and  there  would  be  no  means  of  recovering  back  any    *"  *^^ 

part  of  the  dividend.   By  the  deed  itself  there  is  an  express        Bibbt 

.     .      -    J.  -J       J      '^      rxxi-       and  another, 

provision  agamst  renmding  money  piud  under  it.    Other 

consequences  would  follow  in  other  respects,  for  the  deed 
was  framed  before  the  Act  was  passed,  and  it  is  impossible 
to  make  the  two  consistent  with  each  other.  In  one  part  of 
the  deed  it  is  provided  that  if  the  inspectors  should  certify 
that  there  had  been  a  default  of  the  debtors  in  the  per* 
fonnance  of  the  deed,  or  if  a  fiat  in  bankruptcy  should 
issue  against  the  debtors,  or  if  a  sufficient  number  of  credi- 
tors should  not  execute  the  deed,  it  is  to  be  declared  void ; 
but  if  that  did  not  happen,  then  the  inspectors  would  have 
the  power  to  declare  the  day  on  which  the  deed  is  to 
become  operative  as  a  release  to  the  debtor,  his  person  and 
estate;  and  this  power  they  might  exercise  at  any  time 
before  the  31st  December  1848 ;  and  they  did  exercise  this 
power  at  first  by  appointing  the  30th  June  1849,  which 
was  before  the  Act  was  passed ;  but  they  afterwards  altered 
that  to  the  31st  December  1850.  It  has  been  supposed 
that  the  fact  of  the  inspectors  doing  this  showed  that  the 
deed  was  not  a  deed  completed  before  the  passing  of  the 
statute ;  but  that  will  be  seen  not  to  be  so,  if  the  provisions 
of  the  deed  with  regard  to  dividends  among  the  creditors 
are  properly  considered. 

The  date  of  the  deed  was  the  17th  November  1847  ;  the 
Act  did  not  pass  till  the  1st  August  1849.  The  deed  pro- 
tided  that  the  first  dividend  viras  to  be  paid  in  March  1848, 
^  there  is  nothing  in  the  record  to  show  that  that  was 
not  done ;  nor  is  anything  stated  that  is  inconsistent  with 
the  proposition  that,  before  the  Act  was  passed,  the  whole 
estate  had  been  realised,  and  had  been  completely  or  in 
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part  divided  among  the  creditors  who  had  before  that  time 
executed  the  deed. 

In  like  manner  the  clauses  in  the  deed  which  rdate  to 
the  payment  of  the  dividends  confine  that  payment  to  tiiose 
creditors  who  should  have  executed  the  deed ;  and  those 
clauses  make  arrangements  for  a  reservation  of  a  share  of 
the  dividend,  in  fiivour  of  those  creditors  only  who  could 
not  have  had  time  and  opportunity  to  come  in  and  assent 
to  the  deed ;  but  they  expressly  exclude  those  who  having 
had  time  and  opportunity  to  do  so  did  not  come  in  and 
assent  to  it  Now,  it  being  the  duty  of  the  inspectors  to 
declare  the  release  of  the  estate  as  soon  as  possible^  it 
might  easily  happen  that  between  Mcarch  1848  and  the 
11th  October  1849,  when  the  Act  of  Parliament  came  into 
operation,  the  whole  estate  might  have  been  realised  and 
divided. 

It  may  be  true  that  there  are  no  conditions  moitioned, 
as  such,  in  the  statute ;  but  the  directions  how  to  firame  a 
deed  are  in  law  conditions,  the  observance  of  which  will 
alone  render  it  valid.  The  228th  section  says,  that  die 
estate  is  to  be  distributed  ''  as  in  bankruptcy.^'  If  there- 
fore the  statute  should  be  held  to  apply  to  this  deed,  it  is 
bad,  for  that  provision  has  not  been  regarded ;  for  in  this 
deed  there  is  a  reserve  of  a  very  considerable  sum,  such  as 
could  not  be  reserved  in  bankruptcy.  That  reserve  is  a 
violation  not  of  the  mere  forms,  but  of  the  very  principles 
of  bankruptcy.  There  is  besides  a  reserve  of  wearing 
apparel,  linen,  furniture,  and  plate,  as  to  the  value  of 
which  no  limit  is  assigned,  and  which  might  therefore  have 
amounted  to  a  very  large  sum.  It  cannot  be  said  that  the 
law  means  only  that  so  much  of  the  estate  shall  be  distri- 
buted as  had  been  assigned,  and  that  no  particular  propor- 
tion was  required  to  be  assigned,  and  therefore  that  this 
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resenre  of  plate  and  household  fumitare  does  not  affect  the         1855. 
validity  of  the  deed,  for  to  put  such  a  construction  on  the       Larpsnt 
224th  would  in  fact  be  to  repeal  the  228th,  which  could  not    ^^  another 
then  be  carried  into  effect.  Bibbt 

If  it  is  said  that  six-sevenths  are  trustees  or  attomies  for 
die  odier  seventh,  they  must  act  in  the  name  of  their  prin* 
dpals,  but  the  creditors  who  have  not  executed  the  deed  can 
in  no  way  be  considered  their  principals.  Lord  Campbell 
says,  in  Tetleg  v.  Taylor  (/)»  **  a  great  power  is  certainly 
gireu  to  six -sevenths,  in  number  and  value,  of  the  creditors, 
bat  they  can  only  place  the  remaining  seventh  in  the  same 
situation  in  which  they  have  placed  themselves."  By  this 
deed  the  one-seventh  and  the  six-sevenths  are  not  placed  in 
the  same  situation ;  so  that  even  the  judgment  most  relied 
on  by  the  other  side  (that  of  the  Court  of  Queen's  Bench, 
in  Tetltjf  v.  Taylor)  does  not,  when  applied  to  the  Acts 
here,  support  the  argument  for  the  Plaintiffs  in  error. 

This  case  does  not  alone  depend  on  the  decision  of  the 
Coort  of  Exchequer  Chamber  in  Tetley  v.  Taylor.  The 
cue  of  Wamgh  v.  Middleion  (m)  decided  that  the  statute 
applied  only  to  such  deeds  as  were  inchoate  at  the  time  of 
the  passing  of  the  Act  That  did  not  mean  such  as  might 
not  have  been  carried  fullyinto  effect,  but  suchaswere  merely 
in  the  course  of  execution  by  signature.  To  give  a  different 
meaning  to  the  words  **  now  or  hereafter  to  be  executed," 
would  be  to  make  the  statutory  provisions  apply  to  cases 
which  were  not  at  all  within  the  provisions  of  the  statute. 
Fisher  v.  Bell(n)y  was  decided  by  the  Court  of  Common 
Pleas,  after  the  Judges,  who  decided  it^  had  heard  two 
ttguaents,  first  in  that  case  itself,  and  next  when  sitting 
in  the  Court  of  Exchequer  Chamber  on  the  writ  of  error 
in  Tdleyv.  Tetley.  The  doctrine  there  laid  down  was, 
that  a  deed  of  arrangement,  to  be  within  the  statute,  must 

(0  1  £L  &  Bl.  529.  (»)  12  Com.  Ben.  Rep.  363. 

(a)  8  Exch.  362. 
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1855.        ppovide  for  the  entire  distribution  of  the  trader^s  estate  and 

Lakpent      eflfects;  and  it  was  followed   by  the  Lords  Justices  in 

and  another    £^  ^^^^^  jfm/^^  j^  ^^  Wilhes  (o),  where  it  was  held  that  a 

BifiBT        deed  of  arrangement  which  did  not  provide,  except  in 
«<!  another.  ^^^^  ^^^^^  ^^^  ^^  alignment  of  aU  the  debtor's  estate, 

was  not  a  deed  within  the  statute.  There  is  no  absolute 
assignment  here  of  all  the  trader's  effects ;  but  there  is  a 
reserration  of  a  large  amount  of  property.  The  intention 
of  the  statute  is  thus  defeated.  That  intention  was  to  pro- 
vide an  equal  distribution  among  the  creditors,  according 
to  their  legal  rights,  of  all  the  debtor's  property,  not  to 
leave  it  to  any  body  of  creditors  to  determine  how  much 
any  other  body  of  creditors,  though  smaller  in  number  and 
value  than  themselves,  should  suffer  a  loss  upon  their  lawful 
claims.  It  is  admitted  on  the  other  side,  that  the  prin- 
ciples of  bankruptcy  are  to  be  applied  to  these  deeds. 
Those  very  principles  forbid  a  deed  like  the  present,  and 
it  having  been  sufficiently  executed,  so  far  as  signatures 
were  concerned,  long  before  this  statute  passed,  and  the 
estate  having  been  capable  of  final  winding-up  before  the 
date  of  the  statute,  it  cannot  be  held  to  be  protected  by  the 
statute,  and  to  be  enforceable  against  non-assenting  creditors. 

Sir  F.  Thesiger,  in  reply : 
Such  a  deed  as  this  was  in  contemplation  of  the  Legis- 
lature when  the  statute  was  passed.  There  had  already 
been  legislation  expressly  on  the  subject  in  the  7  &  8  VieL 
c.  70,  and  incidentally  in  some  other  statutes.  It  was  not 
therefore  a  matter  new  in  practice,  or  new  to  the  law,  and 
of  this  &ct  the  Legislature  was  cognisant  when  the  phrase 
'^  now  or  hereafter  entered  into"  was  used.  The  phrase 
**  now  entered  into  "  must  mean  those  deeds  which  were  in 
existence  as  deeds  completely  entered  into,  though  of  course 
not  completely  carried  into  effect  when  the  statute  passed. 

(>)  5  Dj  G.  Macn.  &  Gord.  418. 
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As  to  Ex  parte  WUkes,  that  was  decided  on  the  autho- 
rity of  the  case  of  Telley  ▼.  Taylor  in  the  Exchequer 
Chamber,  and,  the  authority  of  that  case  being  now 
in  question,  cannot  therefore  with  propriety  be  cited  in 
argument. 

The  object  of  the  Legislature  was  to  get  the  estate 
wound  up,  with  the  consent  of  a  large  majority,  both  in 
number  and  value,  of  the  creditors.  This  is  not  a  case  in 
which  the  Legislature  could  have  intended  that  there  should 
be  an  administration  of  the  whole  estate  precisely  as  in 
bankruptcy,  so  that  any  reserve  of  a  sum  of  money  should 
have  the  effect  of  taking  it  out  of  die  arrangement  clauses 
of  the  statute,  and  defeating  the  will  'of  the  great  majority. 
The  words  "  in  like  maimer,"  in  the  228th  section,  do  not 
^ply  to  the  amount  to  be  distributed,  but  to  the  mode  of 
distribution ;  that  is,  joint  assets  are  to  be  applied  to  joint 
debts,  and  separate  assets  to  separate  debts.  The  226th 
section  shows  that  the  L^slature  did  not  contemplate  that 
there  must  necessarily  be  an  assignment,  for  it  provides 
that  in  certain  cases  where  there  is  no  trustee  or  inspector, 
the  certificate  of  two  of  the  creditors  that  the  deed  has 
been  duly  signed  by  six-sevenths  in  number  and  value  shall 
be  sufficient.  It  is  impossible  therefore,  if  the  Legislature 
contemplated  the  possibility  of  there  being  no  assignment 
at  all,  that  it  should  have  required  an  absolute  assign- 
ment of  the  whole  estate. 

The  Lord  Chancellor  proposed  the  following  questions 
for  the  consideration  of  the  Judges : 

First  Whether  the  deed  set  out  in  the  plea,  if  it  had 
been  dated  and  executed  by  six-sevenths  in  number  and 
▼alue  of  the  creditors  after  the  Act  12  &  13  Vict.  c.  106, 
came  mto  operation,  would  have  been  void  as  a  deed  of  ar- 
rangement within  the  meaning  of  the  224th  section  of  that 


1855. 

Labpent 
and  another 
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Larpbnt 
and  another 

9. 
BlBBT 

and  another. 


Statute,  by  reason  of  its  not  providing  for  the  distribution 
of  the  whole  estate  of  the  debtors  ? 

Second.  Whether  it  was  such  a  deed  of  arrangement 
between  ike  trader  and  his  creditors  as  was  contemplated 
by  that  section  ? 

Third.  Whether  the  plea  affords  a  good  defence  to  the 
action? 


9  July.  Mr.  Baron  Parke  on  this  day  delivered  the  opinion  of 

the  Judges.    After  stating  the  questions,  he  said : 

My  Lords,  with  r^ard  to  the  first  of  these  questiiHiSy  Her 
*  Majesty's  Judges,  after  some  consultation,  are  not  prepared 
at  this  moment  to  say  that  they  are  all  agreed.  There  is 
some  difference  of  opinion  amongst  them,  though  it  is  not 
at  all  unlikely  that  on  ftuther  consideration  they  may  all  be 
of  the  same  opinion.  But  at  present  we  propose,  with 
your  Lordships'  sanction,  not  to  answer  that  question; 
because,  upon  the  second  and  third  questions,  we  all  agree  in 
considering  that  this  deed  is  not  within  the  meaning  of  the 
Statute,  and  that  the  plea  affords  no  defence  to  the  action. 

The  second  and  third  questions  may  be  considered  most 
conveniently  together.  We  are  of  opinion  that  the  deed 
in  question,  if  not  void  on  the  ground  that  all  the  debtors' 
property  was  not  included  in  it,  still  did  not  constitute  a 
good  defence  to  the  action. 

Li  the  first  place,  the  deed  was  not  a  deed  of  amusement 
made  before  the  Act  of  the  11th  and  12th  of  Victoria, 
chapter  106,  within  the  meaning  of  the  224th  section.  That 
section  certainly  cannot  apply  to  deeds,  completed  in  all 
respects,  under  which  the  property  of  the  debtor  had  been 
conveyed  and  disposed  of  before  the  11th  of  October  1849. 
It  applies  only,  as  stated  in  Waugh  v.  Middleton  (p),  to 
inchoate  deeds ;  and  possibly  the  true  construction  is,  that 
it  applies  to  "  arrangement*,"  not  deeds,  now  entered  into 

(p)  8  Exch.  352. 
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betireen  the  trader  and  his  creditors,  and  to  deeds  and 
memoranda  afterwards  signed.  But  at  all  events  the  clause 
does  not  apply  to  a  deed,  which  has  so  iar  been  acted  upon, 
that  a  creditor,  after  the  Act  came  into  operation,  could  not 
be  put  on  an  equal  footing  with  those  who  had  signed,  if 
lie  chose  to  come  in  under  the  deed.  And  upon  the  plea 
in  this  case,  it  does  not  appear  that  the  Plaintiff  below,  the 
present  Defendant  in  Error,  could  now  be  placed  on  that 
footing;  fbr  a  dividend  may  have  been  paid  to  all  the 
subscribing  creditors  in  March  1848,  when  the  first  dividend 
was  payable,  and  the  Pluntiff  may  now  not  be  entitled  to 
receive  it ;  and  he  may  have  been  defeated  by  the  provision 
in  the  deed,  which  excludes  those  creditors  from  a  reserved 
dividend,  who  have  had  reasonable  time  to  assent  to  the 
anangement,  and  have  neglected  so  to  do.  Nay,  the  whole 
of  the  debtors'  estate  may  have  been  distributed  consistently 
with  the  plea ;  and  to  hold  that  the  deed  must  operate  as 
a  release  in  that  case,  would  be  most  unjust 

We  have  some  doubt  whether  the  deed  is  not  void,  as 
makmg  the  estate  distributable  amongst,  not  all  the  creditors, 
but  those  only  who  execute  the  deed.  We  should  have 
dearly  thought  so,  except  that  such  a  deed  is  in  practice 
common,  and  in  all  cases  of  a  conveyance  for  the  benefit 
of  creditors,  it  is  for  the  distribution  of  the  estate  amongst 
the  creditors,  parties  to  the  deed.  But  if  we  cannot  take 
notice  of  that,  as  probably  we  ought  not  to  do,  the  deed  is 
void  on  this  account  also. 

It  is  unnecessary  to  say  whether  the  notice  of  the  deed 
simply,  or  notice  of  its  having  been  executed  by  six-sevenths 
of  the  creditors,  is  requisite,  or  to  decide  upon  the  other  objec- 
tions to  the  plea,  which  are  however  probably  unfounded.  • 


1655. 

Larpbmt 
and  another 

V. 
BiBBT 

and  another. 


The  Lord  Chancellor : 
This  was  a  writ  of  error  against  the  judgment  of  the  Court     23  July, 
of  Exchequer  Chamber^  the  question  arising  in  an  action  that 
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1855.        was  brought  upon  a  bill  of  exchange  against  tlie  Defendants 
Larpbht      in  Error,  John  and  James  Bibhy,  by  the  Plaintiffs  in  Error, 
another    f^^  ^  ^^^^  of  1 ,5  00  Z.   The  plea  to  this  action  was  in  substance 
BiBBT        a  plea  of  release,  but  the  release  was  not  pleaded  simpliciter 
as  a  release,  but  as  a  deed  of  arrangement  between  the 
Plaintiffs  in  Error,  Larpeni  and  another,  and  their  creditors, 
whereby,  in  the  usual  way,  it  was  stipulated,   diat  the 
business  in  which  the  Plaintiffs  in  Error  had  been  engaged, 
should  be  wound  up  under  inspectors.    And  then  a  deed 
was  made  between  them  of  the  first  part  and  certain 
trustees  of  the  second  part,  and  the  creditors  who  have 
executed  it  upon  the  third  part;  it  was  a  common  deed  of 
arrangement  between  them  and  their  creditors.    That  deed 
was  pleaded  as  a  bar  to  the  Plaintiffs'  demand ;  it  was 
decided  in  the  Court  below,  that  it  was  no  bar,  and  the 
question  for  your  Lordships  to  determine  is,  whether  or  not 
that  decision  is  right  ? 

The  case  was  opened  at  your  Lordships'  Bar  as  one  that 
would  give  rise  to  avery  important  discussion,  namely,  to  what 
extent,  imder  the  Arrangement  Clauses,  as  they  are  called, 
of  the  Bankrupt  Law  Cons(didation  Act  of  1849,  a  deed  of 
arrangement  which  is  executed  by  six-seventha  of  the 
creditors^  is  a  bar,  not  only  as  against  those  creditors,  but 
as  against  others.  The  question  that  was  opened  as  being 
involved  in  this  case,  was,  whether  such  an  arrangement 
must  be  an  arrangement  whereby  all  the  property  of  the 
debtor  was  delivered  up  to  his  creditors,  or  whether  it  would 
be  within  the  purview  of  that  statute  that  there  should  be  a 
deed  of  arrangement  made,  whereby  certain  of  the  property 
was  to  be  given  up  and  certain  of  the  property  reserved  by 
ihe  debtor  in  such  a  way  as  six-sevenths  of  the  creditors 
should  approve  ?  But  in  the  course  of  the  argument  it  was 
suggested  by  the  Defendants  in  Error,  that,  however 
important  that  question  may  be, — I  mean  that  which  was 
discussed  in  the  Court  of  Exchequer  Chamber,  in  the  case 
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of  Tdiy  V.  Taylor  (y), — ^in  truth  it  does  not  arise  here,         1865. 
because  this  deed  does  not  come  within  that  class  of  instru-      Larpent 
ments  contemplated  by  that  statute ;  for  that  in  truth  this    *"  «iother 
is  a  deed  which  was  executed  long  before  the  passing        Btbbt 
and  coming  into  operation  of  the  statute,  and  was  so 
executed  as  not  to  be  binding  upon  those  who  had  not 
executed  it. 

The  course  which  the  pleadings  took  was  this.  [His 
Lordship  here  stated  the  pleadings.] 

Taking  the  deed  in  this  way,  the  question  is,  whether 
the  present  Defendants  not  having  executed  this  deed,  but 
it  having  been  executed  by  more  than  six-sevenths  of  the 
creditors,  this  is  a  deed  which  binds  these  Defendants  in 
Error,  the  holders  of  the  bill  of  exchange.  That  will 
depend  upon  certain  clauses  in  the  Bankrupt  Law  Con- 
solidation Act  The  224th  section,  which  is  the  important 
one,  provides ;  [His  Lordship  read  it  and  also  the  228th 
section.] 

The  first  thing  that  strikes  one  is  this,  that  this  was  a 
deed  executed  before  this  Act  came  into  operation ;  before, 
therefore,  there  was  any  enactment  making  such  a  deed 
obligatory  or  binding  upon  any  one  who  had  not  executed 
it  But  then  the  Plaintiffs  in  Error  say  that  though  it  is 
troe  that  that  was  the  case,  yet  this  enactment  extends  not 
only  to  deeds  executed  after  the  Act  came  into  operation 
upon  the  11th  of  October  1849,  but  the  enactment  being 
in  these  terms,  "  every  deed  or  memorandum  of  arrange- 
ment now  or  hereafter  entered  into  between  such  trader 
3nd  his  creditors,''  the  argument  was,  that  though  this  deed 
was  not  executed  by  the  creditors  when  this  enactment 
was  in  force,  yet  the  Act  is  made  retrospectively  to  have  . 
operation  by  the  words  in  that  section,  "  every  deed  now 
executed  or  hereafter  to  be  executed."  That  is  the  way 
in  which  they  interpret  that  enactment. 

{q)  1  £1.  &  Bl.  521-632. 
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1855«  This  questicm  as  to  whether  the  224th  section  applied  to 

Larfsnt      deeds  executed  before  the  Act  came  into  operation^  was  a 

^  ^^     '   question  which  came  to  be  argued  before  the  Court  of 

BiBBT  Exchequer  in  the  case  of  Waugh  v.  Middleton  (r) ,  and  there 
the  Court  of  Exchequer  held  that  the  words  **  now  exe- 
cuted/' cannot  be  read  as  generally  referrible  to  all  deeds 
that  had  heretofore  been  executed,  because  that  would  give 
a  retrospective  operation  to  deeds,  all  transactions  under 
which  might  have  been  long  ago  closed ;  that  the  word 
^  now"  must  mean  deeds  which  are  inchoate,  which  have 
been  prepared,  as  it  were,  and  executed  by  some  of  the  cre- 
ditors, but  the  doings  and  actii^  under  which  remained 
to  be  done  at  the  time  when  the  Act  came  into  operation. 
When  this  case  was  argued  at  your  Lordships'  Bar,  we 
had  the  benefit  of  the  attendance  of  a  laige  number  of 
the  learned  Judges,  and  they  have  given  their  opinion 
through  Mr.  Baron  Parke ;  that  opinion  being,  as  to  some 
of  the  points  submitted  to  ihem,  unanimously  adopted. 
As  to  one  of  the  points  submitted  to  them,  they  have  given 
no  opinion.  The  matters  submitted  by  your  Lordships  to 
the  Judges  involved  a  general  question,  which  I  may  de- 
scribe shortly  as  that  which  was  argued  in  the  case  of 
Tetlejf  V.  Taylor,  namely,  whedier  a  deed  now  executed 
would  be  within  the  purview  of  the  statute,  if  it  did  not 
dispose  of  all  the  property  of  the  debtor.  Upon  this  point, 
there  having  been  a  difference  of  opinion  between  the 
learned  Judges  at  different  times  in  different  Courts,  they 
have  intimated  to  us  that  they  were  not  prepared  to  give 
a  unanimous  opinion,  though  they  rather  seemed  to  inti- 
mate that,  in  spite  of  the  doubts  which  had  previoudy 
existed,  they  might  be  able  eventually  to  give  a  unanimous 
opinion.  But  being  unanimously  of  opinion  that  whatever 
might  be  the  construction  of  the  Act  as  applicable  to 
deeds  that  are  now  to  be  executed,  the  clause  certainly 

(r>  8  Exch.  352. 
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does  not  apply  to  this  deed,  inasmuch  as  this  was  a  deed 
executed  not  only  long  before  the  Act  came  into  operation, 
but  under  which,  for  aught  that  appears  in  the  plea,  the 
whole  of  the  property  may  have  been  distributed  previously 
to  the  Act  so  coming  into  operation,  and  certainly  a  very 
large  portion  of  it  was  so  distributed.  It  is  a  deed,  there- 
fore, under  which  the  creditors  who  had  not  executed  it 
when  the  Act  came  into  operation,  could  not  be,  or  pos- 
sibly might  not  be,  capable  of  being  put  into  the  same 
position  as  those  who  had  executed  it  at  an  earlier  period. 
The  learned  Judges  were  unanimously  of  opinion,  that  to 
such  a  deed  the  provision  of  this  statute  could  not  have 
been  meant  to  apply. 

Fully  concurring,  so  iar  as  I  am  concerned,  with  the 
Judges  in  that  view  of  the  case,  I  do  not  think  I  should 
be  properiy  occupying  your  Lordships'  time  by  doing  more 
than  saying  that  that  is  consistent  with  all  good  sense.  It 
is  certainly,  I  think,  an  interpretation  capable  of  being  put 
ttpon  the  language  of  this  section,  and  is  an  interpretation 
which  in  furtherance  of  ordinary  justice  we  must  presume  to 
have  been  conformable  to  the  intention  of  the  Legislature. 
I  have  therefore  only  to  say,  that  I  concur  in  the  view  taken 
by  the  learned  Judges,  and  am  clearly  of  opinion,  that  the 
Plaintiffs  in  Error  have  failed  to  establish  any  case  to  shake 
the  judgment  which  has  been  already  given.  I  simply  feel  it 
my  duty  thus  to  declare  my  concurrence,  and  to  move  your 
Lordships  that  judgment  should  be  given  for  the  Defend- 
ants in  Error. 

I  must  observe  that  Mr.  Baron  Parke,  in  stating  the 
^^pinion  of  the  learned  Judges,  intimated  a  doubt,  which  I 
tbink  very  likely  may  be  well  founded,  whether  the  word 
^  now  "  m  that  224th  clause  refers  to  deeds  at  all.  It 
nay  be  that  that  may  be  the  true  construction.  I  give  no 
opnion  upon  it,  but  I  wish  at  the  moment  to  say,  that  it 

VOL.  V.  L  L 
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1865.        has  not  escaped  observation.     If  the  question  should  here- 
LAaPBNT      after  arise,  it  will  be  open  to  contend,  in  conformity  with 
the  opinions  of  the  learned  Judges,  that  possibly  the  con- 
1^™  u  -    struction  may  be,  every  deed  or  every  memorandum  or 
arrangement  now  or  hereafter  to  be  entered  into ;  that  is  to 
say,  every  deed  which  is  to  be  made  hereafter  (as  generally 
speaking,  laws  take  effect  only  from  the  time  of  their  enact- 
ment, and  not  retrospectively),  every  deed  which  is  to  be 
executed,  or  any  memorandum  of  arrangement  which  is  to 
be  hereinafter  carried  into  effect  by  a  deed.    That  is  what, 
as  I  understand  it,  Mr.  Baron  Parke  suggested  as  a  plau- 
sible interpretation  of  that  clause,  though  I  do  not  think 
that  that  is  the  exact  interpretation  put  upon  it  by  the  Court 
of  Exchequer.     But  whether  the  one  or  the  other  inter- 
pretation is  the  right  one,  I  am  clearly  of  opinion  with 
the  leumed  Judges,  that  this  being  a  deed,  the  whole  or  a 
large  portion  of  which,  for  aught  that  appears  in  the  plea, 
may  have  been  completely  carried  into  effect  before  the 
Act  came  into  operation,  to  apply  the  deed  to  creditors 
who  might  execute  it  afterwards,  might  be  working  very 
great  injustice.     It  is,  therefore,  not  a  deed  to  which  the 
statute  applies,  and  consequently  the  Defendants  in  Error 
are  entitled  to  judgment. 

Lord  Brougham : 
I  entirely  agree  with  my  noble  and  learned  Friend  and 
with  the  learned  Judges  in  this  case,  that  the  question 
respecting  the  real  meaning  and  effect  of  the  224th  section, 
together  with  the  other  question  somewhat  involved  in  the 
case,  how  far  the  228th  section  may  be  construed  without 
reference  to  the  224th,  does  not  necessarily  arise  in  this 
case ;  that  this  deed  is  not  necessarily  within  the  operation 
of  that  section,  whatever  may  be  your  opinion  as  to  what 
the  construction  of  that  section  ought  to  be. 
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It  IS  veiy  satisfactory  that  the  learned  Judges  agree  upon        1866. 
this  point    ^th  respect  to  their  difference  on  the  other      Labpkmt 
point,  the  true  construction  of  the  224th  section,  which  is    ^^  another 
really  a  very  important  question,  we  may  certainly  defer        Bibbt 
saying  a  word  until  it  comes  before  us,  when  we  can  ^  ^'^ 
consider  it  with  the  benefit  of  the  opinions  of  the  learned 
Judges,  who  still  may  be  supposed  to  differ  among  them- 
ttlves  as  to  its  answer,  though  from  what  the  learned 
Baron  said  the  other  day,  there  is  a  possibility  that  in  the 
end  that  difference  may  cease.    Up  to  the  present  time 
tbeie  has  been  a  division  of  opinion  in  the  Courts  below, 
and  we  have  rotson  to  expect,  that  there  may  be  a  similar 
diTifloii  among  the  learned  judges  here.    I  think  it  exceed- 
ii^y  probable  that  the  construction  suggested  by  the 
learned  baron  towards  the  dose  of  his  argument,  in  stating 
the  opinion  of  himself  and  his  brethren,  may  be  correct ; 
namdy,  that  the  Legislature  in  this  section  meant  to  deal 
difierently  with  deeds  and  with  memorandums  of  arrange* 
meat,  and  when  saying  **  every  deed ''  must,  on  the  principle 
stated  by  my  noble  and  learned  Friend,  be  taken  to  use  that 
phrase  prospectively,  and  to  mean  that  every  deed  in  future 
to  be  executed  shall  be  within  the  operation  of  these 
vrangement  clauses.  It  is  very  possible  that  the  Legislature 
meant  to  make  a  diffisrence  between  deeds  and  memoran* 
dmns  of  arrangement,  now  or  hereafter  entered  into ;  that 
ii  to  say,  arrangements  then  in  progress  may  have  been 
aved  by  that  section,  though  the  deed  itself,  beii^  a 
fruflhed  thing,  may  have  been  meant  not  to  be  saved,  not 
to  beaffeded  by  the  section;  and  therefore  the  act  applies, 
as  it  would  do  without  special  provisions,  only  prospectively ; 
that  is,  to  deeds  hereafter  to  be  executed. 

Judgment  for  the  Defendants  in  Error,  with  costs. 

Lords*  Journals,  23  July  1855. 

L  L  2 
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1865. 
SSJttiy.      John  Noblb        -        -        -        -  Plaintiff  in  Error. 

Elias  Paul  Oadbaw  -        -        -  Defendant  in  Error, 

-^  A  deed  of  arrangement,  though  executed  hy  six-aevenths  m  number 

jSkied^^'       and  Talue  of  the  creditore  of  an  insolvent  estate,  will  not  be  binding 

ArrangemmU       ^^  ^^  ''^'^*  ^^  executed  so  as  to  be  capable  of  being  carried  into 

Remre.    '      effect  before  the  passing  of  the  Act  12  &  13  Vict.  c.  106. 
12413  Ficf.y  Qn.  Whether  such  a  deed  to  be  valid  within  the  Statute  must  profide 
c.  106.  for  the  complete  distribution  of  the  insolvent's  astate  and  effects 

without  any  reservation  whatever  \ 
Qn.  As  to  the  effect  of  the  word  ^  now  "  in  the  224  s.  of  the  Statute. 
It  seems  that  it  is  void  if  it  only  provides  for  such  distribution 
among  those  creditors  who  are  ps^es  to  it.— (^Sbs  the  last  Case.) 

This  was  an  action  by  Gadban  against  Noble  on  a  bill 
of  exchange  for  886/.  10«.  6if.,  of  which  the  Plaintiff  was 
the  payee  and  the  Defendant  was  the  acceptor.  The  plea 
was  similar  to  that  in  the  last  case.  The  Plaintiff  replied 
to  the  plea  that  two  of  the  partners  in  the  deed  of  assign- 
ment mentioned  had  become  bankrupt.  Nothing,  however, 
turned  on  this  replication.  The  Plaintiff  also  demurred  to 
the  plea,  stating  as  a  reason,  "  That  the  deed  in  the  plea 
alleged  does  not  appear  to  be  such  a  deed  as  would  be 
binding  upon  the  Plaintiff  according  to  the  provisions  of 
the  Bankrupt  Law  Consolidation  Act,"  (12  tc  13  VicL 
c.  106y  sec.  224  etseq,)  The  Defendant  joined  in  demurrer, 
and  the  Court  of  Exchequer  and  the  Court  of  Exchequer 
Chamber  successively  gave  judgment  for  the  Plaintiff. 
This  Writ  of  Error  was  then  brought 

Sir  F.  Thesigery  Mr.  M.  Smith,  and  Mr.  Tamlinson 
appeared  for  the  Plaintiff  in  Error ;  and 

Mr.  BramweU  and  Mr.  WHLes  for  the  Defendant  in 
Error. 

This  case  was  treated  as  depending  on  that  of  LarpeiUy. 
Bihhi/,  and  judgment  was  given  for  the  Defendant  in 
Error,  with  costs. 
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HbhryUnwin-        -        -        -  Plaintiff  in  Error.  jii^Tw. 

Charlottb    Hbath,  Adminis-l  "^ 

tratrix  of  Josiah  MABsnALL[j)efendant  in  Error.  ^• 

HsATHy  deceased  -        -I  May  21. 

^  July  31. 

Where  a  patent  has  been  obtained  for  the  nee  of  a  known  enbetanee.        Patent 
described  by  its  specific  name,  and  it  is  afterwards  dlsooTered  that    «<  (JaHmr^  of 
the  use  of  two  other  and  equally  known  substances  will  prodaoe   ManffonutJ* 
the  ssme  effect,  though  the  evidence  of  scientific  men  may  go  to 
•how  that  the  two  substances  become,  in  the  act  of  so  using  tham, 
the  one  substance  described  in  the  patent,  their  use  will  not 
eonstitute  an  infringement  of  the  patent. 

A,  obtained  a  patent  for  an  improved  mode  of  manufiietnring  east 
•teel  by  the  use  of  **  carburet  of  manganese."  This  substance  was 
well  known,  but  was  very  expensive.  At  the  time  the  patent  was 
tsken  out,  it  was  known  that  carburet  of  manganese  might  be 
obtained  from  the  combination  of  two  inexpensive  articles,  oxide 
of  manganese  and  coal  tar.  Some  little  time  alter  the  patent  had 
been  in  existence,  it  was  found  that  if  oxide  of  manganese  and 
oosl  tar  were  put  into  the  melting  pot  with  the  metal,  cast  steel 
would  be  produced  equal  to  that  which  was  produced  by  the  aid 
of  the  ^  carburet  of  manganese.*'  Some  of  the  witnesses  said  that 
the  carburet  was  produced  in  the  melting  pot  at  the  instant  of  the 
fuion  of  all  the  ingredients  therein  contained : 

HiLD,  that  the  use  of  these  two  articles  in  that  manner  was  not  an 
iafiingement  of  the  patent* 

This  was  a  Writ  of  Error  brought  to  reverse  a  judgment 
of  the  Court  of  Exchequer  Chamber^  which  had  reversed 
a  judgment  of  the  Court  of  Common  Pleas. 

On  the  5th  of  April  1839,  Josiah  Marshall  Heath  took  * 
oat  a  patent  for  his  invention  of  **  Certain  Improvements 
in  the  Manu&cture  of  Iron  and  Steel."  The  specification 
stated  the  invention  to  relate  to  four  matters,  of  which  it 
«  only  necessary  here  to  mention  the  last :  *^  Fourthly, 
the  use  of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  into  cast  steel."     In  describing  this  in- 

L  L  3 
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1854.  Vention  in  the  specification,  the  patentee  said,  *^  I  propoie 
tliiwnc  to  make  an  improTed  quality  of  cast  steel,  by  introducing 
Q^yjg^  into  a  crucible  bars  of  common  blistered  steel,  broken,  as 
usual,  into  fragments,  or  mixtures  of  cast  or  malleable  iron, 
or  malleable  iron  and  carbonaceous  matters,  along  with 
from  one  to  three  per  cent,  of  their  weight  of  carburet  of 
mangannej  and  exposing  the  crucible  to  the  proper  heat 
for  melting  the  roaterilds,  which  are,  when  fluid,  to  be 
poured  mto  an  ingot-mould  in  the  usual  manner ;  but  I  do 
not  claim  the  use  of  any  such  mixture  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matter,  as  any 
part  of  my  inyention,  hut  only  the  me  of  carburet  of  maih 
ganeee  in  any  proce$$  for  the  convereion  of  iron  into  cast 
iteei:' 

In  another  part  of  the  specification  he  said,  ^  I  claim 
the  employment  of  carburet  of  numganete  in  preparing  an 
improTed  cast  steel/* 

There  was  no  doubt  of  the  great  vahie  of  the  inyention, 
the  result  of  which  was  to  render  British  iron  capable  of 
being  conyerted  into  cast  steel,  equal  in  quality  to  that 
which,  previously,  had  only  been  obtained  from  the  use  of 
the  best  Swedish  iron.  At  the  time  of  the  invention,  car- 
buret of  manganese  was  a  well-known  but  very  expensive 
article  of  commerce.  Experiments  had  been  made  with 
oxide  of  manganese  in  the  conversion  of  iron  into  steel, 
but  the  oxide  constantly  destroyed  the  melting  pots.  Oxide 
of  manganese  is  one  of  the  two  elements  of  which  car- 
buret of  manganese  is  composed ;  the  other,  it  was  well 
known,  was  a  carbonaceous  matter.  At  the  time  of  the 
patent  being  taken  out  both  were  employed  to  make 
carburet  of  manganese ;  and  though  both  were  in  them- 
selves of  moderate  price  (about  7  /•  a  ton),  the  carbaret, 
when  produced,  was  of  considerable  value,  being  between 
If  8.  and  8  f .  a  pound.    Shortly  afler  the  enrolment  of  the 
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patent  it  was  discoTered  apparently  in  Mr.  Heath's  manu-  1864. 
frctoiy,  that  if,  instead  of  employii^  carburet  of  manganese,  UMwur 
the  two  elementary  matters  of  which  it  was  composed  h^tv. 
were  introduced  into  the  pot,  they  would,  when  the  steel 
was  on  the  point  of  melting,  be  converted  into  carburet  of 
manganese,  and  the  same  effect,  as  regarded  the  quality  of 
the  steel,  would  be  produced,  as  if  the  carburet  itself  had 
becD  employed.  The  patentee  took  advantage  of  this  dis- 
co?eiy  as  to  the  use  of  the  two  elements  of  carburet  of 
manganese  instead  of  the  carburet  itself,  and  made  a  com- 
position  of  black  oxide  of  manganese  and  coal  tar,  which 
he  sold  under  the  name  of  HeatVs  composition.  The 
Plaintiff  in  Error,  among  others,  abandoned  the  use  of  the 
carburet,  and  employed  only  oxide  of  manganese  and 
carbonaceous  matter  in  the  manu&cture  of  cast  steel,  and 
refiised  to  pay  any  royalty  to  the  patentee  for  their  use,  on 
the  ground  that  this  mode  so  employed  to  manufacture  the 
cast  steel  was  a  new  mode  of  manufacture,  and  was  not 
that  which  Mr.  Heath  had  patented. 

An  action  was  brought  in  the  Court  of  Exchequer,  and 
tried  at  Wettminster  before  Lord  Abwger,  in  June  1848, 
when  the  Plaintiff  was  nonsuited,  and  afterwards  failed  in 
a  motion  to  set  aside  the  nonsuit  He  then  brought  in  the 
same  Court  another  action,  which  was  tried  at  Westminster 
in  June  1844,  before  Mr.  Baron  Parke^  when  the  Plaintiff 
obtained  a  verdict ;  but  on  motion  made,  the  Court  after- 
wards gave  judgment  that  there  had  been  no  infringement, 
and  directed  the  verdict  to  be  entered  for  the  defendant  (a). 
Proceedings  were  afterwards  taken  in  the  Court  of  Chan- 
cery, and  the  Vice  Chaneellar  of  England  directed  another 
aetioQ  to  be  brought.  Mr.  Heath  then  brought  his  action 
ia  the  Court  of  Common  Pleas,  and  the  cause  came  on  for 
trial  before  Mr.  Justice  Cresswell,  at  fFestmittster,  in  the 

(a)  13  Mee.  &  Wels.  683. 
L  L  4 
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1864.  sittings  after  Hilary  Term,  1850,  when  that  learned  Judge 
Unwik  expressed  himself  bomid  by  the  judgment  of  the  Court  tif 
H^TB  Exchequer  as  to  the  question  of  infringement^  and  directed 
a  Terdict  for  the  Defendant  on  the  ground  that  there  bad 
been  no  infringement  of  the  patent.  On  that  direction  a 
bill  of  exceptions  was  tendered,  and  the  case  being  taken 
to  the  Exchequer  Chamber,  the  Judges  there  differed  in 
opinion  (ft);  Mr.  Baron  Aldenon  and  Mr.  Justice  Coleridge 
heiag  of  opinion  that  the  direction  was  correct,  and  Mr. 
Justice  Wightman^  Mr.  Justice  £rfe,  Mr.  Baron  Platt^  and 
Mr.  Justice  Crampton^  thinking  it  incorrect,  for  that  the 
use  of  the  elements  of  carburet  of  manganese  was,  under 
the  circumstances  stated  in  the  bill  of  exceptions,  the  use 
of  carburet  of  manganese  in  the  manufacture  of  steel, 
within  the  meaning  of  the  patent. 

The  present  writ  of  error  was  then  brought  The 
Judges  were  summoned  and  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas  and  Mr.  Justice  Coleridge^  the 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  Mr.  Baron 
Parkej  Mr.  Baron  Aldenon^  Mr.  Justice  Maukf  Mr. 
Justice  Wiffhtman^  Mr.  Justice  CresstoeVf  Mr.  Justice  Erie, 
Mr.  Baron  Piatt,  Mr.  Justice  Wiiliamsy  Mr.  Justice 
Crompton,  and  Mr.  Justice  Crawder^  attended.  As  the  first 
two  named  of  the  learned  Judges  did  not  hear  the  whole 
of  the  arguments,  they  did  not  ultimately  deliver  any 
opinion  on  the  case. 

Sir  F.  Kelly  and  Mr.  T.  Jories  (Mr.  Deighton  was 
with  them),  for  the  Plaintiff  in  Error : 
There  has  not  been  any  infringement  here.     The  patent 
is  for  a  certain  process,  in  which  is  employed  a  well-known 

{h)  12  Com.  Ben.  Rep.  622.  frequent  subject  of  comment  in 

Much  cTidenoe  was  glTen  upon  the  opinions  of  the  Judges.  It  is 

the  mode  in  which  the  carburet  sufficiently  noticed  by  them  to 

of  manganeee  was  formed  in  the  prevent  the  necessity  of  printing 

melting  pot,  and  it  became  the  it  here.    See  port. 
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substance,  carburet  of  manganese ;  the  supposed  infringe-  1864. 
ment  is  that  of  effecting  the  same  result  by  a  different  Unwin 
process,  namely,  by  the  mixture  of  black  oxide  of  manga-  Hbath 
nese  and  a  carbonaceous  substance.  The  two  things  are 
not  the  same.  If  there  had  been  a  patent  for  the  use  of 
diamond  in  a  certain  process,  and  it  had  afterwards  been 
discovered  that  the  same  result  could  be  produced  by 
throwing  in  conunon  carbon  and  some  other  ingredient,  the 
employment  of  those  two  things  would  have  been  a  new 
discovery,  not  an  infringement  of  the  patent.  The  use  of 
these  two  materials  was  never  contemplated  by  the  patent. 
The  very  terms  of  the  description  show  them  to  be  different 
processes,  and  they  cannot  be  treated  as  the  same,  because 
the  same  result  is  produced  by  them  both.  It  cannot  be 
said,  because  carburet  of  manganese  may  be  produced  by 
the  union  in  the  melting  pot  of  the  black  oxide  and  the 
carbonaceous  matter,  that  therefore  the  carburet  is  used  as 
the  agent  of  the  new  process.  At  the  time  the  patent  was 
takcA  out,  it  was  not  known  that  the  oxide  of  manganese 
and  the  carbonaceous  matter,  when  put  into  the  crucible 
with  the  blistered  steel,  would  there  form  the  carburet  of 
manganese.  It  is  said  that  the  two  things  are  equivalent 
to  each  other,  but  if  that  which  is  equivalent  to  a  known 
mbstance  is  not  known  to  be  an  equivalent,  the  discovery 
that  it  is  so  becomes  a  new  invention.  If  they  were  known 
to  the  patentee  to  be  equivalent  processes,  and  he  has  only 
pomted  out  the  carburet,  which  was  an  expensive  article, 
while  he  knew  and  intended  to  use  the  oxide  and  the  car- 
bonaceous matter,  he  has  done  that  which  was  highly 
improper,  for  he  has  not  given  the  public  the  benefit  of  his 
real  invention,  and  the  patent  is  therefore  void.  The  pro- 
portions of  the  chemical  agents  in  the  two  processes  are  not 
the  same ;  they  are  one  to  three  per  cent  of  carburet  of 
manganese  in  the  patent ;  the  oxide  of  manganese  and  coal 
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18M.  tar  are  now  known  not  to  be  required  in  the  same  pro- 
Uifwiir  portions,  and  if  they  formed  part  of  the  inTention,  the 
Hsira  patentee  should  have  explained  how  much  of  them  ought  to 
be  used,  for  no  person  could  tell  by  anticipation  how  much  of 
those  two  ingredients  would  be  required  in  the  melting  pot 
to  produce  a  result  equal  to  one  to  three  per  cent,  of  the 
carburet  of  manganese.  The  use  of  the  two  new  and 
cheiqper  ingredients  is  in  ftct  a  new  discovery,  and  is  no 
infringement  of  the  patent* 

Mr.  Wehtter  and  Mr.  Astarif  for  the  Defendant  in 
Error: 
The  real  question  here  is,  how  a  jury  is  to  be  directed 
on  the  point  of  infringement  or  no  infringement?   Was  there 
not  evidence  here  to  go  to  the  jury  that  there  had  been  an 
infringement?    There  was,  and  the  jury  ought  to  have 
been  so  directed.     In  NeiUon  v.  Harford  (c),  the  principle 
laid  down  was  that  the  construction  of  a  patent  was,  in 
the  first  instance,  a  matter  for  the  Court,  but  for  the  Court 
fully  informed  of  all  the  circumstances  of  the  case.    Being 
so  informed,  the  Court  here  must  see  that  there  has  been  an 
infringement;  for  there  has  been  such  a  use  of  oxide  of  man- 
ganese and  of  carbonaceous  matter,  as  to  insure  the  presence 
of  carburet  of  manganese  in  the  process ;  and  it  is  the  dis 
covery  that  the  use  of  carburet  of  manganese  produces  the 
valuable  result  of  making  ordinary  British  iron  equal  to  the 
best  Swedish  iron  in  the  manufiusture  of  cast  steel  that  has 
been  made  the  subject  of  a  patent.    The  employment  of 
the  two  ingredients  that  will  form  carburet  of  manganese, 
to  effect  the  same  purpose,  is  clearly  an  application  of  that 
discovery,  and  therefore  an  infringement  of  the  patent  which 
has  been  granted  for  it.    It  is  said  that  the  expense  of  the 
employment  of  carburet  is  greater  than  that  of  the  employ- 
ed 8  Mee.  &  Wels.  806, 823 ;  Websi.  Fat.  Cas.  295, 82& 
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ment  of  the  two  equivalents ;  but  that  is  not  a  matter  which  1854. 
can  affect  the  direction  to  be  given  to  the  jury  on  a  question  Unwin 
of  infriDgement:  Crane  v.  Price  (</)•  It  is  not  the  less  an  in-  Hkath. 
fiiogement  because  the  use  of  the  two  equivalents  is  a  better 
mode  of  working  out  the  patentee's  discovery :  HousehiU 
Company  v.  Neilsan  (e).  If  the  discovery  is  good,  though 
tlie  discoverer  has  disclosed  the  means  to  certain  indi- 
Tidualsy  yet  he  shall  not  lose  his  patent,  though  he  should 
afterwards  make  the  machine  in  a  form  better  than  that 
which  he  had  originally  proposed.  That  principle  is  ad- 
mitted throughout  the  discussion  in  Carpenter  v.  Smith  (/). 
It  was'  necessary  to  use  the  particular  phrase  carburet  of 
manganese,  and  not  to  use  the  names  of  the  ingredients  of 
which  that  compound  is  composed,  for  otherwise  the  specific' 
calion  would  have  been  bad :  Savory  v.  Price  (g).  Some  of 
the  Judges  in  the  Court  below  seemed  to  think  that  this  was 
a  different  mode  of  manufacturing  carburet  of  manganese* 

[Lord  Brougham. — There  is  no  evidence  on  the  record  to 
show  that,  at  the  time  the  patent  was  taken  out,  it  was 
known  that  these  two  things  would  produce  with  iron  the 
same  result  as  carburet  of  manganese.] 

If  that  was  so,  it  would  not  affect  the  claim  of  the  patentee, 
for  still  the  product  would  be  carburet  of  manganese ;  and 
that  was  the  matter  the  application  of  which  to  iron  and 
sted  the  patentee  had  discovered  to  produce  a  result  of  a 
very  valuable  kind  in  the  manu&cture  of  cast  steel. 

[Lord  JBroic^Aom.— -Then  in  whatever  way  or  by  what- 
ever elements  carburet  of  manganese  is  made,  you  claim 
theexdusive  privil^e  of  using  it  in  the  manufacture  of  cast 
6teell] 

(i05Soott'8N.R.d38;4Mao.  (/)  9   Mee.  &  Wels.   300; 

&  6r.  680.  Webst.  Pat.  Cas.  540. 

(e)  9  Ckrk  &  F.788;  Webst.  {g)  Ry.  &  M.  1. 
Pai.  Caa.  673. 
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1864.  That  question  is  itself  conclusive  to  show  that  the  learned 

Unwin       Judge  was  wrong  in  taking  this  matter  into  his  own  hands, 
HsATH.       ^'^^  ^^^  question  was  one  of  fact  for  the  jury,  namely, 
whether  what  had  been  done  was  not,  in  fact,  the  use  of 
carburet  of  manganese  to  produce  the  required  result.    But 
it  is  clear  that,  even  as  a  matter  of  law,  this  was  an  infringe- 
ment of  the  patent.    It  was  known  that  these  two  things 
were  the  equivalents  of  carburet  of  manganese,  but  it  was 
not  known  that  they  would  form  carburet  of  manganese 
when  in  the  melting-pot  with  the  metal.     In  Stevens  v. 
Keating  (A),  the  specification  described  a  certain  effect  to 
be  produced  by  an  acid  and  an  alkali,  but  did  not  state 
with  sufficient  precision  what  acid  and  what  alkali,  and  the 
specification  was  therefore  held  bad ;  but  no  doubt  was  inti- 
mated by  the  Court  that  the  use  of  a  matter  which  was  a 
compound  of  the  two  would  be  an  infringement  of  a  patent 
in  which  the  two  had  been  sufficiently  specified.  In  the  same 
manner,  in  Muntzy.  Foster  (t),  the  plaintiff  had  patented  a 
process  for  making  ships'  sheathing,  which,  in  his  specifica- 
tion, he  stated  to  be  prepared  from  what  was  known  in  the 
trade  as  the  ''best  selected  copper,*'  and  from  ''fordgn 
zinc,"  these  being,  in  fact,  purified  products  of  copper  and 
zinc ;  the  Defendant  used  ordinary  copper  and  zinc,  bat 
purified  them  in  the  process  of  making  the  sheathing.   Lord 
Lyndhurst  held  that  to  be  an  invasion  of  the  PlaintiflTs 
patent. 

The  invention  here  was  the  discovery  of  a  principle. 
When  that  is  once  discovered  scientific  men  can  always 
find  several  methods  of  carrying  it  into  effect;  but  each 

(A)  2  Exeh. Rep.  772.  iSwalao  in  Entnr  {Heatk)^  printed  for  tbt 

2  Phill.  333 ;  and  1  Mac.  &  G.  uae  of  the  Home.    Cited  In  Ifor^ 

669.  man  on  Patents,  143. 

(t)    Case  of   the   Defendant 
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will  be  but  the  application  of  the  same  principle,  and  an        .1854. 
infringement  of  the  patent  which  protects  the  discovery :        Unwin 
Jvpe  y.  Pratt  (j) ;  Mangnall  y.  Beneche  (A) ;  The  Electric       HrIth. 
Tdegraph  Company  ▼.  Brett  {l\    The  doctrine  as  to  an 
intention  to  infringe,  stated  in  the  judgment  of  the  Court 
of  Exchequer  (m),  was  conmiented  on,  and  denied  by  the 
Lord  ChoMcellarf  in  Stevens  t.  Keating  (n),  and  by  the 
Yux'Ckancellor  of  England  in  Heath  v.  Unwin  (o). 

The  specification  itself  shows  the  detailed  use  of  the 
sepaiate  materials  which  are  employed  in  the  process ;  but 
in  compliance  with  the  rule  laid  down  in  Savory  y.  Price  (p\ 
it  naes  the  name  of  the  product  obtained  by  their  combina- 
tion. In  fiicty  therefore,  the  speciBcation  does  contain  a 
complete  statement  of  the  two  equivalents  which  have  been 
employed  in  carrying  into  effect  the  patentee's  discovery. 

Mr.  T.  JoneSj  in  reply  : 
To  sustain  the  argument  on  the  other  side,  it  must  be 
held  tliat  a  patent  for  the  use  of  carburet  of  manganese  is 
infringed  by  the  use  of  any  two  or  more  things  which  now, 
or  at  any  future  time,  may  be  found  to  produce  the  same 
resolts.  Stevens  v.  Keating^  as  now  stated  in  argument,  is 
the  only  cited  case  that  really  has  any  application  at  all  to 
the  present;  but  the  difference  between  the  two  is  great: 
&r  borax,  and  its  component  parts,  and  their  chemical 
powers,  had  been  knovm  for  a  great  many  years  before  the 
patent;  but  that  the  oxide  of  manganese  and  coal  tar  would 
produce  all  the  effects  of  carburet  of  manganese  was  not 
luiown  till  after  the  date  of  this  patent  That  discovery 
was  then  for  the  first  time  made.    To  hold  this  to  be  an 

(i)  Webet.  Pat.  Cas.  143.  (n)  Not  reported. 

(k)  Norman  on  Patents,  135.  (o)  16  L.  J.,  Ch.,  283 ;  15  Sim. 

(0  20  L.  J.,C.  P.  123 ;  10  Com.  552. 

Bea.  Rep.  838.  (p)  Ry.  &  Hoo.  1. 
(•)  13  Met.  &  Wela.  593. 
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infiingement  of  the  patent  would  be,  firsts  to  give  the 
patentee  the  benefit  of  a  discovery  which,  if  he  knew  at 
the  time,  he  wrongfully  comsealed  from  the  puUic,  for  there 
is  not  a  reference  to  it  in  his  specification ;  and  next,  it 
would  be  to  check,  during  the  existence  of  any  patent,  all 
efibrts  to  obtain  the  same  results  by  earier  and  cheaper 
means. 


1855. 
2rkRy. 

Mr.  Justice 
Cbowdkb. 


The  Lord  Ckaneelhr^  after  observing  that  the  case  had 
been  very  ably  argued,  proposed  the  following  question  for 
the  Judges : 

^*  Whether,  looking  at  the  Record,  as  set  fiMth  in  the 
Joint  Appendix  to  the  printed  Cases,  there  was  evidence 
for  the  jury  that  the  Plaintiff  in  Error  was  guilty  of  an 
infiii^ement  of  the  patent  stated  in  the  dedaratioD,  by 
using  oxide  of  manganese  and  carbonaceous  matter  in  the 
manufacture  of  cast  steel,  in  the  manner  in  which,  according 
to  his  admission  at  the  trial,  he  did  use  them  ? '' 

The  Lord  Chief  BaraUy  in  the  name  of  the  Judges, 
requested  time  to  consider,  the  answer. 

Mr.  Justice  Crawder  s 

My  LordSy^To  the  question  upon  which  your  Lordships 
have  desired  the  opinion  of  the  Judges  I  answer,  that  in 
my  opmion  there  was  evidence  (or  the  jury  of  the  infiinge- 
ment of  the  patent. 

The  Defendant  in  Error  took  out  the  patent  fiir  certain 
improvements  in  the  manufacture  of  iron  and  steel,  and  in 
his  specification  he  mentions  several ;  but  the  <mly  one 
material  to  this  inquiry  is  that  which  refers  to  the  use  of 
carburet  of  manganese. 

The  question  proposed  by  your  Lordships  arises  npon 
the  plea  of  not  guilty.    There  are  other  j^eas  upon  the 
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record  raisiiig  issues  as  to  the  novelty  of  the  invention  and 
the  sufficiency  of  the  specification,  which  were  found  by 
the  juiy  for  the  plaintiff  below ;  and,  indeed,  for  the  pur- 
pose of  considering  the  question  of  infringement,  the 
invention  must  be  assumed  to  be  new,  and  well  described 
in  the  specification.  He  declares  the  nature  of  his  inven* 
tioQ  to  be  [his  Lordship  stated  it] 

By  this  language  I  understand  the  substance  of  the 
invention  to  be  the  application  of  carburet  of  manganese 
to  the  manufacture  of  cast  steel,  in  order  to  improve  its 
quality;  and  I  understand  the  modus  operandi  to  be 
substantially  the  melting  together  in  the  crucible  carburet 
of  numganese  and  blistered  steel  or  iron.  It  follows,  I 
think,  that  the  patentee  is  protected  by  his  patent  against 
the  use  of  carburet  of  manganese  with  iron  or  blistered 
steel  in  its  conversion  into  cast  steel,  in  any  mode  in  which 
those  substances  are  brought  together  in  a  fluid  state  in  the 
cnicible  so  as  to  produce  the  same  result  It  seems  to  nie 
to  be  immaterial  in  what  manner,  or  at  what  time,  the 
carburet  of  manganese  is  formed,  provided  it  be  present  in 
a  flnid  state  when  the  cast  steel  is  in  a  condition  to  be 
poared  into  the  ingot  mould.  It  appears  from  the  evidence, 
that  when  the  patentee  obtained  his  patent,  and  for  some 
time  afterwards,  he  was  in  the  habit  of  first  making  the 
carboret  of  manganese  by  melting  together  coal  tar  and 
oxide  of  manganese;  and  when  that  product  had  been 
obtained  in  a  solid  form,  it  was  put  into  the  crucible  with 
fragments  of  iron  or  blistered  steel,  and  the  fiision  of  these 
materials  together  produced  an  improved  cast  steeL  It 
was  afterwards  found  by  the  patentee,  and  communicated 
by  him  to  the  Plaintiff  in  Error  and  others,  that  if,  instead 
of  making  the  carburet  of  manganese  first,  and  then  putting 
it  mto  the  crucible  with  iron  or  blistered  steel,  its  compo*. 
nent  parts,  coal  tar  and  oxide  of  manganese,  were  put  into 
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the  crucible  with  the  fragments  of  iron  or  bUstered  ateel, 
the  carburet  would  be  produced  in  a  state  of  fiiaiony  and 
would  then  operate  precisely  in  the  same  manner  in  the 
improvement  of  the  cast  steel,  with  a  very  great  saving  of 
expense.  And  it  is  admitted,  that  the  Plaintiff  in  Error 
has  manufactured  cast  steel  by  placing  coal  tar  and  oxide 
of  manganese  in  the  crucible  with  iron,  and  melting  them 
together. 

Now,  there  is  ample  evidence  upon  the  record  from  the 
scientific  witnesses  for  the  jury  to  infer  that  by  this  process 
carburet  of  manganese  is  formed  in  the  crucible  at  a  lower 
temperature  than  that  at  which  the  iron  is  fused,  and  that 
its  action  afterwards  in  alloying  with  the  steel  is  the  same 
as  when  the  carburet  of  manganese  is  first  put  into  the 
crucible  in  its  solid  form,  and  then  melted ;  and  that  was 
indeed  admitted  in  argument  at  your  Lordships'  bar :  but 
it  was  contended  that,  assuming  such  a  state  of  facts  to  be 
clearly  established  in  proof,  it  would  afford  no  evidence  of 
an  infringement  of  the  patent 

It  seems  to  me,  however,  that  it  is  evidence  of  a  direct 
infringement,  because  it  shows  the  use  by  the  Plaintiff  in 
Error  of  carburet  of  manganese  melted  with  iron  in  the 
process  of  its  conversion  into  cast  steel,  which  is  substan- 
tially the  invention  patented  by  the  Defendant  in  Error* 
I  do  not  perceive  here  the  use  of  chemical  equivalents,  but 
I  observe  a  direct  use  of  the  identical  chemical  a^rency 
described  in  the  specification.     The  carburet  of  manganese 
in  a  fluid  state  acts  in  both  processes  upon  the  fused  iron, 
and  produces  the  same  effect.     The  point  to  be  reached  in 
both  processes,  before  the  carburet  of  manganese  can  act 
upon  the  iron,  is  the  fusion  of  all  the  ingredients.    When 
that  has  been  accomplished  the  action  takes  place,  and  the 
desired  result  is  produced  in  the  cast  steel.    The  only  dif- 
ference between  the  processes  of  the  Plaintiff  and  the 
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Defendant  is  what  occurs  before  that  point  is  reached. 
The  Defisndant  in  Error  makes  his  carburet  with  coal  tar 
and  oxide  of  manganese,  and  puts  it,  when  in  a  cold  and 
solid  slate,  into  the  crucible  to  be  fused  with  the  iron« 
The  PlaintifP  in  Error  makes  his  carburet  with  the  same 
ingredients,  but  puts  them  in  the  crucible  together  with  the 
iron,  and  melts  them  with  one  and  the  same  heating ;  but 
in  doing  this  he  produces  his  carburet  of  manganese  in  a 
fluid  state,  before  the  iron  is  fused  or  acted  upon  by  it. 

It  is  said,  however,  that  both  the  language  of  the  speci- 
fication and  the  evidence  in  the  cause  abundantly  show 
that  the  patentee  never  contemplated  such  a  mode  of  comT 
bination  of  carburet  of  manganese  with  iron  as  is  used  by 
the  Plaintiff  in  Error,  and  that,  therefore,  the  use  of  it 
could  not  constitute  an  infringement  of  the  patent. 

A  similar  argument  was  ui^ed  by  the  Defendant's  coun- 
sel in  the  case  of  Neilson's  hot  blast  patent,  NeiUon  v« 
Harford  {q\  but  without  success.  There  it  was  clear  that 
the  patentee  was  unacquainted,  when  he  filed  his  specifica- 
tion, with  the  most  beneficial  mode  of  carrying  his  inven- 
tion into  effect.  But  it  was  held,  that  although  the  use  of 
pipes  by  the  defendant,  which  had  not  been  in  the  contem- 
plation of  the  patentee,  was  an  improvement,  it  was  never- 
theless an  infringement  of  the  Plaintiffs  patent  (r).  And 
in  The  Electric  Telegraph  Company  v.  Brett  (s)  it  was 
decided  that  a  patent  "  for  improvements  in  giving  signals 
and  sounding  alarms  in  distant  places  by  means  of  electric 
currents  transmitted  through  metallic  circuits"  was  infiinged 
I7  the  Defendant,  whose  electric  currents  were  transmitted 
through  a  circuit,  nearly  one-half  of  which  was  formed  by 
the  earth  instead  of  by  metallic  wires,  although  it  was 
uncpestionably  a  great  improvement  on  the  original  inven- 


(f )  Webst.  Pat.  Cas.  p.  304. 
(r)  Id,  328. 

VOL.  V. 


(«)  20  Uw  J.,  C.  p.,  123. 
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tioiiy  and  although  at  the  time  of  filing  the  specification  it 
could  not  have  been  in  the  contemplation  of  the  patentee, 
because  the  discovery  had  not  then  been  made  that  the 
earth  would  act  in  the  same  manner  as  a  metallic  con- 
ductor in  completing  the  electric  circuit  And  bo  I  think 
here  the  process  of  the  Plaintiff  in  Error  is  an  improvement 
Upon  the  invention  of  the  Defendant  in  Error,  while,  at  the 
same  time,  it  is  an  infiingement  of  his  patent 


Mr.  Justice 
Cromptok. 


Mr.  Justice  Crontptan: 

» 

I  think  that  there  was  some  evidence  for  the  jury  of  an 
infiingement  of  the  patent  in  this  case,  and  I  have  already 
given  my  reasons  for  this  opinion  at  considerable  length  in 
the  Exchequer  Chamber. 

I  would  observe,  however,  that  I  do  not  agree  with  the 
argument  for  the  Plaintiff  in  Error,  that  the  question  of 
infringement  can  depend  on  whether  the  mode  of  working 
alleged  to  be  an  infringement  was  or  was  not  known  to  the 
patentee  or  to  those  skilled  in  the  particular  matter  at  the 
time  of  the  specification.     On  a  plea  raising  the  question 
as  to  the  sufficiency  of  the  specification,  the  knowledge  of 
the  patentee  may  be  material ;  but  upon  the  only  issue 
now  under  consideration,  the  patent  is  to  be  taken  to  be 
valid,  and  the  invention,  as  claimed,  to  be  useful  and 
novel,  and  it  is  to  be  taken  that  the  patentee  has  specified 
all  that  he  could  be  required  to  have  specified.     If  a  new 
process,  of  which  he  and  all  others  were  ignorant  at  the 
time  of  the  specification,  is  found  out  afterwards,  the 
exercise  of  such  new  process  may  be  an  infringement, 
provided  that  it  is  substantially  the  same  with  or  includes 
the  patented  invention.     An  improved  method  of  doing 
in  effect  the  same  thing  may  well  be  an  infringement  of 
the  patent,  though  not  known  at  the  time  of  the  specifi- 
cation. 
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Neither  do  I  agree  with  the  argument  of  the  PlsdntifP  in        1855. 
Error,  that  this  indention  was  merely  putting  solid  pieces       Unwut 
of  carburet  into  the  pot  with  the  broken  pieces  of  iron.       q^^h 

I  hare  before  given  my  reasons  for  thinking  that  the         

inrention  claimed  was   the   use  of  the  carburet  in  the     CROMproir. 
maoafactare  of  the  steel,  and  for  thinking  that  there 
was  some  evidence  for  the  jury  that  the  new  process  was 
aa  improved  and  neater  mode  of  carrying  on  the  old 
inrentioii. 

It  was  said  that  what  was  d(me  in  the  present  case  was 
aa  equivalent  merely  for  what  ivas  pointed  out  in  the 
patent  and  specification,  that  all  known  equivalents  must 
be  expressly  or  imfdiedly  specified,  that  the  alleged 
equivalent  in  the  present  case  must  be  assumed  to  have 
been  unknown  at  the  date  of  the  specification,  and  that  it 
must  be  treated  as  a  new  discovery  not  within  the  range  of 
die  patent,  and  excluded  fi*om  the  specification,  and, 
therefore,  not  an  infiingement. 

Such  an  argument  could  only,  in  my  opinion,  be  of  any 
wei^t  m  cases  where  the  supposed  equivalent  is  something 
really  diflerent  from  the  thing  itself,  as  if  in  the  present  cas6 
the  aDeged  infiringement  had  been  by  using  instead  of  the 
carburet  of  manganese  one  or  more  substances  which; 
alone  or  united,  though  not  being  carburet  of  manganese^ 
vonki  have  had  the  same  efiect  in  making  the  improved 
^teei, — the  use  of  such  different  things  producing  the  same 
effect,  whether  operating  in  the  same  or  a  different  manner 
might  be  the  use  of  things  out  of  the  patent,  and  might 
properly  be  called  the  use  of  an  equivalent.  The  present 
is  not,  in  my  opinion,  the  use  of  what  can  be  properly 
termed  an  equivalent.  If  the  oxide  and  the  carbonaceous 
matter  operated  so  as  to  produce  the  same  effects  as  the 
carburet  without  forming  the  carburet,  they  might  possibly 
be  deemed  equivalent  to  it,  but  the  evidefice  was  pointed 
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to  a  direct  using  of  the  carburet.  I  look  upon  thu,  there- 
fore, as  a  case  not  of  any  equivalenty  but  as  a  case  where 
there  was  CTidence  of  a  direct  infringement  of  the  patent 
by  the  use  of  the  carburet  of  manganese.  The  effect  of 
the  evidence  was,  that  the  carburet  of  manganese  was 
made  in  a  less  expensive  way  in  the  pot,  instead  of  a  more 
expensive  way  out  of  the  pot. 

The  knowledge  or  intention  of  the  party  infringing  the 
patent  is  now  most  properly  admitted  to  be  immaterial; 
and  if  there  Was  no  evidence  of  infringement  in  the  present 
case,  any  person  might,  after  the  patent  and  specification 
came  out,  have  gone  to  a  scientific  chemist  and  said, 
**  There  is  a  new  invention  of  making  improved  sted  bjr 
applying  carburet  of  manganese  to  the  iron  in  the  process 
of  melting ;  cannot  we  manage  to  put  together  the  ingre- 
dients of  carburet  of  manganese  in  packages,  and  put  these 
packages  in  the  pot,  so  that  the  carburet  may  be  fi>nDed 
in  the  pot  and  have  the  same  efiect  as  if  put  in  in  the 
shape  of  carburet?''  And  the  execution  of  this  [to 
would,  according  to  the  argument  of  the  Plaintiff  in  Error, 
have  been  no  infiingement,  but  would  have  merely  been 
the  legitimate  use  of  a  new  discovery.  To  my  mind  it 
would  appear  to  be  a  direct  use  of  the  carburet  in  the 
making  of  an  improved  steel. 

The  only  way  in  which  I  think  there  would  be  a  defence 
on  the  plea  of  not  guilty  is,  if  your  Lordships  should  adopt 
the  aigument  which  I  have  before  referred  to,  and  shoald 
hold  the  invention  not  to  be  the  use  of  the  carburet  in  the 
manufiicture,  but  merely  the  puttii^  into  the  pot  the 
specified  materials  in  the  manner  and  proportions  pointed 
out  by  the  Plaintiff  as  his  motbis  operandi.  And  this 
appears  to  me  to  be  the  real  question  in  the  case.  I  think 
that  it  would  be  a  narrow  and  dangerous  construction  to 
limit  the  invention,  claimed  in  express  words,  by  the  m<Kle 


CASES  IN  TH£  HOUSE  OF  LORDS.  521 

and  prooesB  of  working  which  the  Plaintiff  sets  forth  as  k        I865. 
meaos  of  carrying  his  invention  into  effect.  Umnx 

I  would  add,  with  reference  to  what  was  stated  at  the      ^J[*  : 
Bar  to  have  been  the  evidence  given  at  the  late  trial  at        '^— :^ 
Imrpool,  which,  though  not  on  the  record,  I  may  refer  to     r^^jS^ 
as  a  supposed  state  of  facts,  that  supposing  there  had  been 
preoiautljf  to  this  patent  a  public  and  well-known  user  of 
patting  tlie  oxide  of  manganese  and  carbonaceous  matter 
vith  the  iron  into  the  pots,  and  it  had  appeared  by  the 
evidence  of  chemists  that  this  process,  though  not  known 
to  do  so  at  the  date  of  the  patent,  really  operated  by  the 
formation  of  carburet  of  manganese  within  the  pot,  and 
that  when  formed  the  carburet  applied  itself  to  the  iron;    * 
and  snpposing,  that  in  such  a  state  of  the  manufacture  the 
Plaintiff  had  taken  out  his  patent  for  the  employment  of 
carburet  of  manganese   in  the   manu&cture  of  steel,  I 
ihould  think  it  clear  that  there  was  evidence  to  go  to  the 
jury  that  the  patented   invention  was   not   novel.      It 
certainly  would  seem  strange  if  the  patent  claiming  the 
iDfentioa  of  the  employment  of  the  carburet  could  be 
supported,  when  it  appeared  that  the  carburet  had  been 
long  ao  employed  by  being  formed  in  the  pot  from  the  oxide 
and  the  carbonaceous  matter,  though  the  exact  mode  of 
the  operation  had  not  been  known.    In  fact,  the  Plaintiff's 
inventioD  in  such  a  case  would  have  been,  what  indeed  it 
seemed  from  the  evidence  at  the  trial  at  Liverpool  to  have 
really  been,  a  discovery  of  a  worse  and  more  expensive  mode 
of  ajylying  the  Carburet.    If  proof  of  such  user  before  the 
patoit  would  be  evidence  that  there  was  no  novdty,  it 
teems  to  follow  that  the  user  after  the  patent  would  be 
eridenoe  of  an  infringement. 

The  aigument  urged  at  the  bar  as  to  its  being  matter  of 
qwciihtion  and  of  doubt,  whether  the  carburet  was  really 
ibimed  io  the  pots  before  it  alloyed  itself  with  the  ste^ 
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would  only  go  to  prove  that  the  weight  of  the  evidence  for 
the  jury  was  les^.  But  I  think  Aat  there  was  clearly  some 
evidence  of  that  ftet,  and  if  so,  that  there  was  evidence 
for  Ihe  jury,  that  the  new  process  was  an  '*  emptoyment  of 
the  carburet  of  manganese  in  the  manufoctore  of  steeV 
though  in  a  method  improved  and  neater  than  the  one  first 
adopted  by  the  Plamtiff,  and  mentioned  by  him  in  his 
specification  as  a  mode  of  carrying  out  his  invention. 

I  answer  your  Lordships'  question,  therefore,  in  the 
affirmative. 


Mr.  Justice 

WXLLUMS. 


Mr«  Justice  fFUUamM: 

My  Lords,— This  case  appears  to  me  to  turn  entirely  od 
the  question,  what  is  really  the  invention  described  and 
claimed  by  the  patentee  in  his  specification* 

If  it  is  merdy  the  particular  process  for  the  manufiurture 
of  cast  steel  therein  described,  then,  in  my  opinion,  the 
Plaintiff  in  Error  would  not  be  guilty  of  any  infringement 
of  the  patent  by  reason  of  using  the  oxide  of  manganese 
and  carbonaceous  matter  in  that  manufhcture  in  the  maimer 
in  which  it  is  admitted  he  did  use  them.  For,  according 
to  the  described  process,  carburet  of  manganese,  a  then 
existing  thing,  is  to  be  put  into  the  crucible  together  with 
steel  or  iron,  in  defined,  though  not  exactly  defined,  pro^ 
portions  of  weight  to  each  other,  and  then  heat  is  to  be 
applied.  Now  it  is  plain  that  the  melting  together  of  oxide 
of  manganese  and  carbonaceous  matter  with  steel  or  iron 
is  no  direct  infiringement  of  a  patent  for  this  process.  And 
the  only  question  can  be,  whether  it  is  an  indirect  idringe- 
ment  by  the  substitution  of  an  equivalent  There  is  ample 
evidence  that  to  melt  together  oxide  of  manganese  and 
carbonaceous  matter  with  steel  and  iron  wiH  serve  bs  an 
equivalent  for  the  melting  together  of  carburet  of  mangar 
.nese  with  steel  or  iron  in  producing  the  desired  result. 
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But  there  is  no  evidence  that,  at  the  time  of  the  patent 
and  spedfieation,  this  was  known  to  persons  of  ordinary 
skill  in  chemistry.  And  I  fiiUy  agree  with  the  doctrine 
which  has  been  repeatedly  laid  down  in  the  course  of  the 
discussion  of  this  cause,  that  though  the  use  of  a  chemical 
or  mechanical  substitute,  which  is  a  known  equivalent  to 
the  thing  pointed  out  by  the  specification  and  claimed  as 
the  invenlioD,  amounts  to  an  infiingement  of  the  patent,  yet 
if  the  equivalent  were  not  known  to  be  so  at  the  time  of  the 
patent  and  specification,  the  use  of  it  is  no  infiringement 

But  if  the  invention  described  and  claimed  by  the 
patentee  in  this  case  is  not  the  particular  process  specified, 
but  the  employment  of  carburet  of  manganese  in  the  pro- 
cess of  the  conversion  of  iron  into  steel,  and  if  the  descrip- 
tion of  the  process  in  the  specification,  instead  of  being  a 
description  of  the  invention,  is  only  a  description  of  one 
mode  of  carrying  the  invention  into  efiect,  an  entirely  dif- 
ferent doctrine  becomes  applicable  to  the  question,  viz.,  the 
doctrine  that  if  a  patent  is  taken  out  for  the  application  of 
a  principle,  coupled  with  a  mode  of  carrying  the  principle 
into  effect,  the  patentee  is  entitled  to  protection  firom  all 
other  modes  of  doing  so,  whether  known  or  not  known  at 
the  time  of  the  specification.  And  I  am  of  opinion  that 
the  hitter  is  the  true  view  of  the  invention  described  and 
claimed  by  the  patentee  in  this  case. 

If  ao,  Aere  can  be  no  room  for  doubt  that  there  is  evi- 
dence of  an  infiing^ment  of  the  patent  For  there  i» 
eridence  that  the  oxide  of  manganese  and  carbonaceous 
matter,  as  used  by  the  Plaintiff  in  Error  in  the  manufiu:- 
tore  of  cast  steel,  formed  in  the  crucible,  by  the  action  of 
the  heat,  a  carburet  of  manganese  before  the  steel  or  iron 
began  to  melt,  and  that  subsequently,  when  the  steel  or 
inm  meUed,  the  carburet  alloyed  itself  therewith,  pro-^ 
dttdng  thereby  the  improved  cast  steel ;  ^xid  that  ux  tl^s 

M  M  4 


1856. 
Ukwim 

9. 

Hbatb* 
Mr.  Jastio^ 

WlLLIAICS. 


524 


CAS£S  IN  THE  HOUSE  OF  LORDS. 


1866. 
Ukwiv 

Hkath. 

Mr.  Jnstioe 

WlLUAMS. 


way  carburet  of  manganese  was  employed  in  the  process 
used  by  the  Plaintiff  in  Error  for  convertmg  steel  or  iron 
mto  cast  steel  in  order  to  procure  an  improved  cast  sted. 

For  these  reasons,  I  beg  to  answer  your  Lordships' 
question  in  the  affirmative. 


Mr.  Baron 
Platt. 


Mr.  Baron  Platt : 

The  patentee  claimed  under  his  patent,  for  himself  and 
his  licensees,  the  exclusive  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast  steel. 

The  substance,  of  which  he  has  so  claimed  the  exclusive 
use,  in  an  improved  manufacture  of  cast  steel,  was  a  well- 
known  chemical  body,  having  a  distinctive  appellation 
descriptive  of  its  component  parts. 

Persons  of  humble  chemical  acquirements  would  know 
that  carburet  of  manganese  resulted  from  the  combination 
of  oxide  of  manganese  with  carbon ;  and  finding  by  expe- 
riment that  the  constituent  parts  placed  together  in  a  cra- 
cible  with  iron  would  form  their  combination  before  the 
iron  was  ready  for  their  united  action,  might  readily  hit 
upon  the  expedient  of  collecting  in  the  crucible  oxide  of 
manganese,  carbonaceous  matter,  and  the  steel,  submitting 
the  whole  to  the  same  heat,  and  thus,  while  the  iiimon  of 
the  steel  was  proceeding,  manufacturing  and  preparii^  for 
action  contemporaneously  in  the  same  pot  the  carburet  of 
manganese,  and  afterwards  continuing  the  carburet  in  a 
state  of  fusion,  and  using  it  while  in  that  state  in  a  process 
whereby  iron  was  converted  into  cast  steel. 

Was  there  evidence  of  such  a  state  of  circumstances  ? 
Such  evidence  ai^)ears  to  me  to  have  been  presented  by 
the  testimony  of  Thomas  Btmns,  Hoberi  WarringUm,  Joh 
Thomas  Cooper,  Andrew  Ure,  and  William  Thomas  Brandt, 
Their  testimony  concurred  to  establish  that  the  effect  of 
introducing  into  the  crucible  oxide  of  manganese  and  car- 
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bonaceooB  matter  with  the  steel  was  the  same  as  that  pro-  1865. 

duced  under  HeatKs  patent ;  that  neither  the  carbonaceous  UinriH 

matter  nor  the  oxide  of  manganese  alone  would  produce  QsIth 

tlie  desired  resuh  on  the  steel ;  and  that  in  the  operation         

Mr  Baron 

they  must  have  combined,  and  in  their  combined  state  of       Platt. 
carburet  of  manganese  alone  produced  that  result. 

If,  instead  of  putting  into  one  crucible  the  carbonaceous 
matter,  the  oxide  of  manganese,  and  the  steel  together,  the 
Plamtiff  in  Error  had  first  submitted  to  the  action  of  heat 
the  carbonaceous  matter  and  the  oxide  of  manganese,  and 
so  produced  the  combined  body,  carburet  of  manganese ; 
and  in  a  second  operation  used  this  carburet  on  the 
improved  manufiu;ture  of  cast  steel,  that  second  operation 
would  have  been  an  infringement  of  the  patent. 

Does  it  become  less  an  infringement  because  Mr.  Unwin 
manufactures,  while  the  steel  is  undergoing  the  process  of 
fusion,  the  carburet  in  the  same  pot?  If  a  dyer  had  dis^ 
covered  that  the  use  of  sulphate  of  soda,  in  preparing  fluids 
for  dyeing  silken,  woollen,  or  cotton  fabrics,  improved  the 
brilliancy  of  colour,  and  promoted  economy  in  the  exercise 
of  his  art ;  and  the  invention  being  new,  he  obtained  a 
patent  for  the  improvement ;  could  any  other  person,  with- 
out infringing  the  dyer's  patent,  aflerwards  prepare  the 
same  fluids  for  die  same  purposes,  and  in  doing  so,  instead 
of  adding  the  sulphate  of  soda,  add  the  sulphuric  acid  and 
soda  separately  ?  Could  he  say,  that  although  true  it  is  that 
my  result  is  precisely  the  same,  yet  as  I  mixed  with  the  fluid 
soda  and  sulphuric  acid  separately,  leaving  them  to  the  con- 
sequences of  their  natural  affinities,  and  did  not  use  both 
together  in  their  combined  form  of  sulphate  of  soda,  I  have 
not  infringed  the  right  of  the  patentee  under  his  patent  ? 

The  Judges  in  the  Court  of  Exchequer,  in  giving  judg- 
ment in  Heath  v.  Unmn  (t\  after  observing  that  the  speci- 
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fication  was  expready  for  the  employment  of  carburet  of 
manganese,  seem  to  have  relied  cmi  the  putting  a  certain 
quantity  of  it  in  an  tmmeUed  state  into  the  cruciUe,  as 
being  the  particular  mode  of  using  it  in  pursuance  of  the 
patent.  According  to  this  narrow  construction,  UnwU 
would  not  have  been  guilty  of  an  infringement  by  using 
the  carburet,  provided  he  poured  it  in  a  molten  state  into 
the  crucible  containing  the  iron.  The  patent,  however,  as 
explained  by  the  specification,  cannot  be  so  limited.  The 
use  of  the  carburet,  whether  introduced  into  the  crucible 
in  an  unmelted  or  in  a  molten  state,  or  actually  ccmiposed 
in  the  pot  containing  the  steel,  would,  as  it  seems  to  me, 
M  equally  within  the  protection  of  the  letters  patent^ 
which  granted  a  monoply  of  the  general  use  in  a  particular 
branch  of  the  manufacture  of  steeL '  Ad  qmutUmem  faeti 
sum  rapandeni  Judicet;  ad  questianem  kgi$  nam  rupomdeU 
Juratores.  It  was  not  for  the  judge,  but  for  the  jury,  to 
decide  whether  the  deductions  of  chemical  science,  war* 
ranted  by  investigation  and  experience,  were  the  results  of 
mere  conjecture,  or  were  so  justified  by  sound  reason,  sp- 
iked to  the  consideration  of  l/uwin's  mode  of  conducting 
the  process  of  converting  iron  into  cast  steel,  and  of  the 
well-known  properties  of  the  bodies  selected  for  so  con- 
ducting it,  as  to  enable  them  safely  to  conclude  that  Unwin 
had  in  that  process  used  carburet  of  manganese.  Mr. 
T.  Cooper,  in  giving  his  testimony,  states  as  hctB,  that  the 
carbon  of  the  tar  and  the  oxide  of  manganese  would  fiue 
before  the  steel ;  that  the  oxide,  unless  diverted  from  its 
action  on  the  pot,  would  Inreak  it;  that  the  oxide  did  not 
act  upcm  the  pot;  that  the  action  of  the  carbon  on  the 
oxide  would  prevent  its  dcnng  so,  and  that  the  mutaal 
action  of  the  carbon  and  the  oxide  on  each  other  in  a  stale 
of  fusion,  would  elaborate  carburet  of  manganese.  Put- 
ting together  these  hctB,  and  adding  te  them  the  identity 
of  the  improvement  effected  in  the  cast  steel  by  the  opera- 
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tion  of  Uttwin,  and  by  the  operaticm  of  Heath,  and  the 
knowledge  that  the  use  of  carburet  of  manganese  alone 
had  iq>  to  the  time  of  the  witness's  appearance  at  the  trial 
effiM^  that  improvement,  any  one  acquainted  with  the 
rodiments  of  chemistry  would  reasonably  conclude  that  the 
lesolt  of  fusing  together  in  the  same  pot  carbonaceous 
matter  and  oxide  of  manganese  must  be  carburet  of  man* 
ganese ;  that  in  VtiwitC%  Qperati<m  this  compound  body 
was  ready  to  operate  on  the  iron  as  soon  as  that  metal  was 
melted,  and  was,  in  truth,  then  used  in  the  process  of  con* 
verting  the  ircm  into  cast  steeL 

The  patent  was  not  for  introduciag  into  the  crucible  with 
the  steel  any  eertam  body  or  bodies,  or  such  body  or  bodies 
in  a  prescribed  state,  but  for  u$wg  the  carburet  of  manga* 
nese,  however  formed,  in  the  process  of  the  contemplated 
eonTcrsion.  The  use  really  begins  ae  soon  as,  wid  noi 
iefore,  the  carburet  and  the  iron  are  both  in  a  state  of 
fiuicHi.  Whetl^r  the  Plaintiff  in  Error  directly  or  indi*^ 
rectly  used  the  carburet  of  manganese  in  a  process,  whereby 
iron  was  converted  into  cast  steel,  was  surely  a  question  of 
bet  The  afBrmative  of  that  question  seems  to  me  to  have 
be^  supported  by  the  testimony  of  the  witnesses  to  whom 
1  have  already  alluded* 

To  the  question,  therefore,  proposed  by  your  Lordships,  1 
answer,  in  conformity  with  the  opinion  expressed  by  meJn 
the  Exchequer  Chamber,  that,  in  my  judgment,  there  was 
such  evidence. 


1855. 
Unwik 

Ha^TB* 

Mr.  Baron 
Platt. 


Mr.  Justice  Erie: 

My  answer  to  your  Lordships'  question  is  in  the  affirma- 
tire.  The  patent  is  for  the  employment  of  carburet  of  man* 
gaaese  in  the  manufacture  of  cast  steel,  not  for  a  mode  of 
matii^  that  carburet^  and  there  is  evidence  to  prove  that  the 
Defendant,  by  heating  the  elemeants  of  carburet  of  manganese 
with  iron,  formed  first  the  carburet  and  then  cast  steel. 


Mr.  Justice 
Erle. 
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If  the  evidence  satisfied  the  jorymen  of  this  fady  it  would 
satisfy  them  that  Hhe  Defendant  used  carburet  of  manga- 
nese in  the  manufitcture  of  cast  steel,  and  so  directly 
infringed  the  patent.  Thus  there  was  evidence  for  the  jury 
of  a  direct  infringement 

Farther,  I  am  of  opinion  that  if  the  jurors  were  not 
satisfied  that  carburet  of  manganese  wajs  fomed  in  the 
process  used  by  the  Defendant,  and  so  were  not  satisfied 
of  a  direct  infringement,  still  there  was  evidence  from  which 
they  might  find  that  he  had  indirectiy  infiringed  this  patent 
for  the  use  of  a  substance  in  a  process,  by  the  use  of  the 
elements  of  that  substance  in  that  process,  which  elements 
were  known  to  be  equivalent,  chemically,  to  the  substance 
itself  in  that  process. 

At  the  time  of  the  patent  the  Patentee  made  the  carburet 
by  heating  the  carbon  and  manganese  till  the  carburet  wss 
formed ;  he  then  used  the  carburet  by  heating  it  with  the 
iron  till  the  cast  steel  was  formed.  He  afterwards  disco* 
vered  that  if  these  elements  of  the  carburet  were  heated 
with  the  iron  the  same  result  would  be  obtained,  and  one 
heating  would  be  saved.  He  communicated  the  efiect  of 
this  discovery  to  the  Defendant  by  selling  to  him  a  packet 
containing  these  elements  of  the  carburet  to  be  so  used. 
And  the  Patentee  knew  at  the  time  of  the  patent  these  to 
be  the  elements  firom  which  he  formed  the  carburet,  and 
fi^m  that  knowledge  was  induced  to  use  these  elements  as 
equivalent  to  the  substance  mentioned  in  the  specificatioiL 
There  is,  thus,  evidence  that  the  Defendant  infiringed  the 
patent  by  the  use  of  the  elements  of  tiie  patented  substance 
which  were  known  at  the  time  of  the  patent  to  be  eqaiva- 
ient  to  that  substance. 

I  am  also  of  opinion,  that  a  patent  for  the  use  of  a  sab- 
stance  in  a  process,  is  infiinged  by  the  use  of  the  elements 
of  that  substance  known  to  be  equivalent  thereto  at  tbe 
time  of  the  use,  if  used  for  the  purpose  of  taking  the 
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benefit  of  the  patent  and  of  oiakijig  a  colourable  variation 
therefifom.  Takii^  the  instance  put  in  the  an^ument  in 
thoB  case  in  the  Exchequer;  if  a  patent  was  for  the  use  of 
soda  in  a  procos,  and  by  subsequent  analysis  sodium  and 
oxygen  were  discovered  to  be  the  dements  of  soda,  and 
equivalent  thereto  in  the  process  in  question,  the  use  of 
sodium  and  oxygen  in  the  patented  process  for  the  puipose 
of  being  equivalent  to  soda  in  that  process,  would  appear  to 
ine  to  be  an  infringement,  although  the  analysis  of  soda  was 
subsequent  to  the  patent*  In  like  manner,  if  the  discovery 
had  been  made  afterthe  patent,  that  carbon  and  manganese 
were  dements  of  die  carburet,  equivalent  to  the  carburet  of 
manganese  in  the  patented  process,  the  use  of  those  ele- 
ments in  that  process  for  the  purpose  of  being  equivalent 
to  the  carburet,  would,  in  my  judgment,  be  a  colourablcf 
variation,  and  on  infringement.  , 

Mr.  Justice  Cresswell: 

I  am  of  opinion  that  there  was  evidence  for  the  jury  that 
the  Plaintiff  in  Error  was  guilty  of  an  infringement  of  the 
patent  stated  in  die  declaration,  by  using  oxide  of  manga- 
nese and  carbonaceous  matter  in  the  manufacture  of  cast 
steel  in  the  manner  in  which,  according  to  his  admission  at 
the  trial,  he  did  use  them. 

It  was  admitted  on  the  trial  that  the  Defendant  had, 
since  die  date  of  the  patent,  manufactured  cast  steel  by 
usnig  oxide  of  manganese  and  carbonaceous  matter  in- 
troduced into  the  pot  at  the  same  moment  with  the  steel, 
ttid  several  sdentific  witnesses  gave  their  opinion  that  the 
oxide  of  manganese  and  carbonaceous  matter  so  introduced 
would  first  form  a  carburet  of  manganese,  which  would  as 
Boon  as  formed  enter  into  combini^n  with  the  steel,  and 
that  the  oxide  of  manganese  would  not  combine  with  the 
*ted  until  it  had  first  formed  a  carburet  by  uoioa  with  the 
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1855.        carbonaceous  matter.      It  seems  to  me,  therefore,  that 

UxwiN       there  was  evidence  for  the  jury  of  the  Defendant  haying 

^'  used  carburet  of  manganese  in  the  manufacture  of  cast 

steeL 

Siiwit  '^  *^  Plaintifr  had  claimed  only  the  particuhr  method 
of  using  a  carburet  of  manganese  in  the  manufacture  of 
steel,  which  is  described  in  his  specification,  I  should  have 
tliought  that  the  process  adopted  by  the  Defendant  had  not 
infringed  his  patent  right ;  but  his  chum  was  general  to  the 
employment  of  carburet  of  manganese  in  preparing  an 
improved  cast  steel,  although  he  also  described,  as  mdeed 
he  was  bound  to  do,  the  mode  in  which  he  proposed  to  use 
it.  The  claim  being  general,  and  the  evidence  in  support 
of  the  action  tending  to  show  that  the  Defendant  had  used 
'carburet  of  manganese  in  the  manufacture  of  steel  by 
causing  it  to  be  first  formed  in  the  pot  and  afterwards 
mixed  with  the  steel,  I  think  the  case  is  not  one  where  an 
equivalent  has  been  used,  but  the  thing  itself;  and  if  the 
thing  itself  was  used,  although  the  Defendant  was  not 
aware  of  it,  he  has  still  infringed  the  patent. 

In  Stevens  v.  Keating^  as  set  out  in  the  printed  cases, 
it  appears  that  the  Plaintiff"  took  out  a  patent  for  making 
cement  by  uniting  gypsum  with  an  acid  and  an  alkali ;  the 
Defendant  made  cement  by  uniting  gypsum  with  borax. 
It  was  discovered  that  borax  was  composed  of  an  acid  and 
an  alkali,  and  Lord  Cottenham  held  that  the  use  of  it  was 
therefore  an  infringement  of  the  patent. 

And,  in  the  case  of  Neilson  and  Others  v.  Harford  and 
Othersy  as  reported  by  Mr.  Webster  (ii),  Mr.  Baron  Parke 
used  this  language :  **  If  the  specification  is  to  be  under- 
stood in  the  sense  claimed  by  the  Plaintiffs,  the  invention 
of  heating  the  air  between  its  leaving  the  blowing  apparatus 
and  its  introduction  into  the  fiimace  in  any  way  in  any 
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close  vessel  which  is  exposed  to  the  action  of  heat,  there 
is  no  doubt  that  the  Defendant's  machinery  is  an  infringe- 
ment of  that  patent,  because  it  is  the  use  of  air  which  is 
heated  much  more  beneficially,  and  a  great  improvement 
upon  what  would  be  the  machine  constructed  by  looking 
at  the  specification  alone ;  but  still  it  is  the  application  of 
heated  air  heated  in  one  or  more  vessels  between  the  blow- 
ing apparatus  and  the  furnace." 

So  in  the  present  case,  the  claim  made  and  specified  by 
the  Plaintiff  below  is  *'  the  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  steel/'  and  is 
not  limited  to  the  precise  mode  of  using  it  described  in  the 
specification,  there  was  evidence  for  the  jury  that  the 
Defendant  below  had  used  (although  in  a  more  beneficial 
manner)  carburet  of  manganese  in  a  process  whereby  iron 
was  converted  into  steel,  and  therefore  that  the  patent  of 
the  Plaintiff  below  had  been  infringed.  I  cannot  dis- 
tinguish the  principle  upon  which  the  cases  cited  on  this 
point  proceeded  from  that  which  is  involved  in  this  case. 
I  feel  therefore  bound  to  say,  that  in  my  judgment  there 
was  evidence  for  the  jury  that  the  Plaintiff  in  Error  was 
goilty  of  an  infringement  of  the  patent  right  of  the  Plaintiff 
below. 

Mr.  Justice  Wigktman: 

Upon  a  careful  reconsideration  of  this  case,  I  have  not 
found  any  reason  that  has  appeared  to  me  sufficient  to  alter 
the  opinion  upon  it  which  I  have  already  expressed  in  thc^ 
Court  of  Exchequer  Chamber.  I  am  therefore  of  opinion, 
as  before,  that  there  was  evidence  for  the  jury  that  the 
Plaintiff  in  Error  was  guilty  of  an  infringement  of  the 
patent  And  for  my  reasons  for  arriving  at  this  conclusion, 
I  beg  permission  to  refer  to  the  opinion  I  have  already 
given  in  the  Court  below. 


1855. 
Ukwin 

V. 

Heath. 

Mr.  Justice 
Cbbsbwsll. 


Mr.  Jnstice 

WlOHTMlN. 
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1855. 

Uwwiif 

.Tl«  My  Lords, — I  am  of  opinion  that  there  was  not  evidence 

for  the  jury  that  the  Plaintiff  in  Error  was  guilty  of  an 

IlSlI^  infringement  of  the  patent  by  using  oxide  of  manganese 
and  carbonaceous  matter  in  the  manufacture  of  cast  steel, 
in  the  manner  in  which,  according  to  his  admission  at  the 
trial,  he  did  use  them. 

That  part  of  the  Plaintiff's  invention,  the  infringement  of 
which  is  complained  of,  is  in  effect  described  in  the  speci- 
fication as  a  method  of  making  an  improved  quality  of  cast 
steel,  by  introducing  into  a  crucible  the  ordinary  materials 
from  which  cast  steel  is  produced,  '^  together  with  from  one 
to  three  per  cent,  of  their  weight  of  carburet  of  manganese/' 
the  rest  of  the  process,  melting,  &c.,  being  the  same  as  that 
in  common  use  for  making  cast  steel.  The  specification 
then  proceeds  to  disclaim  as  part  of  the  invention  the  use 
of  such  ordinary  materials,  and  restricts  the  claim  to  "  the 
use  of  carburet  of  manganese  in  any  process  for  the  con- 
version of  iron  into  cast  steel." 

The  act  complained  .of  as  an  infiringement,  is  the  use  of 
oxide  of  manganese  and  carbonaceous  matter  by  putting 
them  into  the  pot  or  crucible  with  the  ordinary  materials, 
and  then  conducting  the  process  in  the  known  and  usual 
manner.  The  question  whether  this  is  an  infringement 
depends  on  whether  the  Defendant  can  properly  be  said  to 
have  used  carburet  of  manganese  in  the  sense  in  which  the 
use  of  that  substance  is  claimed  by  the  patentee,  that  is, 
either  in  the  precise  manner  described  by  him  m  his 
specification,  or  in  any  manner  substantially  the  same. 

It  was  contended  for  the  Plaintiff  that,  the  process  of 
the  Defendant  was  substantially  the  same  as  that  which 
the  Plaintiff  had  patented.  Looking  at  the  two  processes 
as  above  described,  without  reference   to  any  eridence 
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respectbg  them,  there  would  be  no  doubt  that  the  Defend- 
ant had  not  infringed  the  patent  The  Plaintiff  claimed  the 
Q9e  of  carburet  of  manganese,  the  Defendant  used  oxide 
of  manganese  with  carbonaceous  matter,  very  different 
substances  from  the  carburet  of  manganese  both  in  respect 
of  their  chemical  character  and  their  price — the  Defendant 
produdng  the  same  result  at  a  much  cheaper  rate  than 
the  Plaintiff 

But  several  witnesses  were  called  for  the  Plaintiff  who 
gave  evidence  of  their  opinion  that  carburet  of  manganese 
was  formed  in  the  Defendant's  process  before  the  steel 
Bdted.  They  appear  to  have  inferred  this  from  the  result 
of  these  two  processes  being  the  same ;  and  from  the  fact 
that  carbon  and  manganese,  the  substances  of  which 
carburet  of  manganese  is  a  combination,  are  present  in  the 
carbonaceous  matter,  and  the  oxide  of  manganese,  though 
in  combination  with  other  substances,  and  particularly  (as 
regards  the  oxide  of  manganese)  vntfa  ox^en,  certain 
decompositions  and  combinations  taking  place  during  the 
process  which  resulted  in  the  production  of  carburet  of 
aianganese  before  the  conclusion  of  the  process.  Whether 
diis  is  a  correct  theory  is  not  now  in  question.  There  was 
eertainly  evidence  such  as  should  have  been  submitted  to  a 
jvy  of  the  formation  of  the  carburet  of  manganese  in  the 
Defendant's  process,  if  that  would  show  that  the  Defendant 
lad  used  carburet  of  manganese  so  as  to  infringe  the 
pitent ;  but  it  appears  to  me  that  on  the  assumption  that 
csrboret  of  manganese  was  formed  in  the  Defendant's 
procesB  in  the  manner  described  by  the  witnesses,  there 
VIS  no  use  of  carburet  of  manganese  by  the  Defendant  so 
tt  to  constitute  an  infringement  of  the  patent 

Hie  whole  process  of  the  Plaintiff,  so  far  as  it  is  new, 
consists  in  putting  carburet  of  manganese  into  the  pot  with 
^  usual  articles  from  which  cast  steel  is  produced ;  and 
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the  whole  of  the  Defendant's  process  consists  in  a  similar 
use  of  a  mixture  of  carbonaceous  matter  and  carburet  of 
manganese.  All  the  rest  of  both  processes  consists  in 
treating  the  substances  operated  on  in  the  way  coomionlj 
used  by  manufacturers  of  cast  steel.  It  seems  to  me  that 
a  person  employing  the  Defendant's  process  cannot,  with 
any  propriety,  be  said  to  have  used,  or  have  had,  or  pos- 
sessed, any  carburet  of  manganese ;  any  carburet  of  man- 
ganese which  he  has  or  uses  is,, according  to  the  theory  of 
the  witnesses,  which  must  be  supposed  to  be  true,  formed 
and  mixed  in  a  fluid  state  among  the  substances  in  a 
crucible  at  a  great  heat  Whether  it  could  possibly  be 
extricated  in  a  separate  state  from  the  crucible  does  not 
appear,  but  it  is  certain  that  in  the  Defendant's  process  no 
carburet  of  manganese  is  put  into  the  pot  and  none  taken 
out 

It  may  be  remarked  that  the  Defendant's  process  does 
not  consist,  as  it  sometimes  has  been  assumed  to  do,  of 
putting  into  the  crucible  two  simple  substances,  which  in 
their  combination  would  produce  carburet  of  manganese, 
but  is  of  a  much  more  complicated  description,  acd,  ac- 
cording to  the  evidence,  particularly  that  of  Mr.  Cooper 
and  Mr.  Ure,  oxide  of  manganese  by  itself  would  be 
destructive :   when  melted,   it  would  combine   with  the 
earth  of  the  crucible  or  pot  and  form  a  glass,  and  so  make 
holes  in  the  crucible  and  render  it  unserviceable ;  and  the 
oxygen  of  the  oxide  would  also  destroy  the  steel,  by 
combining  with  it  and  converting  it  into  an  oxide  of  iron; 
but  when  the  oxide  of  manganese  is  accompanied  by 
carbonaceous  matter,  the  mischief  is  prevented  by  means  of 
the  whole  of  die  oxygen  of  the  oxide  combining  with  the 
carbon  in  the  carbonaceous  matter,  and  being  carried  off  in 
the  form  of  oxygen  gas,  so  that  there  is  no  melted  oxide 
to  combine  with  the  earth  of  the  pot,  and  no  oxygen  to 
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combine  with  and  oxidise  and  spoil  the  steel ;  but  the 
metal  of  the  oxide,  that  is,  the  manganese,  combines  with 
some  of  the  carbon,  and  then  acts  on  the  steel  in  the  same 
mamier  as  if  carburet  of  manganese  had  been  introduced 
at  the  beginning  of  the  process.  Supposing  this  theory  to 
hare  been  formed  by  the  inventor  of  the  Defendant's 
process,  and  to  have  led  him  to  it,  he  would  have  formed 
a  very  bold  and  ingenious  conjecture;  and  when  experiment 
proved  that  the  result  was  such  as  was  expected,  it  would 
show  him  to  have  discovered  a  valuable  process,  much 
more  valuble  than,  and  totally  different  from  that  of  putting 
carburet  of  manganese  into  the  pot.  The  theory  shows 
why  and  in  what  maner  the  Defendant's  process  produces 
the  same  result  as  the  Plaintiff's,  by  indicating  a  series  of 
decompositions,  and  new  combinations  taking  place  in  a 
certain  order  after  the  defendant  has  done  all  that  the 
novelty  of  his  process  consists  of.  This  theory  may  ac- 
comit  for  the  identity  of  the  results,  but  does  not  show  that 
they  are  arrived  at  by  the  same  process ;  and  certainly  fails 
to  prove  the  identity  in  form  or  substance  of  what  the 
Defendant  does  when  he  puts  oxide  of  manganese  and 
carbonaceous  matter  into  the  pot,  with  what  the  Plaintiff 
does  when  he  puts  Carburet  of  manganese  into  it. 


1856. 
Unwin 

Heath. 

Mr.  Juatioe 
Maulb. 


Mr.  Baron  Parke : 

In  answer  to  the  question  proposed  by  your  Lordships, 
I  have  to  say  that  in  my  opinion  there  was  no  evidence  of 
infringement  to  be  submitted  to  the  jury. 

It  must  be  assumed,  in  answering  the  question,  that  the 
bin  of  exceptions  states  sufficient  evidence  for  the  jury, 
▼ii.,  the  opinions  of  scientific  persons,  that  carburet  of 
manganese  was  formed  in  the  process  of  melting. in  the 
crucible,  and  th^i  combined  with  the  steel  in  a  state  of 
fvioa ;  and  the  question  is,  whether  this  is  such  a  use  of 
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carburet  of  manganese  in  the  manufacture  of  cast  steel  as 
to  be  within  the  specification.  This  depends  upon  the 
meaning  of  that  specification. 

If  it  meanty  as  argued  at  your  Lordships'  bar,  to  com- 
prise every  method  of  making  cast  steel,  so  that  carburet 
of  manganese,  in  any  state  or  condition,  should  be  present 
during  the  process,  there  would  be,  doubtless,  evidence  of  an 
infringement  of  the  patent.  Whether  such  a  specification 
would  be  good,  as  describing  sufficiently  such  a  patent  right, 
or  whether  a  patent  could  be  granted  for  such  a  ri^t,  is 
another  question,  not  necessary  to  be  considered  in  answer- 
ing your  Lordships'  question.  But  I  am  of  opinion  that  the 
patent,  as  explained  by  tlie  specification,  is  not  so  extensiTe. 

The  language  of  the  specification,  in  the  part  on  which 
this  question  arises,  is  as  follows : — [His  Lordship  read  it] 

It  is  dear,  in  my  opinion,  that  the  patent,  explained  by 
the  specification,  is  for  the  use  of  the  metallic  substance 
called  carburet  of  manganese  already  formed  by  a  previous 
process  (whether  by  the  same  person  who  manufactures 
the  steel,  or  bought  by  him  firom  another,  as  an  article  of 
commerce,  is  immaterial),  a  tangible  substance  existing  in 
the  state  of  carburet  of  manganese,  and  capable  of  being 
weighed  as  such,  before  it  is  placed  in  the  crucible.  It  is 
for  the  use  of  such  a  substance  only. 

The  Plaintifi*in  Error  has  certainly  not  used  any  carburet 
of  manganese,  so  understood,  in  any  way  either  directly  or 
indirectly.  He  has  used  materials  which,  during  the  pro- 
cess, are  to  be  assumed  to  form  for  a  time,  a  substance  in 
a  state  of  fusion  formed  of  carbon  and  manganese,  and 
therefore  properly  termed  carburet  of  nuinganese ;  but  that 
is  not  the  use  of  such  carburet  of  manganese,  Qor  in  such 
a  state,  as  is  intended  by  the  specification,  and  which  alone 
the  .Plaintifi*'s  patent  protects. 

This  the  specification  distinctly  expresses.  The  substanee 
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18  pointed  out,  and  the  mode  of  using  it,  by  putting  a        1865. 
certain  quantity,  by  weight,  of  that  substance  in  an  un«       Unwiir 
melted  state,  into  the  crucible.     It  is  impossible  to  express      HbIth. 
the  intention  of  the  patentee  in  more  distinct  words.    I  am,         — — 
therefore,  dearly  of  opinion  that  there  is  no  evidence  of  a       pIbss. 
direct  inTasion. 

And  I  think,  also,  that  there  is  no  evidence  of  an  indirect 
infiingement  of  the  patent.  There  was  certainly  no  in- 
tention to  imitate  the  patented  invention,  for  it  is  not  stated 
that  the  Defendant  knew,  nor  does  it  appear  that  anyone 
knew  before  the  patent,  nor  indeed  before  the  alleged 
infringement,  that  the  mixture  of  oxide  of  manganese  and 
coal  tar  would,  in  the  course  of  fusion,  form  carburet  of 
manganese,  and  in  that  state  combine  with  the  steel. 

In  delivering  the  judgment  of  the  Court  of  Exchequer 
in  a  former  sti^  of  this  case  (o),  I  stated  the  opinion  of 
the  court  to  be,  that  there  could  be  no  indirect  infringement 
if  the  Defendant  did  not  intend  to  imitate  at  all.  That 
part  of  the  judgment  has  been  since  justly  objected  to,  in 
Stevau  V.  Keating  (v),  and  in  Heath  v.  Unwiny  in  Chancery 
(x),  and  no  doubt  we  were  in  an  error  in  that  respect 
There  may  be  an  indirect  infringement,  as  well  as  a  direct 
one,  though  the  intention  of  the  party  be  perfectly  inno- 
cent, and  even  though  he  may  not  know  of  the  existence  of 
the  patent  itself.  But  though  this  position  may  be  erroneous, 
I  am  still  of  opinion  that  there  was  no  indirect  infringe- 
ment of  the  Plaintiff's  patent 

The  patent  being  for  the  use  of  the  substance,  carburet 
of  manganese,  and  the  mode  described  being  the  putting 
into  the  crucible  a  definite  quantity  of  that  substance  with 
the  steel,  it  would  be  an  indirect  infringement  to  use  that 
nbstance  in  a  separate  distinct  state,  before  or  after 

(v)  13  Mee.  &  Wels.  693.  («)  15  Sim.  662  ;  where  St^ 

(«)  Not  nported.  vena  v.  KeeHng  is  referred  to. 
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the  steel  and  carbonaceous  matter  was  put  in,  or  in  a 
subsequent  part  of  the  process.  There  is  no  evidence  of 
such  an  infringement. 

But  I  am  clearly  of  opinion,  that  the  use  of  oxide  of 
manganese  and  coal  tar,  in  the  manner  adopted  by  the 
Defendant  below,  still  less  by  the  use  of  highly  carburetted 
steel,  is  no  indirect  infringement.  If  it  were  an  indirect 
infringement  of  this  patent  to  use  known  chemical  equiva- 
lents, I  think  there  is  no  evidence  of  such  an  infringement, 
in  the  proper  signification  of  those  words. 

I  entirely  agree  with  the  opinion  expressed  by  my 
brothers  Alder  son  and  Coleridge,  in  delivering  their  Judg- 
ment in  the  Exchequer  Chamber  in  this  case. 

The  specification  must  be  read  as  persons  acquainted 
with  the  subject  would  read  it  at  the  time  it  was  made; 
and  if  it  could  be  construed  as  containing  any  chemical 
equivalents,  it  must  be  such  as  are  known  to  such  persons 
at  that  time ;  but  those  which  are  not  known  at  the  time 
as  equivalents,  and  aflerwards  are  found  to  answer  the 
same  purpose,  are  not  included  in  the  specification.  They 
are  new  inventions. 

Now,  there  is  no  evidence  whatever  that  oxide  of  man- 
ganese and  carbon  were  known  at  the  time  of  the  specifica- 
tion (which  I  agree  with  my  two  learned  brothers,  Aldenon 
and  Coleridge :  Heath  v.  Unwin  (y),  is  the  true  time  to  be 
looked  to,  and  not  the  time  of  the  use  of  them)  to  be  an 
equivalent,  for  the  purposes  of  the  process,  to  the  use  of 
carburet  of  manganese,  or  that  they  would  form  carburet 
of  manganese  at  that  stage,  which  appears  to  have  been 
essential  to  the  operation,  and  have  the  same  efiect,  as  in 
the  relative  quantities,  as  stated  in  the  specification.  In 
order  to  form  evidence  of  an  infringement  of  the  patent,  it 
vras  essentia]   to  prove    such   knowledge  by  competent 

O)  12  Com.  Ben.  Rep.  622. 
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pefBons  at  the  time  of  the  patent,  and  not  since.  All  this 
is  a  sabsequent  discovery,  for  which  the  Plaintiff  below 
might  have  taken  out  a  patent,  but  it  is  not  included  in 
this  patent. 

I  will  add,  that  even  if  the  use  of  oxide  of  manganese 
and  carbon  had  been  known  to  be  a  chemical  equivalent  at 
the  time  of  the  specification,  I  think  that  this  specification 
would  not  include  it,  for  the  mode  of  user  is  confined  to 
the  particular  substance,  carburet  of  manganese,  in  an  un- 
mdted  state,  and  consequently  that  there  would  have  been 

00  infiingement  But  assuming  it  to  have  been  unknown 
at  the  time  of  the  patent,  I  think  it  clear,  it  is  not  one.  In 
order  to  make  it  so,  it  was  essential  for  the  plaintiff  below 
to  haye  shown,  not  merely  that  it  is  now  known  to  chemists 
that  the  two  substances  form  the  substance  which  is  the 
subject  of  the  patent,  but  that  it  was  so  known  at  the  time 
of  the  specification.  I  am  therefore  clearly  of  opinion  that 
there  was  no  evidence  of  infiingement  to  be  submitted  to 
the  jury. 

Mr.  Baron  Alderson: 

My  Lords, — I  have  ahready  given  my  opinion  in  this  case, 
as  it  appears  in  the  report  of  the  case  in  the  Court  below. 

1  entertain  the  same  opinion  still,  and  I  have  no  reasons 
worthy  of  your  Lordships'  attention  to  support  that  opinion 
in  addition  to  those  which  I  have  ahready  given. 

Lord  Chief  Baron  Pollock : 

In  answer  to  the  question  proposed  by  your  Lordships  to 
the  Judges,  I  am  of  opinion,  that,  looking  at  the  record  as 
set  forth  in  the  joint  appendix  to  the  printed  cases,  there 
was  no  evidence  for  the  jury  that  the  Plaintiff  in  Error 
was  guilty  of  an  infringement  of  the  patent  stated  in  the 
declaration,  by  using  oxide  of  manganese  and  carbonaceous 

N  N  4 


1855. 
Unwik 

V. 

Hbath. 
Mr.  Baron 


Mr.  Baron 

Aldbbson. 


Lord 

Chief  Baron 

Pollock. 


540  CASES  IN  THE  HOUSE  OF  LORDS. 

1865.  matter  in  the  manufacture  of  cast  steely  in  the  manner  in 
Unwik  which,  according  to  his  admission  at  the  trial,  he  did  use 
TT  **  them. 

The  first  question  that  presents  itself  is.  What  is  the 

Chief  Baron  Phdntiff 's  invention  ?  What  has  he  discovered  ?  or  rather, 
PoLuxjK.  What  invention,  discovery,  or  process  is  protected  by  the 
patent?  To  solve  this,  we  must  look  at  the  title  and  specifi*- 
cation  of  the  patent  Strictly  speaking,  nothing  is  pn>- 
tected  by  the  patent  that  is  not  found  in  the  specification^ 
either  directly  expressed  in  terms,  or  reasonably  to  be 
inferred  fix>m  what  is  so  expressed,  by  persons  skilled  in 
the  subject  to  which  the  patent  relates.  The  right  of  the 
Plaintifi*  does  not  turn  upon  the  extent  of  his  daim,  but 
upon  the  communication  made  to  the  public  as  to  the  mode 
of  accomplishing  his  object;  and  he  has  no  right  to  daim 
anything  but  that  which  he  has  communicated  to  the  public, 
however  large  in  point  of  language  his  claim  may  appear 
to  he. 

The  title  of  the  present  patent,  like  most  others,  marely 
states  in  very  general  terms  to  what  subject  it  relates,  and 
as  usual,  communicates  as  little  as  possible  beyond  that 
matter.  It  is  in  the  specification  (which,  while  it  creates, 
also  limits  the  rights  of  the  patentee  under  the  patent)  that 
we  must  look  for  the  true  extent  of  those  rights. 

The  present  invention  has  four  points ;  but  it  is  with  the 
fourth  alone  that  we  have  to  deal,  and  upon  which  any 
question  arises.  That  is  stated  in  the  specification  to  be, 
*^  Fourthly.  The  use  of  carburet  of  manganese  in  any 
process  whereby  iron  is  converted  into  cast  steeL^  This 
staetment  does  not  in  my  opinion  give  to  the  patentee,  as 
some  of  my  learned  brothers  seem  to  think,  the  exdusiTe 
right  of  using  carburet  of  manganese  in  any  and  erery 
possible  process,  or  in  any  and  every  mode  of  using  it,  in 
order  to  convert  iron  into  cast  steel ;  but  it  only  gives  io 
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the  Plaintiff  such  an  exclusive  right  as  r^ards  such  process  1865. 

or  processes  as  he  afterwards  fieurther  describeSi  declares,  Unwin 

and  makes  known  for  the  benefit  of  the  public,  and  such  h^th. 

other  similar  processes  as  are  reasonably  within  the  descrip*  

tjon,  according  to  the  then  state  of  knowledge ;  also  he  is    ^.}f^ 

,        .         ^       ,  1        .    .      •  m  Chief  Baron 

protected  against  Iraudulent  imitations,  or  evasions  ot,  or      Pollock. 

sebstitutions  of  equivalents  in  his  process  or  processes  as 

specified.    And  the  process  he  gives  to  the  public,  and 

i^hicfa  is  the  process  protected  by  the  patent,  is  mixing  from 

one  to  three  per  cent  of  carburet  of  manganese  with 

fragments  of  common  blistered  steel  or  mixtures  of  cast 

aiKl  maUeable  iron,  &c.  &c 

Now  the  Defendant  does  not  use  carburet  of  manganese 
at  all.  He  seeks  to  obtain  the  result  by  a  process  obviously 
not  the  same  as  the  process  stated  in  the  specification.  It 
k  not  described  fliere,  and  it  is  not  to  be  inferred  firom  the 
description  that  it  is  to  be  found  there,  according  to  the 
then  state  of  knowledge  at  the  date  of  the  patent*  There 
is,  therefore^  clearly  no  direct  infiingement  of  the  patent. 

Then  is  there  any  finaudulent  imitation,  or  evasion,  or 
sabstitution  of  a  chemical  equivalent,  so  as  to  create  an 
indirect  infringement  of  the  patent  ?  There  is  no  evidence 
of  fraudulent  imitation  or  evasion.  It  is  not  suggested  that 
there  is  any  such ;  and  it  has  not  been  suggested  by  any 
of  the  counsel  that  the  case  can  be  put  upon  that  ground. 
And  as  to  the  substitution  of  an  equivalent,  I  entirely  agree 
with  my  brothers,  Aldersan  and  Coleridge  (referring  to,their 
judgments  as  given  in  flie  £!ourt  of  Exchequer  Chamber  (jp),) 
that  the  patent  (as  explained  in  the  specification)  covers 
and  protects  not  only  the  process  actually  specified,  but 
any  process  with  chemical  equivalents  known  as  such  at 
the  date  of  the  patent,  but  not  chemical  equivalents  dis- 
covered afterwards ;  for  this  would  be  giving  the  patentee 
not  only  the  benefit  of  his  own  discovery,  but  the  benefit  of 

(z)  12  Com.  Ben.  Rep.  522. 
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1865«        the  diBCOveries  of  other  persons  subsequently  to  the  date  of 
Unwin       the  patent    The  process  used  by  the  Defendant  was  not 
Hbath.       ]^nown  as  a  chemical  equivalent  at  the  date  of  the  patent 
- —         If  it  was  known,  the  Plaintiff  was  guilty  of  a  fraud  on  the 
Chief  Baron    public  in  concealing  it,  and  in  omitting  to  mention  it  as  a 
PoLiocK.      better  and  cheaper  method  of  accomplishing  his  object 
But,  as  against  the  Plaintiff,  it  must  be  taken  that  it  was 
not  known ;  and,  indeed,  the  evidence  clearly  shows  that 
it  was  not  known.    Then,  assuming  it  to  be  a  chemical 
equivalent  (which  after  all  is  only  matter  of  conjecture,  by 
chemical  witnesses  speculating  what  may  occur  in  the 
inside  of  a  red-hot  crucible),  it  is  not  a  chemical  equivalent 
that  was  known  to  scientific  persons  at  the  date  of  the 
patent,  and  it  stands  therefore  on  the  footing  of  an  en- 
tirely new  discovery,  and  therefore  the  use  of  it  is  not 
an  indirect  infringement  of  the  Plaintiff's  patent    Tiie 
consequence  is,  there  is  no  evidence  of  any  infringement 
of  any  sort  direct  or  indirect. 

I  would,  however,  add  (as  has  been  already  mentioned 
by  one  of  my  learned  brothers),  that  it  appears  to  me  a 
very  incorrect  expression  to  speak  of  the  Defendant's  pro- 
cess as  the  substitution  of  a  chemical  equivalent.  Hie 
Defendant  does  not  use  the  Plaintiff's  process  substitutiiig 
a  chemical  equivalent  for  that  which  the  Plaintiff  uses,  but 
.  he  appears  to  me  to  use  a  different  process  altogether. 

The  Lord  Chancellor  (after  stating  the  facts  of  the 

case)  said : 
31  July.  TheonlypleathatweneedconsideristhepleaofMr.27fiiron 

of  Not  Guilty ;  that  is,  that  he  has  not  infringed  the  letters 
patent  The  question  is,  whether  there  was  evidence  that  the 
Defendant  did  infringe  that  part  of  the  Plaintiff's  invention 
which  is  stated  in  the  last  paragraph  of  the  specification. 

Carburet  of  manganese  is  a  metallic  substance,  stated 
by  one  of  the  witnesses  to  be  of  the  value  of  Is.  or  8 s* 
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per  lb.    There  was  no  evidence  that  this  substance  was        185/S. 
erer  used  by  the  Defendant ;  indeed  it  certainly  was  not.       Uhwih 
Bat  there  was  evidence,  or  rather  it  was  admitted  by  him,       Hbath. 
that  he  did  use  oxide  of  manganese  and  carbonaceous         *— 
matters.    The  question  is,  whether  what  he  thus  did  was 
substantially  the  use   of  the  substance  described  in  the 
specification  as  carburet  of  manganese. 

The  evidence  showed  that  carburet  of  manganese  was 
produced  by  lining  melting  pots  with  charcoal,  mixing 
oxide  of  manganese  with  coal  tar,  then  putting  it  into  the 
pot  and  exposing  it  to  excessive  heat  There  was  evidence 
to  show  that,  for  a  short  time  after  the  date  of  the  patent, 
the  Plaintiff  below  used  the  carburet  of  manganese  in 
the  manufacture  of  steel  in  the  mode  described  in  his 
specification,  but  that  it  was  soon  discovered  by  his  workmen 
that  the  same  result  might  be  obtained  by  using,  instead  of 
the  carburet  of  manganese,  the  substance  by  means  of 
which  that  carburet  was  obtained;  i.e.  by  placing  in  the 
melting  pot,  together  with  the  steel,  while  it  viras  in  the 
process  of  being  melted,  a  paste  made  with  coal  tar  and 
oxide  of  manganese.  The  evidence  went  further  to  show 
that  the  chemical  effect  of  this  use  of  the  paste  would  be  to 
generate,  in  the  process  of  melting,  carburet  of  manganese 
in  a  fluid  state,  which  would  then  mute  with  the  melted 
or  melting  steel,  and  so  produce  results  the  same  as  those 
which  had  flowed  from  the  use  of  the  carburet  itself  The 
witnesses  stated,  that  afiter  this  discovery  had  been  made, 
the  use  of  the  solid  metallic  carburet  was  altogether  dis- 
continued. It  was  obvious  that  such  musf  be  the  result, 
the  cost  of  a  pound  of  the  paste  being  only  about  three 
liuthings ;  and  the  process  being,  therefore,  at  once  far  less 
expensive  and  more  simple.  The  substances  which  the 
Defendant  admitted  he  had  used,  namely,  oxide  of  manga- 
nese and  carbonaceous  matter,  were,  in  fact,  the  same  as 
the  paste  used  by  the  Plaintiff.    And  the  question,  there- 
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1865.        fore,  was  whether  the  use  of  the  two  substances  of  which 
UKwnr       the  paste  was  composed  was  the  same  thix^  as  the  use  of 

uIHtb.       *^«  carburet. 

The  learned  Judge,  at  the  trial,  held  that  it  was  not,  and 
therefore  directed  the  jury  that  the  eyidence  would  not 
entitle  the  Plaintiff  to  a  verdict  To  this  direction  the 
Plaintiff  excepted.  And  the  bill  of  exceptions  having  been 
argued  before  the  Court  of  Exchequer  Chamber,  four  out 
of  the  six  Judges  by  whom  the  case  was  heard  disagreebg 
with  the  law  as  laid  down  at  the  trial,  the  exceptions  were 
allowed,  and  a  venire  de  novo  was  awarded. 

The  Defendant  below  then  brought  the  matter,  by  Writ 
of  Error,  to  this  House.  And  the  question  was  elabo- 
rately argued  at  the  close  of  the  last  Session  of  Parliament 
at  your  Lordships'  bar,  when  we  had  the  assistance  of 
eleven  of  the  Judges,  whose  opinions  have  been  printed, 
and  are  now  before  your  Lordships.  Seven  of  the  Judges 
'  concurred  with  the  Judgment  of  the  Exchequer  Chamber, 
and  four  disagreed.  Mr.  Justice  Coleridge,  one  of  the 
two  Judges  who  were  in  the  minority  in  the  Exchequer 
Chamber,  was  not  present  at  the  whole  of  the  argument  in 
this  House,  and  we  are  not,  therefore,  able  to  say  whether 
he  would  have  adhered  to  his  former  opinion  or  not  In 
this  conflict  of  opinion  the  duty  devolves  upon  us  of  finally 
deciding  the  question,  and  my  judgment,  after  anxiously 
considering  the  case,  coincides  with  that  of  the  minority  of 
the  learned  Judges. 

The  invention  for  which  the  patent  was  granted  was^ 
according  to  the  language  of  the  specification,  a  mode  of 
"  making  an  improved  quality  of  steel,  by  introdudng  into 
a  crucible  bars  of  common  blistered  steel,  along  with  fiom 
one  to  three  per  cent  of  their  weight  of  carburet  of  man- 
ganese." It  is  certain  that  this  process  was  not  adopted 
hyUnwin.  He  never  used  such  a  substance  as  carburet 
of  manganese  at  all.    And    if,   therefore,  what  be  did 
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tmoanted  to  a  violation  of  the  patent,  it  must  be  because        1665. 
lie  used  a  substance,  or  a  combination  of  substances,  which       Unwin 
in  the  process  of  fusion  generated  carburet  of  manganese,       ^ J^' 
so  that  he,  mdirectly,  though  not  directly,  used  the  sub- 
stance on  the  use  of  which  the  Plaintiff's  invention  was 
fimnded. 

It  must,  I  think,  be  assumed  that  in  the  course  of  the 
pnxxss  adopted  by  the  Defendant,  carburet  of  manganese, 
in  a  liquid  state,  was  generated.  There  was  evidence  from 
which  the  jury  might  reasonably  infer  such  to  be  the  case, 
and  if  the  use  of  substances  thus  producing  carburet  of 
mai^anese  in  a  state  of  fusion  was  a  violation  of  the 
Plaintiff's  patent,  the  learned  Judge  at  the  trial  ought  not 
to  have  told  the  jury,  as  he  did,  that  there  was  no  evidence 
on  which  they  could  find  a  verdict  for  the  Plaintiff. 

But  I  think  that  the  use  of  substances  thus  producing 
carburet  of  manganese  in  a  state  of  fusion,  was  no  violation 
of  the  patent  The  substance  for  the  use  of  which  {inter 
alia)  the  patent  was  granted,  was  a  solid  metallic  substance 
capable  of  being  broken  into  fragments  and  weighed,  so 
that  certain  definite  quantities  might  be  put  into  the  crucible 
vith  the  steeL  There  is  no  evidence  whatever  tending  to 
prove  that,  at  the  date  of  the  patent,  it  was  known  to  per- 
sons acquainted  with  the  subject  of  manufiu^turing  cast 
sted,  that  coal  tar  and  oxide  of  manganese  would  be 
chemical  equivalents  for  the  carburet  of  manganese  claimed 
fay  the  Plaintiff.  Indeed  it  is  obvious  that  the  discovery  of 
such  equivalents  was  made  after  the  use  of  the  carburet,  as 
a  distinct  metallic  substance,  had  been  some  short  time  in 
operation.  It  was  itself  a  most  valuable  discovery,  and 
woaM  have  legitimately  formed  the  subject  of  a  new  patent 
The  costly  nature  of  the  substance  claimed  in  the  patent 
migfat,  and  probably  would,  have  prevented  its  use  alto- 
gether; and,  if  at  the  date  of  the  specification,  it  was  known 
to  the  Plaintiff  that,  by  the  use  of  two  common  substances 
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1855.         ^ell   known  in  commerce^    more    than  one  hundredfold 
Unwih       cheaper  than  carburet  of  manganese,  the  same  results  pre- 
Hbath.       cisely  would  be  obtained  as  by  the  use  of  that  material, 
the  specification  would  have  been  bad,  as  not  truly  dis- 
closing the  invention. 

On  the  short  ground,  therefore,  that  the  invention  claimed 
is  for  the  use  of  a  particular  metallic  substance,  namely, 
carburet  of  manganese,  in  certain  definite  proportions, 
according  to  the  weight  of  the  steel  under  fusion,  and  that 
no  such  substance,  nor  any  equivalent  for  it,  known  to  be 
such  at  the  date  of  the  specification,  was  used  by  the  De- 
fendant, I  think  that  there  was  no  evidence  of  infiingement, 
so  that  the  ruling  of  the  learned  Judge  at  the  trial  was 
correct.  I  therefore  think  that  there  ought  to  be  judgment 
for  the  Plaintiff  in  Error,  and  I  shall  move  your  Lordships 
accordingly. 

Lord  Brougham: 
My  Lords, — In  this  case  the  question  was  respecting 
the  infiingement  of  a  patent,  the  specification  of  which, 
taken  with  the  patent  itself  (specification,  as  one  of 
the  learned  Judges  observed,  generally  gives  as  little 
information  as  possible,  prior  to  the  publication),  showed 
that  the  invention,  the  infringement  of  which  is  com- 
plained of  in  the  action  now  brought  to  your  Lordships* 
bar,  consists  of  exposing,  with  one  to  three  per  cent  of 
their  weight  of  carburet  of  manganese,  fragments  of  iron, 
in  a  crucible,  at  the  proper  heat  for  melting  the  materiak, 
and  the  disclaimer  of  the  patentee  states  that  he  does  not 
'^  claim  the  use  of  any  such  mixture  of  cast  and  malleable 
iron,  or  malleable  iron  and  carbonaceous  matter,  as  any 
part  of  his  invention;  but  only"  (and  here  is  the  gist  of 
the  invention  as  specified),  ''  the  use  of  carburet  of  man- 
ganese in  any  process  for  the  conversion  of  iron  into  cast 
steel."    Then  he  proceeds,  in  the  last  place,  to  claim  the 
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employment  of  carburet  of  manganese  in  preparing  an         \S56. 
improTed  cast  steel.  Ukwin 

The  question^  therefore,  is  whether  there  was  here  Heath. 
evidence  to  go  to  the  jury,  of  the  right  granted  by  this 
patent  having  been  infringed  by  the  Plaintiff  in  Error,  by 
the  use,  not  of  carburet*  of  manganese,  but  of  oxide  of 
aumganese  and  carbon,  which  it  is  contended  was  equiva* 
lent  to  using  carburet  of  manganese,  inasmuch  as  carburet 
of  manganese  is  admitted  to  be  a  compound  of  carbonaceous 
matter  (or  call  it  carbon)  and  manganese,  and  oxide  of 
manganese,  containing  manganese,  and  carbon  exhibited 
to  that  oxide  of  manganese,  and  uniting  with  the  manga- 
nese, forming  carburet  of  manganese,  it  is  contended  for 
die  Plaintiff  below,  the  Defendant  in  Error  here,  that  the 
em|Joyment  of  carbon,  or  rather  of  carbonaceous  matter 
(for  when  we  speak  of  carbon,  we  speak  of  an  ideal  sub- 
stance rather  than  of  any  matter  actually  existing  in 
nature),  the  employment  of  carbonaceous  matter,  of  matter 
containing  the  carbonic  principle  in  combination  with  oxide 
of  manganese,  says  the  evidence  (upon  which  I  shall  say 
a  vord  presently),  at  the  instant  of  fusion,  at  the  instant  of 
the  entering  of  the  iron  into  composition  with  the  other 
matters,  forms  carburet  of  manganese.  And  this,  it  is 
said,  is  equivalent  to  the  employment  of  carburet  of  man- 
ganese in  the  process,  and  consequently  is  an  infringement 
of  this  patent  The  question  is  whether  tliat  ought  to 
hare  gone  to  the  jury  as  evidence  of  the  infringement  of 
the  patent.  I  am  of  opinion  that  it  ought  not  so  to  have 
gone  to  the  jury,  because  it  was  not  an  infringement  of  the 
patent 

I  agree  with  what  my  noble  and  learned  Friend  has  said 
u  to  the  obUgations-we  are  under  to  the  learned  Judges, 
which  would  no  doubt  appear  to  be  still  greater,  though 
not  in  reality  so  (for  what  I  am  about  to  say  does  not 
if^nd  from  the  value  of  their  opinion),  if  no  such  gross 
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1865.  error  had  occurred  in  the  statement  of  the  opinion  of  one 
Unwin  of  the  learned  Judges,  as  that  of  putting  carburet  of  man- 
„  **  ganese  (which  is  clearly  a  blunder),  instead  of  oxide  of 

manganese.  In  the  printed  opmions  of  the  learned  Judges, 
Mr.  Justice  MauU  says,  '^  The  whole  process  of  the  Plain- 
tiff, so  far  as  it  is  new,  consiifts  in  putting  carburet  of 
manganese  into  the  pot  with  the  usual  articles  from  which 
cast  steel  is  produced ;  and  the  whole  of  the  Defendant's 
process  consists  in  a  similar  use  of  a  mixture  of  car- 
bonaceous matter,  and  carburet  of  manganese,**  Past  all 
doubt,  if  this  process  consisted  of  a  superfluous  mixture, 
but  still  a  mixture  of  carbonaceous  matter  with  carbniet 
of  manganese,  that  would  be  an  infringement  of  the  patent 
But  it  clearly  must  be  meant,  ''  a  mixture  of  carbonaceoia 
matter  and  oxide  of  manganese."  It  is  perfectly  absurd 
to  suppose  that  it  could  mean  anything  else.  I  mentioo 
that  in  passing,  because  it  is  doing  great  injustice  to  my 
Right  honourable  and  learned  Friend,  Mr.  Justice  MoMk, 
to  suppose  that  he  meant  to  state  anything  so  utterly  in- 
consistent with  his  whole  argument;  probably  it  is  the 
printer's  mistake,  the  printer  having  put  **  carburet''  instead 
of  **  oxide  "  of  manganese. 

Then  the  question  is,  whether  that  mixture  of  two 
substances,  namely,  carbonaceous  matter,  and  oxide  of 
manganese,  out  of  which  it  is  possible  that  carburet  of 
manganese  may  be  formed,  and  out  of  which,  say  some  of 
the  witnesses,  scientific  men,  it  is  formed,  in  a  cruciUe  at 
the  instant  of  the  union  of  the  matter  of  iron  with  the 
other  matters,  at  the  instant,  as  it  were,  of  the  nascent 
state  (if  I  nmy  so  speak,  using  a  well  known  chemical 
expression)  of  the  compound  of  cast  steel ;  this  mixtoie 
takes  place,  and  carburet  of  manganese,  say  those  wit* 
nesses,  is  formed.  I  confess  that  I  very  much  lean- towards 
the  doubt  upon  this  subject,  which  is  expressed  by  the 
learned  Chief  Baron,  who  says,  that  he  can  hardly  see 
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how  those  learned  and  experienced  witnesses  could  look        1856. 
into  the  red  hot  crucible,  in  order  to  discover  that  it  was       Ukwin 
at  this  particular  instant  of  time  that  the  union  took  place,      ^^^ 
and  that  the  materials  of  carburet  of  manganese  did  form 
actually  carburet  of  manganese  itself,  so  as  to  make  it  in 
bet  true  that  carburet  of  manganese  was  formed  in  the 
mehing  pot,  at  the  instant  of  the  union  of  the  ferruginous 
matter  with  the  manganese. 

But,  however,  I  pass  that  by,  because  be  that  as  it  may, 
supposing  it  to  be  true,  which  I  greatly  doubt,  that  any 
one  could  form  any  satisfactory  opinion  upon  it ;  supposii^ 
it  to  be  true,  that  eo  instanti  of  the  combination  of  the 
fennginous  matter  with  the  manganese,  carburet  of  man- 
ganese was  formed  by  the  fusion  of  those  substances 
together,  the  carbonaceous  matter,  and  the  oxide  of  man- 
ganese, fixim  which  might  come,  and  we  will  take  it  for 
granted  did  come,  the  materials  of  carburet  of  manganese, 
the  union  of  these  materials  consequently  making  carburet 
of  manganese  in  the  operation ;  I  say  be  that  so,  admitting 
all  this,  and  it  is  a  somewhat  Uberal  admission,  in  my 
apprehension,  to  the  argument  for  the  Defendant  in  error, 
but  admitting  this  in  favour  of  the  infringement^  I  still 
hold  that  there  is  here  no  infringement,  for  the  process 
claimed  is  making  cast  steel  by  exhibiting  to  the  iron  in 
fragments,  from  1  to  3  per  cent.,  of  carburet  of  manganese. 

Now,  as  my  noble  and  learned  Friend  has  well  observed 
carburet  of  manganese  is  a  known  substance ;  it  is  a  term 
of  commerce,  it  is  known  in  the  shops  as  such,  and  it 
hears  a  particular  price,  a  price  exceedingly  different  from 
the  price  of  the  other  articles  now  in  question.  But  are 
you  to  hold  as  a  general  principle  to  be  maintained,  that 
whoever  obtains  a  grant  of  a  patent,  a- grant  of  a  monopoly 
for  the  use  in  any  process  of  any  substance,  is  protected 
^y  that  grant  from  any  attempt  on  the  part  of  any  person^ 
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1855.        or  any  saccessfiil  process  on  the  part  of  any  person,  to 
Unwiv       (ittain  the  same  object  by  using  not  that  substance  for  the 

the  use  of  which  in  the  process  constitutes  the  subject  of 
his  monopoly,  but  the  component  parts  or  elements  of 
that  substance,  those  parts  of  which  that  substance  when 
luaalysed  is  found  to  consist,  those  parts  out  of  which  you 
might,  synthetically,  by  a  rerersed  process  compound  that 
substance,  is  it  to  be  said  that  the  patent  right,  the 
mwopoly,  extends  to  this,  and  that  any  use  of  the  mate- 
rials of  which  that  substance  may  be  compounded,  is  there- 
fore an  infringement  of  the  patent  ?  I  cannot  go  so  iiv, 
nor  do  I  see  that  any  of  the  authorities  cited  go  so  fiu-. 

I  come  at  once  to  the  case  which  is  chiefly  relied  upon, 
namely,  Stevens  v.  Keating  (t),  which  came  before  Lord 
Cottenham,  and  in  which  the  patent  being  for  making 
cement  by  uniting  gypsum  with  an  acid  and  an  alkali,  the 
defendant  made  cement  (which  was  the  alleged  infringe- 
ment) by  uniting  gypsum  with  borax,  and  it  being  dis- 
covered that  borax  was  composed  of  an  add  and  an  alkali, 
Lord  Cottenham  held  that  uniting  gypsum  with  borax, 
was  uniting  gypsum  with  an  acid  and  an  alkali;  and  that 
consequently  there  was  an  infringement  of  the  patent, 
which  was  granted  for  gypsum  united  with  an  aeid  and 
an  alkali. 

Now  1  wiQ  not  at  present,  because  I  do  not  think  it  is 
at  all  necessary,  express  any  doubts  upon  the  soundness  of 
the  Y^ew  there  taken  by  Lord  Cottenham.  But  I  will  ask 
what  Lord  Cottenham  would  have  said  if  the  converse  had 
been  the  case ;  which  would  bring  us  nearer  to  the  pre- 
sent question  ?    What  Lord  Cottenham^s  judgment  in  such 

(/)  Not  reported.    Reforedto  naxy  Iiyuaotiony  but  the  patenl 

Newton's  London  Journal,  C.  S.  waa  afterwards  held  had  at  law, 

62 ;   Norman  on  Patents,  141.  2  Exch.  772. 
His  Lordship  granted  the  ordi- 
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a  case  wovld  have  been,  does  not  appear  certainly  upon  1865. 
tlie  account  that  I  have  seen  of  the  judgment  on  the  case  Ukwin 
before  him.  But  I  very  much  question  whether  his  judg- 
ment would  have  been  in  the  affirmatiye  upon  the  question 
of  infringement  or  no  infringement,  if,  instead  of  the  patent 
having  been  for  uniting  gypsum  with  an  acid  and  an 
alkali,  the  patent  had  been  for  making  cement  by  uniting 
gypsam  with  borax ;  and  it  being  found  that  borax  was 
compoonded  of  an  add  and  an  alkali,  it  then  had  been 
contended  that  any  compounding  of  an  acid  and  an  alkali 
was  an  infringement  of  the  patoit,  inasmuch  as  the  mate- 
rials of  borax  being  an  acid  and  an  alkali,  and  the  patent 
being  for  combining  an  acid  and  an  alkali  with  gypsum  to 
make  eemoit,  therefore  there  was  an  infringement  In 
my  opinion,  the  proposition  affirmed  by  Lord  CciUnham 
in  this  decision,  would  not  at  all  lead  by  any  necessity 
wfaaterer  to  giving  a  simflar  decision  upon  the  converse, 
where  die  case  was  such  as  I  have  just  supposed. 

Now,  just  let  us  consider  how  hx  this  doctrine  will  hold. 
We  will  take  an  example.  You  might  refer  to  almost 
any  matter  of  chemical  compound,  every  case  of  elective 
attraction,  and  more  particularly  any  case  coming  near  the 
present  case  of  double  elective  exchange^  You  might 
refer  to  ahnoet  any  one  of  Aese  instances  to  illustrate 
it  I  only  referto  examples  by  way  of  illustration,  and  I 
tti  about  to  refer  to  instances  perfectly  notorious  to  all 
pcnoDSy  however  moderately  acquainted  with  chemical 
sdenoe.  Take  this  case.  Glauber  salts  are  a  very  weH- 
biown  coiUpound,  now  called  sulphate  of  soda,  com- 
posed of  sulphmte  acid  (formerly  called  oil  of  vitriol)  and  . 
soda.  Suppose  a  patent  had  been  taken  out  for  the  use 
of  Gbaber  salts  in  the  manufacture  of  any  patent  medicine; 
^  suppose  that  instead  of  using  Glauber  salts,  a  person 
who  was  minded  by  a  different  process,  to  arrive  at  the 
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1855.  same  end,  producing  the  same  kind  of  medicine,  had  be- 
Uirwnf  taken  himself  to  another  process  fomided  upon  the  &ct  of 
n  *'  the  composition  of  Glauber  salts  (being  of  that  add  and 

that  alkali),  and  supposing  he  had  taken,  I  will  not  say  an 
acid,  though  I  might  take  the  instance  of  an  acid,  bat  sap- 
posing  he  had  described  his  newly  invented  drug  as  com- 
posed of  soda  and  other  materials  (which  we  may  take  as 
analogous  to  the  steel  in. this  case),  and  that  the  other 
material  of  his  drug  had  been  ardent  spirits,  naphtha  or 
alcohol,  or  any  other  matter  of  that  sort ;  and  that  he 
had  exhibited  sulphuric  acid  to  such  alcohol ;  in  that  case 
I  should  say,  that  although  sulphuric  acid  exhibited  to 
the  mixture  of  alcohol  and  soda  would  lead  probably  to 
the  formation  of  yitriolic  ether,  or  sulphuric  ether,  in  one 
respect,  but  would,  there  can  be  very  little  doubt  in  another 
respect,  produce  sulphate  of  soda,  I  do  not  think  that  this 
would  have  been  an  infringement  of  the  patent.  A  very 
bad  drug  in  all  probability  would  be  produced,  and  pro- 
bably its  use  would  give  considerable  confirmation  to  the 
jocose  answer  once  made  by  a  fiiend  of  ours  at  the  bar  to 
a  medical  man  who  complained  that  he  had  been  engaged 
in  law  proceedings,  and  said  he  did  not  find  that  our  pro- 
fession made  angels  of  men.  **  Yes ;  but  yours  does,"  said 
the  learned  counsel ;  "  that  is  the  difference  between  our 
professions."  The  one  does  not  improve  their  character 
here,  but  the  other,  according  to  his  idea,  had  a  tendency 
to  remove  them  hence  to  another  state  of  existence.  Pro- 
bably this  drug,  which  I  am  supposing  to  be  made,  would 
very  much  tend  to  produce  that  effect 

But  I  will  now  take  another  case,  sij^posii^,  iostead  of 
exhibiting  sulphuric  acid  to  soda  and  alcohol,  and  thereby 
getting  Glauber  salts  in  one  way  or  another,  it  had  been  an 
exhibition  to  alcohol  of  sulphuret  of  soda ;  that  is  to  say, 
a  compound  of  sulphur  and  soda ;  and  that  that  sulphuret 
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of  soda  with  the  alchohol  had  been  exposed  to  heat*  I  1895. 
will  suppose  such  a  blast  of  hot  air,  or  the  flame  of  a  blow-  (Jkwin 
pipe  driven  upon  the  sulphuret  of  soda  as  should  produce  ^  ^' 
combustion  of  the  sulphur,  and  consequently  cause  the  form- 
ation of  sulphuric  acid,  and  the  soda  being  present,  of  sul- 
phate of  soda.  Can  anybody  say  that  this  would  have 
been  an  infringement  of  the  patent,  which  was  a  patent  for 
the  exhibition  of  Glauber  salts,  merely  because  by  the  elec- 
tive attraction  of  the  substances  exhibited  to  one  another, 
the  combustion  of  the  sulphur  had  given  rise  to  sulphuric 
add,  and  the  sulphuric  acid  had  united  with  the  soda  and 
produced  sulphate  of  soda,  which  is  equivalent  to  Glauber 
salts  ?  The  answer  to  that  argument  would  be,  the  patent 
is  for  Glauber  salts.  We  know  what  Glauber  salts  are. 
We  are  told  by  this  specification,  that  the  process  is  to  ex- 
hibit Glauber  salts  for  making  the  medicine  in  question. 
The  party  wishing  to  use  the  invention,  and  to  infringe  it,  or 
to  do  what  was  alleged  to  be  an  infringement  of  it,  would 
have  said,  '*  No,  I  cannot  use  Glauber  salts.  I  know  that 
well  enough ;  because  the  specification  claims  the  exclu- 
sive use  of  Glauber  salts.  But  I  am  not  excluded  from 
Qsing  soda.  I  am  not  excluded  from  mixii:^  sulphur  and 
soda  together  with  alcohol,  and  combining  them  with  the 
oxygen  of  the  atmosphere  in  order  to  get  sulphuric  acid, 
and  therefby  to  make  something  of  the  same  sort  as  the 
medicine  in  question,  I  am  therefore  free  to  do  that,  though 
I  am  not  firee  to  use  Glauber  salts." 

I  wiU  suppose  the  same  thing  precisely  in  another  case, 
as  to  nitre.  Suppose  a  patent  for  the  invention  of  gun- 
powder. In  the  specification  you  would  be  directed  to 
take  80  many  parts  of  nitre,  and  so  many  parts  of  carbo- 
naceous matter,  and  so  many  parts  of  sulphur,  and  mix 
them  all  together,  and  triturate.  If  a  person,  instead  of 
doing  this,  were  to  use  that  out  of  which  nitre  is  made ; 
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1866.  if  he  were  to  take  some  compound  of  potash,  say  muriate 
Umm  of  potash  (the  old  name  of  which  I  think- was  ualfebrifyge 
HiuTH  ^^  Sylvius),  and  he  were  to  exhibit  to  muriate  of  potash, 
some  substance  which  contains  nitrous  acid,  the  nitrous 
acid  having  a  stronger  aflinity  for  potash  than  the  muriatic 
acid  has,  would  produce  nitrate  of  potash.  That  is  a 
single  elective  attraction.  But  you  may  suppose  the  case 
of  a  double  elective  exchange,  by  taking  nitrate  of  ammo- 
nia, or  some  other  composition  of  nitric  acid  with  some 
other  basis,  and  exhibiting  that  composition  to  muriate  of 
potash,  and  thus  by  a  double  elective  exdiange  you  may 
make  the  nitric  acid  take  possession  of  the  potash,  and 
precipitate  the  muriatic  acid  so  as  to  create  nitrate  of 
potash.  Would  any  one  say  that  that  was  an  infringe- 
ment of  a  patent  which  consisted  in  using  nitre,  carbon, 
and  sulphur  ?  It  is  perfectly  clear  that  it  would  be  no 
such  thing. 

I  am  quite  aware  that  with  respect  to  all  these  cases 
which  could  be  put,  it  might  be  said  this  is,  to  a  certain 
degree,  idem  per  idem.  I  deny  that,  I  donotthinkit  isso, 
but  at  all  events,  this  tends  to  illustrate  the  proposition 
with  n^ch  we  are  now  concerned. 

I  have  to  add,  my  Lords,  that  in  one  or  two  obserra- 
tions  of  the  Lord  Chief  Baron  I  entirely  concur.  I  par- 
ticularly speak  of  one  in  which  I  take  precisely  the  same 
view  with  him,  that  is,  his  last  remark  upon  chemical 
equivalents.  I  am  of  the  same  opinion  with  him,  that  the 
Defendant  does  not  use  the  Plaintiff's  process^  substitutiDg 
A  chemical  equivalent. 

I  am  therefore  very  decidedly  of  opinion  that  this  judg- 
ment cannot  stand,  as  I  must  say,  with  the  greatest  reeped 
for  the  learned  Judges,  I  have  been  throughout  the  wbcie 
of  the  argument  from  the  moment  that  I  first  apprehended 
what  was  the  point  under  discussion  at  the  Bar,    I  never 
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codd  entertain  any  doubt,  though  I  was  a  little  shaken  at        1865. 
fint  by  the  case  before  Lord  Cottenham,  to  which  I  have       Unwut 
adverted,  till  I  come  to  look  at  it  more  closely ;  but  even       vSlj« 
if  it  were  necessary  to  over-rule  that  case  of  Stevens  v. 
Keatimf^  I  should  be  prepared  to  say  that  I  do  not  go 
along  with  Lord  Cottenham  in  his  decision,  but  at  the  same 
time  I  am  perfectly  clear  that  it  is  not  at  all  applicable  to 
this  case.     I  have  expressed  grave  doubts  as  to  its  sound- 
ness; bat  I  am  equally,  or  more  clear,  that  what  he  there 
laid  down  would  not  apply  to  this  case,  and  ought  not  to 
weigh  in  the  decision  here.    Therefore  I  am  clearly  of 
opinion  with  my  noble  and  learned  Friend,  and,  I  am  sorry 
to  Bay,  with  the  minority  of  the  learned  Judges,  that  this 
judgment  cannot  stand,  but  that  judgment  ought  to  be 
given  for  the  Plaintiff  in  error. 

Judgment  for  the  Plaintiff  in  Error. 

Lords'  Journals,  3l  July  1855. 
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B.  S.  ToRRB,  J.  E.  Walters,  JambI  I8M- 

Charix)ttb  Cracroft,  and  Eliza  A.  \ Appellants.       Jul/ 17-19. 
ToRRB -J  i^. 

Maria  Browne,  S.  Siurois,  R.  Evbrall,' 
and  Rbbbcca,  his  Wife,  Ann  R.  Cra- 
croft, E.  D.  Browne,  Augustus 
Browne,  and  The  Attornbt-Gbne- 
ral,  and  the  Reverend  R.  W.    P. 

Davibs  -        -        - 

WUL 
A  TefUtor  was  in  1792  powoMod  of  freehold  lands,  and  of  an    Surremder  tf 

eqaita^le  fee  in  aoopyhold  estate.    He  made  a  will,  by  wUeh  he  Copyholds. 

subjected  the  whole  of  his  seal  estate  in  aid  of  his  personalty,  to  AmiuUiss^ 

the  payment  of  his  debts,  and  sabject  thereto,  he  gave  all  his  j^^j^^ 

"mcsBQages^  tenements^  laadsi  hereditaments,  and  premisei^  with  Q^g^^ 
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the  buildings,  mines,  &c.,"  thereon  and  therein,  over  which  he 
had  a  disposing  power,  to  trustees,  for  500  years,  out  of  the  rents, 
&c.,  or  by  assignment,  &c.,  of  the  term,  to  raise  money  to  pay 
his  debts  legacies,  and,  after  payment  thereof,  to  app]y  the  rents, 
&c.,  or  the  remainder  of  the  estate,  to  the  use  of  his  grandson 
C.  W.  C,  on  his  attaining  2,3,  and  to  raise  1,000  /.  to  pay  to  his 
other  grandson  R,  C,  on  his  attaining  2*3.  And  in  order  that 
these  two  grandsons  might  be  properly  educated^  the  Testator 
directed  that  the  sum  of  200  /.,  until  (7.  W.  C.  should  attain  23 
and  too/,  afterwards,  and  till  R.  C.  should  attain  23,  should  be 
raised  for  that  purpose.  By  tlie  custom  of  the  manor  the  copy- 
holds which  the  Testator  possessed,  would  descend  to  huoaslomiiy 
heir  or  heirs,  the  tenure  being  gavelkind.  The  Testator  had  not 
made  any  surrender  of  tliem  to  the  use  of  the  will.  When  be 
died  in  1799,  hb  only  daughter  (the  mother  of  C  IF.  (7.  &  i^  C,) 
was  his  customary  heir,  and  on  her  death,  they  becama  her 
customary  heirs. 

Held,  that  the  Testator's  copyhold  interest  did  not  pass  by  the  will, 
but  descended  to  his  customary  heir : 

The  annuities  created  for  the  maintenance  of  the  grandaons^  had 
fallen  into  arrear : 

Held,  that  they  were  charged  on  the  real  estate  itself,  and  not 
merely  on  the  annual  rents  and  profits  : 

II  ELD,  also  that  the  annuities  did  not  carry  interest : 

The  suit  to  administer  the  will  was  instituted  in  1800  ;  a  great  many 
delays  had  taken  place ;  it  b  a  rule  of  Equity  to  give  interest, 
where  there  has  been  unnecessary  and  vexatious  delay ;  but  as 
the  House  could  not  attribute  the  delays  in  this  case  to  aoy 
particular  party  in  the  suit,  no  interest  was  allowed. 

As  part  of  the  decree  of  the  Court  below  was  snstained,  and  part 
was  reversed,  no  costs  were  given. 

A  party  u  not  prevented  from  appealing  against  a  decree  because  he 
did  not  except  to  the  Master's  report  on  which  it  b  founded  (p^  ^). 


Walttr  Watkins,  formerly  of  Llanelly^  in  the  county  of 
Brecon,  was,  at  the  date  of  his  veill  and  death,  entitled  to 
certain  freehold  entates,  and  likewise  to  an  equitable  estate 
in  certain  copyhold  hereditaments,  consisting  of  messuages 
and  52.  acres  of  Jand,  situate  in  the  parish  of  BtdwdUj, 
in  the  county  of  Monmaulhy  held  of  the  Manor  of  Aberearntj 
in  that  county.  The  Testator  had  purchased  this  copyhold 
esitate  in  1792,  and  it  was  then  surrendered  to  him  in  fee, 
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and  he  was  admitted  tenant.  He  immediately  afterwards 
surrendered  it  to  one  Jeremiah  Homfray  and  his  heirs, 
and  Homfray  was  thereon  duly  admitted  tenant.  By  an 
indentttre,  dated  2  May  1792,  and  executed  between  the 
Testator  and  Homfray ^  it  was  declared  that  the  surrender 
had  been  made  to  the  intent  that  Homfray  and  his  heirs 
might  occupy  and  enjoy  the  premises  and  work  the  mines 
thereunder  for  a  term  of  96  years,  commencing  from 
Ukhae/mas  1791,  and  they  were  to  make  to  the  Testator  and 
his  heirs  a  yearly  payment  of  50  /. ;  and  Homfray  cove- 
nanted that,  at  the  end  of  the  term,  he  and  his  heirs  would 
surrender  the  said  copyholds  to  the  Testator  and  his  heirs. 
The  Testator  made  his  will  on  the  20*th  of  May  1799, 
in  which  he  gave  the  foUowing  directions  respecting  his 
property :  **  First,  I  hereby  charge  and  subject  the  whole 
of  my  real  estate,  in  aid  of  my  personals,  to  and  with  the 
payment  *  of  debts  and  funeral  expenses,*  and  subject  to 
and  chargeable  therewith;  and  the  incumbrances  which 
now  affect  my  said  real  estate  or  some  parts  thereof,  I  give 
and  divide  all  and  singular  my  messuages  or  tenements 
lands,  hereditaments,  and  premises,  with  the  mills,  forges, 
fomaces,  foundries,  and  other  buildings  and  erections, 
seams  and  veins  of  coal,  ore,  mine,  lead,  and  royalties 
therein  and  thereon  (over  which  I  have  a  disposing  power), 
uid  also  all  and  every  such  messuages  or  tenement^  lands, 
hereditaments,  and  premises,  which  I  may  or  shall  be  in 
anyways  entitled  to  at  the  time  of  my  decease,  in  possession, 
reversion,  remainder  or  expectancy  or  otherwise  howsoever, 
situate,  lying  and  being  in  the  counties  of  Monmouth  and 
Breetmy  or  otherwise,  with  all  rights,  privileges,  members 
and  appurtenances  thereunto  respectively  belonging  unto 
my  friends  Richard  Dames^  of  Courty  GoUen^  in  the 
county  of  Brecon^  clerk ;  and  Jeffreys  WilkinSy  of  the  town 
of  Brecon^  esquire,  to  have  and  to  hold  all  and  singular  the 
said  messuugcs  or  tenements,  buildings,  erections,  lands. 
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ly  and  premises  whatsoever  and  wheresoever, 
as  well  in  possession  as  in  remainder  expectancy  witk 
their  and  every  of  their  respective  rights,  members,  and 
appurtenances  unto  the  said  Richard  Dimeg  and  J^rm/i 
WilkinSj  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor  from  and  immediately  after  my  decease,  for 
and  during  and  unto  the  fiill  end  and  term  of  500  years,  &c, 
and  without  impeachment  of  waste.  In  trust  to  the  sefcnl 
uses,  &C.,  hereinafter  mentioned,  that  is  to  say*  that  they 
do  and  shall,  out  of  the  rents,  issues,  and  profits  of  the 
said  messuages,  lands,  hereditaments,  and  premises,  or  a 
sufficient  part  thereof,  or  by  assignment,  sale,  or  mortgage 
of  the  said  term  of  500  years,  or  any  part  thereof,  levy  and 
raise  as  much  money  as,  with  the  amount  of  my  perscHiil 
estate,  which  I  will  and  direct  to  be  sold  and  disposed  of 
as  soon  after  my  decease  as  convenient  to  my  executors 
hereinafter  named,  will  be  sufficient  to  pay  off  and  discharge, 
as  wdl  the  incumbrances  now  affecting  the  said  premises 
or  some  parts  thereof,  as  all  other  my  aforesaid  just  debts 
and  funeral  expenses.  And  from  and  after  payment 
thereof,  my  will  and  meaning  is,  and  I  do  hereby  request 
and  direct  my  said  trustees,  to  whom  I  have  devised  the 
said  premises,  and  the  survivor,  &c.,  to  receive  the  amuial 
rents,  issues,  and  profits,  of  the  surplus  or  remainder  of  my 
said  real  estate  and  premises,  and  to  pay  and  apply  the 
same,  and  every  part  thereof,  unto  and  for  the  use  and 

■ 

benefit  of  my  grandson,  Charles  Wathins  Cracroft^  when 
and  as  soon  as  he  shall  attain  the  age  of  23  years,  for  and 
during  the  term  of  his  natural  life.  And  from  and  after 
his  decease,  I  give  and  devise  all  and  singular  my  said 
messuages,  lands,  hereditaments,  and  premises,  or  the 
surplus  thereof,  unto  the  eldest  son  of  my  said  grandson, 
Charles  fFiaikins  Cracroft^  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to,  and  charged  and  chargeable  with, 
the  payment  of  the  sum  of  1,000  L^  which  I  do  hereby 
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empowa-  the  aaid  Richard  Danies  and  Jeffreys  WUkinSf 
or  the  survivor  of  them,  to  raise  firom  and  out  of  the 
ilbresaid  premises,  or  any  part  thereof,  by  such  ways  and 
means  as  they  shall  think  fit,  and  to  apply  and  pay  the 
same  tor  the  advanoement  in  life,  according  to  the  discre- 
tion of  my  said  trustees  or  the  sunrivor  of  them,  of  my 
grandson,  Itobert  Cracrofi,  at  the  end  of  12  months 
next  after  my  grandson,  Charles  WatkiHS  Cracroft,  shall 
have  attained  the  age  of  28  years.  And  in  case  my  said 
giandson,  Charles  Wathins  Cracroft,  shall  happen  to  die 
before  he  attains  the  age  of  28  yeare  without  leaving  any 
issue  male  of  his  body  lawfully  to  be  begotten,  then  and  in 
that  case  I  do  hereby  request  and  direct  the  said  Siehard 
Dames  and  Jeffreys  WUkins,  and  the  sunrivor  of  them,  to 
iec»ve,  apply,  and  pay  the  annual  rents  and  profit;  of  all 
the  surplus  or  remainder  of  my  said  real  estate,  and  every 
part  thereof,  unto  and  to  and  for  the  use  and  benefit  of  my 
aid  grandson,  Robert  Cracrofi^  when  and  as  soon  as  he 
ahall  attain  the  age  of  28  yean  f<Nr  and  during  the  term  of 
his  natural  life."  The  testator  then  made  other  provisions, 
aat  now  necessary  to  be  noticed,  and  the  w31  proceeded 
thus:  **  And  in  order  that  my  said  grandsons  may  be  duly 
And  properly  educated  and  brought  up,  I  do  hereby  desire, 
authoiiae,  and  empower  the  said  Richard  Davies  and 
J{^9«  WUhinSf  and  the  survivor  of  them,  and  the  exe- 
cutors, administrators,  and  assigns  of  such  survivor,  to  ky 
oat  and  expend  the  sum  of  200  /•  annually  in  the  main- 
teaance,  education,  and  bringing  up  of  my  said  grandsons, 
Charles  and  Robert,  until  my  said  grandson,  Charles 
Watkins  Cracroft,  shall  attain  his  said  age  of  23  years; 
»m1  the  4Nun  of  100/.  a  year  in  the  like  maintenance, 
education,  and  bringing  up  of  my  said  grandson,  Robert 
Cracroft,  until  he  attains  the  age  of  23  yeare,  or  shall  be 
phoed  out  in  business,  at  the  discretion  of  my  said  trustees^ 
or  the  sunrivor  of  them." 


1864. 

TOBKX 

and  others 

Browkb 
and  others. 
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The  Testator  died  on  the  23d  of  May  1799,  leaving  his 
only  child,  a  daughter,  Dorothy  (married  to  Charles  Cra- 
croft\  and  the  two  grandsons,  Charles  Waikins  Cracroft 
and  Robert  Cracrofty  him  surviving.  The  Rev.  JR.  Dames 
alone  proved  the  will.  On  the  1th  of  Febrmay  1800, 
he  filed  a  bill  against  the  several  persons  interested,  for  a 
decree  for  the  distribution  of  the  Testator's  estate.  Several 
deaths  took  place,  and  several  bills  of  revivor  became 
necessary,  and  at  length,  in  the  year  1849,  Master  Ein- 
dersley  made  a  report,  in  pursuance  of  two  decrees  of  the 
21th  July  1827  and  the  29M  July  1846.  The  Master 
found  the  facts  above  stated,  and  further  (among  other 
things)  found  that  the  Testator,  at  the  date  of  his  will  and 
of  his  death,  was  entitled  absolutely  in  equity  to  the  rever- 
sion in  the  said  copyhold  hereditaments  and  premises 
expectant  on  the  said  term  of  96  years,  and  was  subject 
to  a  mortgage  thereon  to  one  Lawrence  Crumps  absdutely 
entitled  to  the  said  rent  of  50  /.  a  year.  And  that  the 
custom  of  the  manor  of  Abercame  was,  that  the  estate 
descended  to  all  the  sons  (if  more  than  one)  in  equal  shares 
as  tenants  in  conmion  in  fee,  and  that  the  descent  of  an 
equitable  interest  in  such  lands  foUowed'the  custom  which 
regulated  the  descent  of  a  legal  estate  therein.  And  that 
Dorothy  Cracroft  was  the  customary  heir  of  the  Testator, 
and  that  she  died  in  1802,  leaving  her  two  sons  her  cus- 
tomary heirs.  And  he  declared  his  opinion  that  the  said 
reversion,  and  the  50  /.  a  year  as  incidental  thereto,  did  act 
pass  by  the  will  of  the  Testator  as  part  of  his  real  estate, 
or  otherwise,  but  that  the  same  descended  to  her  customary 
heir.     And  accounts  were  fully  stated. 

The  cause  came  on  in  Jtdy  1849,  upon  further  direction, 
before  the  late  Master  of  the  RoUsj  when  his  Lordship 
declared  that  Walter  Waikins  died  intestate  as  to  the 
equitable  reversion,  and  the  50  /.  rent  as  incidental  thereto, 
and  that  both  descended  to  and  became  vested  in  Dorothy 
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Craeroftf  and  on  her  death  became  vested  in  her  two  sons 
as  her  customary  heirSy  according  to  the  custom  of  the 
maDor,  in  equal  moieties.  And  the  Master  having  found 
that  a  sum  of  17^492  /.  15  s.  10  d*  three  per  cent  annuities, 
and  a  sum  of  ^54  /•  14  s.  9  d.  were  standing  to  the  credit  of 
the  cause,  it  was  ordered  that  so  much  of  the  said  sums 
should  be  sold  as  would  be  necessary  to  raise  what  was 
due  m  respect  of  the  legacy  of  1,000/.  given  to  Robert 
Cmenftf  both  for  principal  and  interest,  and  in  respect  of 
the  arrears  of  the  annuities  of  100/.  each,  and  it  was 
referred  back  to  the  Master  to  compute  interest  at  four  per 
cent  on  the  arrears  of  these  annuities.  In  February  1851, 
the  Master  made  his  report  in  conformity  with  these  further 
directions,  and  in  July  1851  a  decree  was  made  confirming 
the  same.    This  was  the  decree  appealed  against. 

Ckarlee  Wathins  Cracroft  became  indebted  to  the  Crown, 
and  also  became  insolvent,  and  the  Attorneys-general  and 
the  sasignees  were  therefore  made  parties  to  the  suit  and 
to  the  appeal.  Charles  Watkins  Cracroft  and  his  brother 
BiAert  were  both  dead.  The  Appellants  claimed  under  the 
finmer,  insisting  on  his  title  as  devisee  of  the  copyholds 
under  the  will  of  Walter  Watkins.  The  Respondents 
daimed  under  Robert  Cracroft^  and  contended  that  the 
copyholds  not  having  been  surrendered  to  the  use  of  the 
will,  did  not  pass  by  the  will,  but  descended  to  the  Testator's 
daughter,  and  then  to  the  two  brothers,  Charles  Watkin$ 
Cracroft  and  Robert  Cracroft ^  as  customary  heirs  accord- 
ing to  the  custom  of  the  manor. 


1854. 

TORBB 

and  others 

V. 

BaowNS 
aod  others. 


Mr.  J.  Walker  and  Mr.  Cracroft  Fooks  for  the  Ap- 
pellants: 

The  first  question  is  whether,  where  a  Testator  is  pos- 
Ksaed  of  a  legal  freehold  estate,  and  also  of  an  equitable 
interest  in  a  copyhold  estate,  and  makes  a  general  devise, 
tt  in  this  will,  of  all  his  lands  and  hereditaments,  and  all 
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18M.        Us  real  estate,  such  devise  will  pass  the  equitaUe  estate  in 
ToBRx       liie  copyhold.    The  second  question  is,  whether  the  annui- 
«Ml«th«.     tie. aie  charged  upon  the  real  estate,  and  if  »o,  whether 
Baowim       they  are  charged  upon  the  corpus  of  the  estate,  or  only  on 
Mid  others,    the  income,  tuid  likewise  whether  the  annuitaots  are  entitled 
to  the  arrears  of  the  annuities  and  to  interest  thereon,  and 
if  to  interest,  whether  that  is  not  to  be  paid  exchisiTely  ont 
of  the  incosae  produced  from  the  fimd  which,  after  pay- 
ment of  the  debts,  and  of  the  legacy  of  1,000  /.,  and  of  die 
costs,  might  remain  avaibible  to  answer  the  same. 

As  to  the  first  question,  the  equitable  fee  in  this  copyhoM 
estate  was  in  the  Testator,  and  the  words  in  Ins  w31  were 
sufficient  to  pass  it.  General  words  would  always  pais 
copyhold  as  well  as  freehold,  if  the  fi>rmer  were  suirea- 
dered.  Tendril  t.  Smith  (a),  Ooodwyn  v.  Goodwyn  (h), 
Sueh  words  were  always  sufficient  to  pass  copyhokk,  if 
there  was  a  plain  intention  of  the  Testator  that  they  should 
pass,  or  a  necessary  imjdication  to  that  eflfect,  as  where  he 
left  his  estate  charged  with  his  debts,  and  the  frediolds 
were  not  suffident  to  dischai^e  the  debts,  Car  y.  EXBum  (c), 
Drake  v.  Bobinecn  (d).  And  since  the  statute  55  Geo,  3, 
c  192,  such  words  are  sufficient  to  pass  unsurrendered  oqiy- 
holds,  WeigaU  v.  Brome  (€).  But  even  before  the  statute  an 
equitable  interest  in  co]^hoIds  would  pass  without  surrender, 
as  was  stated  by  Lord  Hardwicke  in  Hawkhu  t.  Leigh  (/) 
*'  It  has  been  said,  a  will  is  suffident  to  pass  an  equity  in 
ct^hold  lands,  as  well  as  an  equity  in  fineehold  lands, 
though  there  should  be  no  surrender  to  the  use  of  a  will, 
and  the  observation  is  just"  Oreenhitt  ▼.  Greenhitt  {g). 
King  v.  King  (A),  are  to  the  same  effect.  The  CourtSTiever 
were  fitrourable  to  this  technical  rule  restricting  the  opera- 

(a)  2  Atk.  86.  (e)  6  Sim.  99. 

(5)  1  Yob.  286.  (/)  1  Atk.  a8& 

(c)  3  Atk.  73.  (jf)  Pre.  Cha.  320 ;  2  Vera. 

{d)  1  P.  Wme.  AAZ.    Seetko  679 ;  1  £q.  Ab.  I7i,  pi.  4. 

Bttrrie  r.  Ingkdew,  3  P. Wni8.96.  (h)  3  P.  Wms.  35a 
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tkm  of  general  words  in  a  will,  and  refused  to  apply  it  to 
devises  of  leaseholds  for  lives,  Fitrroy  v.  Howard  (i),  and 
Skefield  y.  Zord  Mtdgrave  (j),  where  the  principle  was 
affirmed,  but  the  particular  limitations  were  held  inappli- 
cable to  such  an  intent;  and  in  Thampsam  v.  Lawleg  (k\ 
the  Court  even  tried  to  relieve  leases  for  years  from  its 
operation,  and  in  all  cases  where  the  Testator  had  only 
copyhold  property,  it  was  held  to  pass  by  a  will  containing 
nch  a  devise  without  a  surrender,  and  so  where  he  had 
only  leasehold  property,  Ro9e  v.  BartlM  (/),  Dajf  v.  IViy 
{m\  it  passed  by  general  words. 

The  55  Greo.  8,  c  192,  superseded  the  rule  which  required 
a  surrender  of  copyholds  to  the  use  of  the  Will ;  and  a 
copyhold  was  held  to  pass  under  a  general  devise  of  real 
estate,  though  there  was  no  surrender ;  JJoe  d.  Clarke  v« 
IsdZam  (h)  ;  but  still  it  was  jutid  that  copyholds  would  not 
always  pass  by  a  general  devise  without  a  surrender ;  for 
that  the  Statute  had  merely  supplied  the  form,  but  not  the 
subBtance  of  a  surrender  (o).  That,  however,  only  applied 
to  the  case  of  a  married  woman,  not  to  any  person  who  was 
in  hw  capable  per  se  of  making  a  surrender.  So  matt^ 
rested  tiU  the  1  Vietj  c.  26,  when  the  Legislature  showed 
that  the  intention  of  the  parties  must  in  future  furnish  the 
goreming  rule,  for  it  enacted  that  general  words  of  devise 
ihoald  thenceforth  have  the  effect  of  passuig  both  these 
estates.  The  fitct  that  the  devise  here  is  for  500  years, 
without  impeachment  of  waste,  does  not  prevent  the  lands 
from  passing.  Such  a  clause  Lord  Hardwicke  held  to  be  re- 
stnined  by  the  general  words  of  the  will,  and,  at  all  events, 
this  chose  could  not  affect  the  interest  of  the  lord  of  the 
naaor.  This  devise  in  trust  of  an  equitable  reversion  in 
fee  was  something  like  a  power  of  appointment :  the  words 

(0  3  Rnas.  225.  (m)  1  P.  Wins.  286. 

(i)  5  T.  R.  671.  (»)  7  Buig.  276. 

\h)  2  B.  &  P.  308.  (o)  Doed.Nakere9Ur.  AwHfe, 

(0  Cxo. Car«R. 202.  1  D.fcRy.81 ;  6 B.&  AL^OS. 
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are,  ''over  which  I  have  a  disposing  power;''  he  was 
dealing  here  with  the  reversion,  and  subjected  it  to  sach 
trusts  as  he  should  appoint  He  expressly  referred  to  the 
''  incumbrances  which  now  affect  my  real  estate ;"  and  die 
rest  of  his  will  plainly  shows  them  to  affect  the  eapyholds 
as  well  as  the  freeholds. 

A  case  which  seems,  but  really  u  not,  opposed  to  this 
ailment,  is  that  of  Church  v.  Mundy  (/>),  before  Sir 
W.  Grant.  That  case  was  chiefly  decided  upon  what  the 
Master  of  the  Rolh  deemed  the  intention  of  the  Testator, 
but,  on  appeal,  Lord  Chancellor  Eldon  took  a  different 
view  of  the  Testator's  intention,  and  reversed  the  decree  (q\ 
assuming,  throughout  his  judgment,  that  an  equitable 
interest,  if  the  intention  was  clear,  would  pass  by  general 
words,  without  a  surrender. 

Then  as  to  the  second  question :  if  any  charge  is  here 
created,  so  as  to  make  the  arrears  of  the  annuity  payable, 
it  is  out  of  the  annual  income,  and  not  out  of  the  corpus  of 
the  estate ;  Foster  v.  iSmt^A  (r).  That  was  a  devise  of  real 
estates  in  trust  to  receive  the  rents,  and  thereout  to  pay  to 
the  Testator's  widow  an  annuity ;  and  **  from  and  imme* 
diately  after  her  death  "  to  convey  the  estates  to  his  sisters  ; 
and  it  was  held  by  Lord  Lyndhurstj  reversing  the  decision 
of  Vice-Chancellor  Knight  Bruce^  that  the  annuity  was 
only  a  charge  on  the  rents  which  accrued  during  the  life 
of  the  widow,  and  not  on  the  coipus  of  the  estate.  That 
case  is  decisive  of  the  present.  PhUUps  v.  PhUUp8{s),  is 
likewise  expressly  in  point. 

Then  as  to  the  interest  on  the  arrears:  that  ought  not  to 
be  charged.  It  is  an  established  rule  that  sums  annually 
payable,  do  not  carry  interest ;  Mellish  v.  MeUish  (t) ;  and 
unless  £he  annuitant  has  been  wilfrdly  kept  from  payment. 


(p)  12  Ves.  426. 
{q)  15  Yes.  896.  See  also  TWi- 
nau  v.  Tennenty  1  Jo.  &  Lat-  389. 


(r)  1  PhiU.  C29. 
(#)  8  Bear.  in.'). 
(0  14  Ves.  5 in. 


CASES  IN  THE  HOUSE  OF  LORDS. 

the  annual  sums  will  not  constitute  a  penalty  to  be  levied 
on  the  estate ;  Martyn  v,  Blake  (w)  ;  Tayhr  v.  Taylor  (v) ; 
h  rePawelTs  Tru8t(w). 

Mr.  Bislop  Clarke^  on  the  part  of  the  Respondents,  at 
first  objected  that  the  Appellants  had  not  excepted  to  the 
Master's  Report  on  which  the  decree  was  founded,  and 
that  consequently  they  could  not  be  allowed  to  complain 
of  the  decree  which  they  had  allowed  to  be  pronounced  on 
an  erroneous  report. 

[The  Lord  Chancellor. — The  will  was  before  the  Court ; 
the  &ct8  were  found  in  the  report ;  there  was  no  objection 
to  the  finding  of  those  facts ;  the  Master  drew  his  conclu- 
sions of  law  upon  the  will,  which  was  itself  before  the 
Court;  the  Appellants  were  not  bound  to  except  to  those 

conclusions. Lord  Brougham :  The  consequence  of  this 

objection,  if  allowed  to  prevail,  would  be  this :  here  is  a  pro- 
position of  law,  stated  on  the  face  of  a  decree,  and  that  is 
brought  to  the  court  of  appeal ;  but  because  there  was  no 
exception  taken  to  the  report  of  the  Master,  witli  which  this 
proposition  of  law  in  the  decree  agrees,  the  matter  must  end 
by  this  House  maintaining  the  erroneous  (supposing  it  to  be 

erroneous)  proposition  of  law. The  Lord  Chancellor: 

Was  it  ever  necessary  to  except  to  a  report  for  finding  a 
legal  result,  when  all  the  fects  were  before  the  Court  ?] 

Mr.  RatmdeU  Palmer  and  Mr.  Hislop  Clarke  for  the 
Respondents,  who  claimed  under  'Robert  Cracroft: 

It  is  said  that  intention  must  prevail.     If  so,  there  is  no 

intention  shown  in  this  will  to  pass  the  copyhold  lands,  to 

the  exclusion  of  the  proper  customary  heir.   From  Hawkins 

T.  Ldgk  (x)  some  part  of  a  sentence  has  bead  relied  on 

by  the  other  side ;  but  the  decision  was  unfavourable  to 

the  argument  of  these  Appellants,  and  the  sentence  quoted 

(«)  3  Dm.  &  War.  125.  (w)  10  Hare,  134. 

(r)  8  Hare,  120.  (x)  1  Atk.  388. 

VOL.  V.  P  P 
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ends  thus:  ''But  here  there  is  more  than  an  equily,  because 
the  copyhold  lands  actually  descend  upon  the  son,  as  the 
heir  to  his  father."  That  is  the  case  here ;  and  the  Appel- 
lants seek  to  pass  by  the  will  nu>re  than  an  equitable  estate, 
though  no  surrender  had  taken  place,  and  though  the  will 
was  made  long  before  the  statute  55  Geo.  3.  Creenhill  v. 
Greenhill  (y)  is  not  in  point  for  them ;  the  surrender  was 
supplied  there  by  the  plain  intention  of  the  Testator,  and 
in  fayour  of  creditors.  In  like  manner  Car  y.  Ellisok  (:) 
was  decided  on  plain  intention;  and  so  yiras  Chwrchy, 
Mundy  (a).  No  intention  to  pass  these  copyholds  is  shown 
on  the  fiuse  of  this  will. 

The  decree  is  correct  in  point  of  principle.  The  power 
of  deyising  lands  was  first  giyen  by  the  statute  32  Hen.  8, 
€•  1  (6)y  and  doubts  haying  arisen  on  the  construction  of 
that  statute,  the  34  k  35  Hen.  8,  c.  5,  was  passed,  and 
this  latter  statute  enacted  that  estate  of  inheritance  should 
mean  only  an  estate  in  fee  simple.  The  next  statute 
important  to  be  referred  to  on  this  subject,  is  the  Statute  of 
Frauds.  These  statutes  came  to  be  considered  in  the  case 
of  Wagstaff  y.  Wagstaff  (c),  where  the  question  was  as 
to  the  sufficient  execution  of  a  will  under  the  Statute  of 
Frauds ;  and  Lord  Macclesfield  there  said  that  when  there 
had  been  a  surrender  of  copyholds  to  the  use  of  a  will,  they 
would  pass,  though  the  will  was  not  suffidently  executed, 
because  it  was  not  the  will,  but  the  surrender  which  passed 
them.  That  is  the  principle  on  which  the  rule  of  law  is 
founded.  Copyholds  were  not  within  the  first  statute  of 
wilk,  and  general  words  were  not  (till  the  late  statute)  suf- 
ficient to  pass  thenit  unless  there  were  other  words  or  cir- 
cumstanees  in  th^  will,  showing  an  eyident,  or  creatii^  a 


(^)  Pre.  &  Ch.  320 ;  2  Vem. 
079 ;  1  £q.  Ab.  174^  pi.  4. 
(z)  3  Atk.  73. 
(a)  12  Yes.  426;  IS  Yes.  396. 


(b)  Cruifle'sDigestiTitDeTise^ 
Ch.  1,  m,  6,  7. 

(c)  2  P.  Wms.  258. 
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constnicttTe  intention  on  the  part  of  the  Testator  to  indode 
them  in  the  devise:  Scriven  on  Copyholds (^.  An  in* 
tention  to  charge  copyholds  with  debts  was  not  implied,  if 
freehold  lands  were  in  the  same  devise,  unless  the  freeholds 
should  be  insufficient  to  discharge  the  debts :  Chapman  v. 
Hart  (e).  By  as  v.  ByoM  (/) ;  and  in  Sampson  v.  Sampson  (ff), 
the  Court  would  not,  even  in  favour  of  a  child,  supply 
a  surrender  under  a  devise  by  general  words  in  which 
copjhold  estate  was  not  mentioned.  The  interest  of  a 
OBftei  que  trust  was  devisable  without  a  surrender,  but  then 
the  intention  to  devise  it  must  have  been  evident :  Allen  v. 
Padion  (A),  and  Gibson  v.  Lord  Montfort  (t).  Where  the 
intention  was  dear,  there  alone  such  copyholds  were  allowed 
to  pass,  Oreenhill  v.  GreenhiU  (j\  Judd  v.  Pratt  (A),  (in 
which  Baron  Sutton  showed  that  he  understood  Car  v. 
EUium  as  now  stated),  and  Smith  v.  Baker  (0,  all  of  which 
confirm  the  prindple  already  stated,  and  illustrate  the  mean* 
ing  of  Lord  Macclesfield  in  Wagstaffy.  ^ogstaff^  where 
he  said,  ''  the  copyhold  passed  by  the  surrender  and  not 
hy  the  will,  which  was  only  a  declaration  of  the  use  of 
the  surrender/' 

Then  asmiming  that  there  must  be  a  plain  intention,  the 
({Qestion  of  that  intention  must  be  decided  on  the  same 
princi{des  in  equity  as  at  law.  What  those  principles  are, 
is  shown  in  Hoe  d.  Clarke  v.  Ludlam  (m),  namely  that  copy- 
hold passed  by  the  united  effect  of  the  will  and  the  sur- 
Tender,  and  that  ^the  statute  supplied  the  surrender,'' 
without  which  the  copyhold  estate  could  not  pass. 


1854. 

TORRS 

and  othen 

V. 

Bbowns 
and  Others. 


(i)  4  Ed.  voL  1,  p.  296. 

(<)  1  Yes.  271. 

(/)  2  Yes.  164. 

W2Y.&B.337. 

(k)  1  Yes.  121. 

(t)  Id.  4B5 ;  Seriv.  on  Copy- 

bolds,  1  Tol.  p.  267* 

pP2 


(i)  Free,  in  Ch.  320 ;  2  Vena. 
679. 

(k)  13  Yes.  174. 

(/)  1  Atk.  385. 

(m)  6  Moo.  &  P.  48 ;  7  Bing. 
276. 
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1864.  Then  as  to  the  fund  out  of  which  the  arrearB  of  the 

Torre        annuity  are  to  be  paid.     Foster  v.  Smith  (n),  was  decided 

and  laiiera     ^^^^  ^^  ^^y  general  rule  of  law,  but  on  the  word*  of  the 

Browns  devise,  which  directed  the  trustees  on  the  death  of  the  wife 
an  o  en.  ^  Jq  ^^  particular  act  that  entirely  disabled  them  from  fb> 
ther  dealing  with  the  estate  so  as  to  satisfy  the  annuity. 
In  Picard  v,  Mitchell  (o),  the  estate  was  held  Bable : 
Philips  V.  Philips  (/?),  is  not  an  authority  the  other  way, 
but  merely  shows  that  under  particular  circumstances, 
though  the  estate  may  not  be  sold,  the  income  may  be 
impounded  till  the  arrears  are  paid  off. 

Then  as  to  the  interest  on  the  arrears,  the  Court  wiU  act 
on  the  circumstances  of  the  case  in  giving  or  refosing 
interest  on  the  arrears  of  an  annuity.  Draper^  Co.  v.  Davis 
{q),  and  in  Newman  v.  AuKng  (r),  Lord  Hardtmche  decreed 
payment  of  interest  on  an  annuity  which,  like  this,  had 
been  given  for  the  purpose  of  maintenance,  and  that  doctrine 
was  acted  on  in  Noelr.  Jones  (s).  Grosser.  Bedingfield{i\ 
and  Hyde  v.  Price  («),  are  cases  in  which  the  same  nile 
was  applied  to  annuities  given  to  creditors,  and  seeing  by 
bonds;  and  in  Martyn  v.  Blake  (v),  interest  was  giroi 
because  there  had  been  vexation  and  delay  in  tiie  payment 
of  the  annuity. 

Mr.  Wichens  appeared  for  the  Attorney-general^  anddted 
Allen  V.  Poulton  («?),  to  show  that  a  trust  of  a  copyhold 
may  be  devised  without  a  surrender  to  the  use  of  a  will. 
He  also  referred  to  the  debts  of  C.  W.  Cracrofi,  and  con- 
tended that  substantial  justice  had  not  been  done  by  the 
decree. 

(*)  2  You.  &  CoLChan.  IW ;  v.  Lainsom,  18  Beav.  7. 
1  PhUl.  629.  (8)  16  Sim.  309. 

(o)  14  Beav.  103.  (t)  12  Sim.  35. 

(p)  8  Beav.  193.  («)  8  Sim.  57a 

(y)  2  Atk.  211.  (v)  3  Dni.  &  War.  125. 

(r)  3  Atk.  579.    See  Lainsm        {w)  1  Yes.  121. 
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Mr.  Walker  in  reply : — In  Jarman  on  DeyiseSi  by 
?mDdl{x\  the  cases  on  the  passing  of  copyholds  by  general 
wordB  in  a  will  are  collected,  and  it  is  clearly  shown  that 
an  equitable  interest  in  them  will  pass  by  general  words 
without  surrender. 


1864. 


TORSS 

and  others 

9. 

Browkb 
and  others. 


The  Lord  Chancellor : 

My  Lords  this  lamentably  protracted  Ctigation  has-arisea 
oat  of  the  will  of  a  gentleman,  named  Walter  Watkins^ 
wliodied  <m  the  2dd  of  May  1799,  entitled  to  both  free- 
hold and  copyhold  estates.  He  left  an  only  child,  Dorothy ^ 
the  wife  of  Charles  Cracroft.  She  died  in  May  I802i 
leaving  two  sons,  Charles  Watkias  Cracroft,  and  Robert 
Craeroft,  both  minors,  and  a  daughter,  who  is  not  interested 
in  the  matters  in  dispute. 

The  questions  in  dispute  relate  to  two  subjects :  first,  an 
equitable  interest  in  certain  copyhold  lands  and  mines  to 
which  the  Testator  was  entitled  at  his  decease.  The  Appel- 
lants contend  that  this  property  was  included  in  a  general 
devise  of  the  Testator's  real  estates  to  Charles  Wathins  Cra* 
^fif  the  eldest  son  of  his  daughter,  under  which  eldest 
800,  they  deriye  title.  The  Respondents,  on  the  other  hand, 
contend  that  this  copyhold  property  was  not  disposed  of 
W  the  wiU ;  that  it  descended  to  the  Testator's  only  child, 
JMty,  and  on  her  death  in  1802,  descended  on  her  two 
sons,  Charles  Watkins  Cracroft  and  Robert  Cracrtfft,  who 
were  her  heirs  according  to  the  custom  of  the  manor,  and 
whose  mterests  are  now,  as  I  have  already  stated,  repre- 
sented by  the  Respondents. 

The  other  question  relates  to  annual  sums  of  1 00/.  giTea 
hy  the  will  for  the  maintenance  of  the  Testator's  two  grand- 
sons, Charles  fFathins  Cracroft  and  Robert  Cracroft,  until 


1855. 

dlJul/. 


(*)  Vol.  2,  p.  123. 
P  P  3 
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they  should  respectively  attain  the  age  of  twenty-three 
years. 

The  Appellants  contend  that  these  annual  sums  were 
not  charged  on  the  Testator's  freehold  estates,  or  if  so 
chained  that  they  affected  the  annual  rents  and  profits  only, 
and  not  the  corpus,  and  at  all  events  that  no  interest  ought 
to  have  been  allowed  on  them.  The  Respondents  on  the 
other  hand  contend,  in  conformity  with  the  decision  below, 
that  the  ccHpus  of  the  freehold  estates,  as  well  as  the  rents 
and  profits,  was  charged  with  these  annuities,  and  that  the 
Court  properly  gave  them  interest  on  the  arrears  from  the 
time  when  each  payment  became  due. 

This  being  the  nature  of  the  appeal,  I  ^nrill,  in  the  first 
place,  call  your  Lordships*  attention  to  tiie  passages  in  the 
will  which  which  gave  rise  to  the  dispute.  [Hia  Lordship 
read  the  devise.]    It  is  important 

The  state  of  the  copyhold  property  was  this :  (hat  the 
Testator  had  an  equitable  interest  in  the  nature  of  a  reye^ 
sion  expectant  on  a  term  of  ninety-six  years,  and  an  imme- 
diate right  to  an  annual  payment  of  50  /.  during  that  term, 
in  the  nature  of  rent 

Such  being  the  nature  of  the  Testator^s  interest  in  these 
copyholds,  the  first  question  is  whether  the  copyhold  estate 
passed  under  the  general  devise,  the  language  of  which  I 
have  already  referred  to.  It  was  a  devise  of  '^  all  and  sin- 
gular my  messuages  or  tenements,  lands,  hereditaments, 
and  premises ''  upon  the  trusts  to  which  I  have  already 
referred. 

This  is  a  question  to  be  decided  entirely  on  authority;  the 
will  here  was  made,  and  the  Testator  died  in  1799  long 
before  the  Statute  of  1815,  dispensing  with  the  necessity 
of  a  surrender,  and  therefore  the  question  must  be  dete^ 
mined  according  to  ihe  then  state  of  the  law.  At  that 
time,  if  there  had  been  no  surrender  to  the  use  of  the  will, 
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there  could  be  no  deyis^  of  copyholds  at  all  (I  put  out  of 
the  question  the  equitable  doctrine  as  to  supplying  sur- 
leDders  in  certain  cases),  but  where  there  had  been  a  sur- 
reDder  to  the  use  of  the  will,  there  in  general  a  devise  of 
"  all  my  lands/'  or  of  "  all  my  real  estate,"  or  any  other 
equivalent  expression,  was  held  to  include  copyholds.  The 
sorrender  manifested  an  intention  to  enable  the  surrenderor 
to  devise,  or  to  speak  more  correctly,  to  declare  the  use  by 
his  will.  Copyholds  are  aptly  described  as  lands,  or  as 
real  estates ;  and  a  devise  of  all  the  testator's  lands,  or  all 
his  real  estate,  might  therefore  include  his  copyholds  if  it 
was  his  intenti(m  so  to  include  them*  The  surrender  was 
evidence  of  such  intention,  and  primA  facie  therefore  they 
were  considered  as  having  been  intended  to  pass.  But  an 
equitable  interest  could  not  be  surrendered.  What  then 
was  to  be  the  construction  of  a  general  devise  where  the 
devisor  had  a  mere  equitable  interest  in  copyholds  ?  There 
it  is  certain  that  no  surrender  could  be  made,  and  there* 
fore  the  indication  of  intention  arising  therefrom  could 
not  be  resorted  to.  The  authorities  are  not  numerous 
OD  the  subject,  but  I  take  the  result  of  them  to  be  that 
without  some  indication  of  intention,  tdtra  mere  general 
words  of  devise,  an  equitable  interest  in  copyholds  would 
not  pass. 

This  seems  to  me  to  be  the  necessary  conclusion  to  be 
amved  at  bom  considering  the  two  cases  before  Lord 
Hardwkke,  of  Car  v.  EUison  (jf)  and  Gibson  v.  Mont^ 
fort  {z). 

In  the  former  case  the  Testator  had,  on  his  marriage, 
become  entitled  (subject  to  a  life  inrerest  in  his  wife,  and 
an  estate  tail  in  the  issue  of  the  marriage)  to  large  real 
estates,  the  property  of  the  wife,  before  the  marriage.  This 
property  included  some  copyholds,  in  which  the  interest 

(f)  3  Atk.  73.  (a)  1  Yes.  485. 
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was  only  equitable.  Lord  Hardmicke  held,  that  conffldering 
the  mode  in  which  the  Testator  had  acquired  the  property, 
the  connexion  of  the  copyhold  with  the  particular  objects 
of  the  devisci  the  general  words  must  have  been  intended 
to  embrace  the  copyholds.  Whether  the  circiunstaDces 
relied  on  by  Lord  Hardwicke  were  such  as  ought  to  have 
led  him  to  the  conclusion  at  which  he  arrivedy  has  been 
doubted.  See  the  remarks  of  Sutton,  Baron,  in  Jitdd  t. 
Pratt  (a).  But  how  far  those  doubts  are  well  founded  is 
not  now  the  question.  What  is  material  is  this,  that  Lord 
Hardwicke  founded  his  judgment  on  special  grounds,  on 
which  he  reasoned  very  elaborately,  and  not  on  any  general 
rule  which  wotdd  apply  to  all  cases  where  a  testator  has 
devised  by  general  words  not  specially  mentioning  cc^y- 
holds. 

That  this  was  Lord  Hardtoicke'&  view  of  the  law  is  even 
more  clear  from  what  he  said  in  the  other  case  I  have 
referred  to,  Gibson  v.  Moniford.  There  the  testator  ex- 
pressly devised  to  trustees  all  his  freehold  and  copyhold 
lands,  &c.,  and  yet  even  there  Lord  Hardwicke  said,  ^'  aO 
such,'*  u  e.  copyholds,  '^  as  he  was  seised  of  and  sur- 
rendered to  the  use  of  his  wiU,  will  pass.  All  such  as  he 
had  the  trust  of,  the  inheritance  in  himself  through  the 
legal  estate,  in  names  of  other  persons  will  pass ;  because 
it  has  been  determined  it  is  not  necessary  there  should  be 
a  surrender  to  use  of  the  will  of  such  trust  lands,  for  not 
having  the  legal  estate  he  could  not  surrender.  But  that 
must  be  in  a  case  where  either  by  plain  words,  or  necessary 
intent,  it  appears  he  intended  to  devise  his  copyhold  lands; 
and  here  in  express  words  devising  them  to  trustees.'* 

Against  these  authorities,  resting  as  they  do  on  a  very 
close  analogy  to  the  case  of  an  unsurrendered  legal  interest 
in  copyholds,  I  find  no  conflicting  decision,  unless  indeed 

(a)  13  Ves.  174. 
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the  older  cafie  of  Greenhill  y.  Greenhxll{b\  which  was  cited 
to  Lord  Hardicicke  in  Car  v.  Ellison^  is  to  be  bo  con- 
sidered.    But  there  the  question  arose  as  to  how  far  a 
general  desire  ought  to  be  considered  as  including  lands 
compromised  in  a  contract  for  the  purchase  of  a  real  estate 
which  had  been  entered  into  before  the  date  of  the  will, 
bat  which,  by  its  terms,  was  not  to  be  completed  till  a 
time  which  was  in  fact  after  the  will  had  been  executed. 
Part  of  the  property  contracted  for  consisted  of  some  cus- 
tomary lands  which  could  not  be  devised  without  a  sur- 
render.   One  question  was,  whether  this  equitable  interest, 
in  the  customary  lands,  could  be  devised  without  a  sur- 
render. But  the  point  seems  to  have  been  in  the  end  given 
up  by  Sir  Joseph  Jehyl^  who  was  counsel  for  the  heir,  and 
the  only  point  really  pressed  was,  whether  the  will  could 
operate  on  a  contract  for  a  future  purchase.    The  question 
whether,  dispensing  with  a  surrender,  the  customary  lands 
would  pass  under  general  words,  was  not  raised ;  and,  per- 
haps, the  circumstance  that  the  freehold  and  the  customary 
lands  were  the  subject  of  one  and  the  same  contract,  might 
have  afforded  grounds  for  holding  that  the  words  of  devise, 
which  included  the  freeholds,  must  of  necessity  have  been 
meant  to  include  the  others  also.     Be  that  as  it  may,  I 
cannot  treat  that  case  as  sufficient  to  outweigh  the  subse- 
quent authority   of  Lord  Hardwkke^  unshaken  by   any 
later  decisions. 

An  attempt  was  indeed  made  by  Mr.  Walker  in  his 
very  aUe  argument,  to  show  that  the  course  of  decision 
since  the  Act  of  1815,  is  calculated  to  induce  the  belief 
that  die  doctrine  in  the  case  of  an  equitable  estate  in  copy- 
holds, cannot  have  been  such  as  I  have  suggested.  For 
since  the  statute,  which  makes  a  surrender  in  the  case  of  a 
Wgal  interest  in  copyholds  unnecessary,  it  has  been  held  in 

(6)  Pre.  Ch-  320 ;  2  Vem.  670. 
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Doe  T.  Ludlam  (c),  that  a  general  devise  of  real  estates 
will  include  copyholds  as  well  as  freeholds.  But  there  the 
Court  proceeded  expressly  on  the  ground  that  the  infer- 
ence of  intention,  devised  dehors  the  will,  from  the  &ct  of 
surrender,  was  by  the  statute  rendered  unnecessary,  and  so 
that  the  decision  ought  now  to  be  the  same,  in  respect  to 
unsurrendered  copyholds,  as  it  would  before  the  statute 
have  been  if  there  had  been  a  surrender.  It  may,  perhaps, 
be  a  reasonable  inference  from  Doe  v.  Ludlam,  that  a 
general  devisee  of  real  estate  will  now  carry  equitable 
interests  in  copyholds,  even  without  any  special  circum- 
stances indicating  an  intention  to  include  them.  But  1 
cannot  deduce  from  it  any  argument  for  determining  what 
ought  to  have  been  the  construction 'before  the  statnte. 
Equitae  eeguetur  legem  has  been  the  governing  principle. 
Before  the  statue,  general  words  did  not  include  unsur- 
rendered legal  copyholds.  So  neither  did  they  incfaide 
equitable  interests,  unless  there  was  something  specially 
indicating  an  intention  that  they  should  do  so.  Since  the 
statute,  general  words  do  include  unsurendered  legal  copy- 
holds. Equity  will  probably  follow  the  same  side  in  the 
case  of  trusts  of  copyholds. 

On  these  grounds,  I  am  of  opinion  that  the  a^ieal  on 
the  first  point  cannot  be  sustained ;  but  that  the  Court 
below  was  right  in  holdii^  that,  on  the  decease  of  the 
Testator  in  1 799,  his  equitable  copyholds  interest  descended 
on  his  daughter  and  customary  heiress  Dorothy  Cracroft, 

I  ought  to  add,  that  there  are  circumstances  in  this  will 
tending  to  confirm  the  view  which,  on  general  grounds,  I 
take  as  to  the  ccmstruction.  The  Testator  gives  to  his  de- 
visees estates  for  life  without  impeachment  of  waste;  and 
he  gives  to  his  trustees  ext^isive  leasing  powers  incon- 
sistent with  copyhold  tenure.    These  are  considerations 

(e)  7  Bing.  275. 
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vfaich  tend  to  confirm  the  opinion  whichj  even  if  there  had 
been  no  such  drcomstanceSy  the  gmeral  current  of  autho- 
rity would  have  led  me  to  form. 

The  next  question  is  as  to  the  two  annual  sums  of  100  /. 
eteh  gi^en  by  way  of  maintenance  for  the  Testator's  two 
grandsons,  whether  they  are  chai^eable  on  the  real  estate. 

The  words  are,  **  In  order  that  my  grandsons  may  be  duly 
and  prqperly  educated  and  brought  up/'  haying  first  given 
t  terai  of  500  years  to  his  trustees,  *^  I  do  hereby  desire, 
tathorise,  and  empower  the  said  Richard  Davis  and 
J^ffiretfs  Wilkins,  and  the  survivor  of  them,  and  the  execu* 
ton,  administrators  and  assigns  of  such  survivor,  to  lay 
out  and  expend  the  sum  of  200  /•  annually  in  the  mainte- 
naooe,  education,  and  bringing  up  of  my  said  grandson 
CiarUs  Waikins  Cracrofi  shall  attain  his  said  age  of  23 
years,  and  the  sum  of  100  /.  a  year  in  the  like  maintenance, 
education,  and  bringing  up  of  my  said  grandson  Robert 
Cracrofi  until  he  attains  the  age  of  23  years,  or  shall  be 
phced  out  in  business  at  the  discretiim  of  my  said  trus- 
tees." 

I  think  it  clear  that  the  Testator  meant  to  make  his  real 
estate  liable  for  the  payment  of  these  sums.  The  will  is 
very  carelessly  drawn.  The  trustees  take  a  mere  chattel 
intwest  for  500  years.  And  yet  in  the  first  trust  declared, 
nimely,  that  for  raising  money  to  pay  debts,  the  Testator 
seems  to  suppose  that  the  trustees  and  the  heirs  of  the 
survivor,  would  be  the  perscm  to  raise  the  money.  «  And 
so  in  the  latter  part  of  the  will,  the  power  of  leasing  is 
given  to  be  exercised  by  his  two  trustees,  or  the  survivor 
of  them,  or  the  heirs,  executors,  administrators  or  assigns 
of  the  survivor. 

I  deduce  very  little  from  this  inaccuracy,  except  that 
the  Testator  was  not  precisely  aware  of  the  exact  nature 
of  the  interest  which  he  had  given  to  his  trustees.    In  fact, 
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1B55.        they  took  a  term  of  500  years  only,  and  the  question  is, 
ToRRB       whether  the  Testator,  when  he  directed  his  trustees  and 

^b%a  4  ^%^B%^k^^M 

^  the  survivor  of  them,  and  the  executors,  administrators  and 

Bnowifis      assigns  of  such  survivor,  to  apply  the  200/.  and  100/. 

annually  for  the  maintenance  of  his  grandsons  (i.  e.  200  L 

while  both  grandsons  were  under  the  prescribed  age  of 

23  years  and  100 /.  afterwards),  must  not  be  understood 

as  directing  them  to  do  so  by  means  of  all  the  funds  oter 

which  they  had  control,  including  therefore  the  500  years' 

term.     I  think  this  is  the  dear  inference  from  the  frame  of 

the  will.    The  Testator  cleai-ly  contemplated  a  probable 

deficiency  in  his  personal  estate  for  the  payment  of  his 

debts ;  and  this  being  so,  it  is  impossible  he  could  have 

meant  to  leave    the   maintenance  of  his  grandchildren 

charged  exclusively  on  that  fund.     It  imposes  a  positive 

duty  on  the  trustees  to  provide  a  maintenance.    There  k 

no  restriction  as  to  the  fund  out  of  which  it  was  to  be 

provided,  and  as  the  trustees  had  a  term  of  500  years 

avaOable  for  the  purpose,   I   think    the   Testator  must 

have  intended   that  term  to  be  the  means  of  enabiii^ 

them  to  perform  the  duty  with  which  he  had  charged 

them. 

But  then  it  is  said  that  tiie  annual  income  only,  and  not 
the  corpus,  is  charged ;  for  that  the  Testator  could  not  pos* 
sibly  have  meant  that  his  trustees  should  make  an  annual 
mortgage  to  raise  whatever  the  income  should  be  insufficient 
to  produce.  No  doubt  it  is  very  unlikely  that  the  Tes- 
tator  contemplated  such  a  mode  of  raising  the  maintenance. 
He  in  all  probability  did  not  suppose  there  would  be  any 
necessity  for  resorting  tor  such  a  measure.  But  he  has  cer- 
tainly directed  that  the  maintenance  should  be  raised ;  and 
according  to  my  construction  of  the  will,  that  it  should  be 
raised  by  means  of  the  500  years'  term,  without  any  re- 
striction as  to  the  mode  of  raising  it.    And  this  certainly 
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makes  it  a  charge  on  the  coq)u8  if  the  annoal  income  is 
unable  to  provide  it. 

The  Appellants  in  support  of  their  ailment,  relied  on 
the  case  of  Faster  v.  Smith  (d).  There  a  Testator  devised 
his  estates  to  tnisteesy  on  trust  to  receive  the  rents,  and 
thereout  to  pay  to  his  wife  an  annuity  of  200  /•  for  her  life, 
and  after  her  decease,  to  convey  the  estates  to  his  three  sis- 
ters in  fise.  Lord  Lyndhursi  held,  that  after  the  death  of  the 
wife,  the  sist^s  were  entitled  to  a  conveyance  of  the  pro- 
perty free  from  any  claim  on  the  part  of  the  wife's  execu- 
tors for  arrears  of  her  annuity.  But  the  ground  on  which 
that  decision  rested,  was  that  nothing  was  made  liable  to 
the  annuity^  except  the  rents  which  accrued  during  her  life, 
mi  so  that  the  estate  of  the  sisters  could  not  be  touched. 
Bat  Lord  Lyndhurst  in  his  judgment,  says  expressly, 
that  if  the  trust  had  simply  been  to  receive  the  rents  and 
thereout  pay  to  the  wife  an  annuity  of  200  /.  for  her  life, 
this  would  have  been  a  chaige  on  the  rents  until  the  whole 
amount  of  the  annuity,  with  the  arrears  had  been  paid. 
That  is  the  case  here.  Charles  Henry  Watkins  the  great 
grandson  of  the  Testator,  took  nothing  till  all  arrears  due 
for  maintenance  had  been  first  provided  for. 

The  only  remaining  question  is  as  to  the  claim  for  in- 
terest on  the  arrears  of  the  annuities.  The  Master  of  the 
ItoOs  has  given  interest,  but  he  has,  in  fact,  given  no  opinion 
on  the  question  as  to  the  right  of  the  annuitants  to  claim 
interest,  for  he  proceeded  expressly  'and  solely  on  the 
ground  that  he  was  precluded  by  what  had  been  already 
done  in  the  cause  from  going  into  a  question  which  he 
considered,  and  I  think  rightly  considered,  to  have  been 
abeady  decided  by  a  previous  order  of  the  Court  in  favour 
of  the  claim  for  interest. 

The  general  rule  of  the  Court  is,  that  arrears  of  an  an- 
muty  do  not  carry  interest.   In  the  older  cases  an  exception 

(<f )  1  Phill.  629. 
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was  flometimes  made  in  favour  of  the  annuitant  where  the 
annuity  was  a  provision  for  a  wife  or  a  child.  Lord  Hard- 
wicke  acted  on  ttiis  principle  in  Newman  v.  Aulinff  (e).  But 
in  Few  r.  Lard  Winterton  (f).  Lord  Thwrlow  repudiated 
this  as  a  ground  of  decision;  and  his  view  of  the  law  has, 
as  I  conceive,  ever  since  been  treated  as  sound  and  satis- 
&ctory. 

The  cases  in  which,  in  later  times,  the  Court,  in  the 
absence  of  express  contract,  has  allowed  interest  have  been 
confined  to  those  where  the  annuitant  has  held  some  l^al 
security  which,  but  for  the  interference  of  the  Court,  he 
might  have  made  available  for  the  obtaining  of  interest  ; 
or  where  the  accumulation  of  arrears  has  been  occasioned 
by  the  misconduct  of  the  party  bound  to  pay.  In  this 
case  contract  is  out  of  the  question;  and  as  the  annuitants 
certainly  held  no  legal  security,  die  only  question  is, 
whether  the  great  accumulation  of  arrears  can  be  attri- 
buted to  the  misconduct  of  the  owners  of  the  property 
charged.  It  is  distressing  to  think  for  what  an  excessive 
length  of  time  the  rights  of  the  parties  interested  in  this 
estate  have  remained  unsettled.  But  on  the  best  con* 
sideration  of  the  facts,  I  am  unable  to  fix  the  blame  ot 
delay  on  those  who  were  to  pay  the  aimuities  rather  than 
on  those  who  were  to  receive  them. 

[His  Lordship  here  stated  the  various  proceecyngs  in  die 
suit,  and  their  dates.] 

The  cases  having  been  Bgm  set  down  for  hearing,  in 
this  last  report  the  Master  of  the  Rolls  ordered  paymoit 
of  the  2,371 1.  9  s.  6  d.  to  the  personal  representatives 
of  Robert  Crecroft,  and  iiiither  directed  that  a  sum  of 
1,956 1.2S.S  d.  should  be  carried  over  to  **  The  Defendant 
Charles  Wathins  Cracroft's  legacy  account,"  there  being 
several  claimants  on  that  fund  deriving  title  through  or 
under  Charles  Wathins  Craeroft.   The  Master  of  the  Rolls, 

(e)  3  Atk.  679.  (/)  1  Ves.  Jan.  45L 
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as  I  hare  already  intimated^  proceeded  on  the  ground  that 
the  decretal  order  of  1849,  directing  the  Master  to  compute 
interest  on  these  annuities,  was  equivalent  to  a  declaration 
that  the  annuitants  were  entitled  to  interest  for  that,  other- 
wise the  direction  to  make  the  calculation  was  unjustifiable. 
Both  orders,  however,  that  of  1849  as  well  as  that  of  1851, 
are  now  brought  by  way  of  appeal  before  your  Lordships, 
and  unless^  therefore,  the  former  order  was  warranted  by  the 
law  and  practice  of  the  Court,  neither  of  them  can  stand. 

I  confess,  my  Lords,  that  I  can  discover  no  ground  here 
on  which  the  right  to  interest  can  rest*  I  have  already 
explained  that  if  it  can  be  sustained,  it  must  be  founded 
on  the  long  and  inexplicable  delay  which  has  attended 
every  proceeding  in  this  unhappy  litigation.  But  mere 
delay  is  certainly  no  sufficient  ground  for  giving  interest; 
and  here  I  seek  in  vain  for  any  circumstance  explaining 
the  delay,  or  enabling  me  to  attribute  it  to  one  party  rather 
than  to  another,  or  to  say  that  it  was  brought  about  by 
anything  like  misconduct  on  the  part  of  those  chargeable 
with  the  payment.  I  am  therefore  of  opinion  that  on  this 
part  of  their  case  the  Appellants  are  right. 

What  I  therefore  propose  to  your  Lordships  is,  to  declare 
that  the  annuities  given  to  Charles  Watkins  Cracroft  and 
Reberi  Cracroft  respectively,  for  their  maintenance,  did 
not  carry  interest,  and  that  the  decretal  order  of  the  21st 
/vfy  1849  ought  not  to  have  referred  it  back  to  the  Master 
to  compute  interest  thereon,  and  consequently  that  the 
decretal  order  of  the  10th  July  1851  ought  not  to  have 
provided  for  payment  of  what  the  Master  had  found  due 
for  such  interest.  And  with  that  declaration  I  propose 
to  refer  the  case  back  to  the  Court  of  Chancery.  The 
rest  of  the  appeal  must  be  dismissed.  But  I  think,  as 
the  Appellants  have  in  part  succeeded,  there  must  be  no 
costs. 
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I  ought  to  say  that  my  noble  and  learned  Friend  (Lord 
Brougham)^  ivho  has  left  the  House,  having  heard  the 
argument  and  examined  the  matter  very  attentively,  autho- 
rises me  to  say  that  he  fully  concurs  in  this  judgment. 

Declaration  made  as  to  certain  parts  of  the  decree  of  the 
21st  July  1849,  and  as  to  certain  parts  of  the  decree  or 
decretal  order  of  the  10th  Juljf  1851,  and  subject  thereto. 

Appeal  dismissed,  and  cause  remitted. 
Lords'  Journals,  31  July  1855. 


Richard  Kirkman  Lane    «- 


1850. 

ll,'iCl4, 
Jio  nSh        ^'  ^*  HoBLOCK,  S.  Rew  and  Q.  Rbw     -  Retp&ndmU 


-   AppeUant. 


Uiwy, 
SeeurUw  <m 


Where  money  is  advanced  at  usurious  interest  on  the  security  of 
Bills  of  Exchange,  having  only  three  months  to  run,  such  advance 
is  protected,  and  the  Bills  themaelves  are  valid  under  the  3  &  4 
WiU,  4,  e.  98,  B.  7,  and  though  a  warrant  of  attorney  to  confess 
judgment  may  be  taken  at  the  same  moment,  on  which  judgment 
is  the  next  day  entered  up  and  registered  under  1  &  2  Vki.  c.  110, 
80  as  to  become  a  chaige  on  the  lands  of  the  debtor,  the  tnnatf- 
tion  is  not  thereby  rendered  invalid  under  the  proviso  of  the  Itf 
section  of  the  2  &  3  Vict,  c.  37. 

The  2  &  3  Vict,  c.  37,  does  not  repeal  the  3  &  4  WiU.  4,  c.  98. 

Semble  that  a  warrant  of  attorney  to  confess  judgment,  though  by 

such  judgment  the  lands  of  the  debtor  may  be  chaxged,  ia  not  a 

chaige  upon  land. 

H.  had  received  from  Z.  money  advanced  on  the  security  of  bills  <^ 
exchange.  Jn  October  1843,  he  wanted  a  farther  advance,  which 
Z.,  after  inquiring  into  the  value  of  his  real  estate,  consented  to 
make,  on  condition  that  three  months'  bills  should  be  given  fbr  the 
amount  (usurious  interest  included),  and  that  a  warrant  of  attorney 
to  confess  judgment,  which  Z.  should  be  at  liberty  to  enter  up 
immediately,  should  also  be  executed.  All  thia  waa  doae,  and 
judgment  waa  entered  up  on  the  following  day,and  the  judgment 
registered.  The  bills  given  in  October  1843  were  not  paid  when 
they  became  due  in  January  1844,  and  othen  were  then  sabstitated 
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for  them.    These  last  were  also  dlshooonred.     A  sale  of  W^  1855. 

esUte  took  place,  under  a  mortgage,  executed  to  a  prior  creditor,  ^"^^ 
who  received  more  than  would  satisfy  his  claim  : 

Held,  that  Z.  was  entitled  to  maintain  a  bill  against  him  to  pay  Horlock 

oTer  so  mueh  of  the  surplus  in  his  hands  as  would  satisfy  Z.'s  and  others, 
judgment. 

This  House  does  not  reform  a  decree  of  the  Court  below. 


This  was  an  appeal  against  a  decree  of  Vice-Chancelior 
Kmdenley^  dismissing  with  costs  a  bill  filed  by  the  Appellant. 

In  the  year  1843  Horlock^  then  the  owner  of  an  estate 
called  the  HockSj  in  the  parish  of  Marshfieldj  in  the 
county  of  Gloucester  (but  which  estate  was  heavily  mort- 
gaged), was  introduced  by  Foster^  his  then  solicitor,  to 
lone,  for  the  purpose  of  having  two  bills  of  exchange 
discounted,  both  payable  at  three  months  after  date, 
one  for  the  sum  of  2982.  10^.,  the  other  for  225/.  %s.^d. 
The  first  of  these  bills  was  dishonoured  when  it  became 
due ;  the  interest  on  it  was  regularly  paid  up.  Before  the 
second  of  them  was  at  maturity,  namely,  in  October  1843, 
Horlock  required  a  further  advance,  and,  through  his 
solicitor,  applied  to  Lane  to  let  him  have  a  sum  of  800/. 
Lane  told  Faster  that  if  he  made  any  further  advance  he 
most  know  the  extent  and  rental  of  HorlocKs  estate,  and 
the  incumbrances  upon  it,  and  must  be  informed  in 
writing  what  judgments  there  were  against  itj  and  also 
the  exact  amount  he  was  required  to  lend,  and  further,  that 
he  must  have  not  only  bills  of  exchange  for  the  amount 
then  to  be  lent,  but  also  a  warrant  of  attorney,  to  secure 
the  amount  of  both  the  bills  which  he  then  held,  and  of 
any  bills  which  he  might  afterwards  discount,  not  to 
exceed  in  the  whole  a  definite  sum;  and  must  be  at 
liberty  immediately  to  enter  up  and  register  a  judgment 
00  this  warrant  of  attorney.  The  information  was  fur- 
liifihed  on  25   October  1843,  and   there  appeared  to  be 

VOL.  y.  Q  Q 
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1855.        certain  mortgageB  on  the  estate,  but  no  unsatisfied  judg- 
Lanb        ments. 
Hoi^ocK  ^^  ^^®  same  day  Horlock  went  to  Lane^  who  produced 

and  others,  a  cash  account,  debiting  Horlock  with  the  sum  of 
1,528/.  7«.  ^d.j  made  up  of  the  800/.  then  to  be  advanced, 
and  three  months^  interest  thereon,  at  the  rate  of  60  per 
cent,  per  annum;  also  the  two  bills  then  in  Zanes  hands, 
and  interest  at  the  same  rate,  and  the  expense  of  the 
warrant  of  attorney  and  the  stamps;  but  Horlock  was 
allowed  4/.  as  a  rebate  of  interest  on  the  bill  for 
255 1.  6  s.  6  d,f  which  would  not  be  due  till  the  foUowing 
11th  November.  This  account  Horlock  sigued,  and  Lane 
then  advanced  800  /.,  and  Horlock  accepted  three  bills  for 
the  whole  amount  thus  agreed  to  be  due.  At  the  same 
time  Horlock  executed  a  warrant  of  attorney  to  coofefs 
judgment  against  him  in  the  Court  of  Queen*s  Bench  in  a 
sum  of  4,000  /.,  with  a  defeasance  declaring  that  it  was  to 
secure  payment  of  "every  sum  not  exceeding  2,000 1, 
which  may  at  any  time  hereafter  be  due  to  Lane  upon  any 
bills  or  notes  which  shall  be  made,  drawn,  or  accepted  by 
Horlock^  and  be  discounted  for  him,  or  for  his  use,  by 
Lane." 

On  the  27th  October j  Lane  entered  up  judgment  ou  the 
warrant  of  attorney,  and  registered  it,  so  as  to  make  it 
under  the  1  &  2  Vict.^  c.  110,  s.  13,  a  charge  on  real 
estate.  The  three  bills  became  due  on  the  28th  January 
1844,  but  on  the  26th  January  three  fresh  bills  were  drawn 
to  replace  them ;  these  new  bills  being  given  for  the  whole 
amount  then  due,  namely,  1,754/.  14  s.  6i/.,  the  interest 
being  carried  on  at  the  same  rate  as  before.  The  three 
renewed  bills  became  due  on  the  29th  April,  but  were  not 
paid.  On  the  1st  June  1844  Horlock  accepted  a  bill  for 
175/.  12  s.  6  </.,  and  on  the  4th  July  1S44  he  accepted 
another  for   351  /.  6*.  6rf.,  each  being  for  the  interest 
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alone.     The  aggregate  of  the  five    bills    amounted  to        ^8^^- 

2,281  /.  13  m.  6  J.  .    None   of  these   biUs   was   paid.     A         Lamb 

person  named  Quince^  (now  represented   by  the  Rews\      Horlock 

was  entitled   to  a  mortage  on   the  Socks  Estate  for    andothezfl. 

2,000/.    There  were  several  other  and  prior  mortgi^es, 

but  Qvuicej/%  claim  preceded  that  of  Lane,     In  1846 

a  rale  was  obtained  by  Horlock  in  the  Court  of  Queen's 

Bench,  calling  on  Lane  to  show  cause  why  the  warrant 

of  attorney  and  all  the  subsequent  proceedings  should  not 

be  set  aside,  on  the  ground  that  the  transaction  was  one 

of  usury,  and  the  security  was  one  upon  lands,  within  the 

2  A  3  Vict, J  c.  37,  s.  1.    The  case  was  argued  before  Mr. 

Justice  Wightman^  who,  adopting  a  previous  decision  of 

the  Court  of  Queen's  Bench,  in  Withey  v.  Gilliard{a\ 

discharged  the  rule  (A).     On  the  14th  October  1847  the 

Appellant  issued  the  usual  writ  of  elegit  on  the  judgment, 

and  on  the  dth  October  1848  re-registered  the  judgment, 

parsuant  to  the  2   Vict.f  c.  11,  s.  4.     In  the  summer  of 

that  year  an  attempt  had  been  made  to  sell  the  Rock 

Estate  on  the   demand  of   Quincey^  but    no  sale  was 

effected.     In  November  1848  it  was  sold  to  Mr.  Serjeant 

Wrangham  for  a  sum  of  38,963  /.    The  incumbrances  prior 

to  Quuicey^s  mortgages  amounted  in   the  aggregate  to 

33,377/.  les.  lid.     The  balance  was  paid  to  Quincey^ 

who,  after  satisfying  his  own  mortgs^e,  held  in  his  own 

hands  a  balance  of  3,495  /.  1 «.  2  d.    Lane  claimed  this 

balance  in  discharge  of  his  own  demand,  but  as  payment 

to  him  was  resisted,  he,  in  September  1849,  filed  his  bill 

in  the  Court  of  Chancery,  stating  the  matters  above  set 

forth,  and  praying  that  he  might  be  declared  entitled  to  a 

lien  in  respect  of  his  judgment  upon  the  balance  of  the 

purchase-money,  be.   The  answer  to  the  claim  was,  that  the 

tnmsaction  was  invalid,  as  being  one  in  which  an  advance 

(«)  23  Legal  Observer,  237.  {h)  4  Dowl.  &  L.  408. 
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1855«        of  money  had  been  made  on  the  security  of  land^  and 

Lahb        therefore    contrary    to    the    proviso    in    2    &    3    Vict., 

HoRLOcK      ^*  ^'^f  B*  ^  (^)'     Evidence  was  gone  into  on  both  sides, 

and  othen.     and  the  cause  came  on  for  hearing  before  Vice-ChanceUor 

XjUidersletfj  who  on   the  9th  July  1853  made  a  decree 

dismissing  the  Plaintiff^s  bill  with  costs  (d). 

Mr.  Lofius  Wigram  and  Mr.  Wordsworth  (Mr. 
Fiather  was  with  them)  for  the  Appellants. 
It  may  be  admitted  that  as  soon  as  the  judgment  signed 
on  this  warrant  of  attorney  was  registered,  there  was  a 
charge  upon  the  lands.  But  the  giving  of  the  warrant  of 
attorney  was  not  creating  a  charge  upon  lands,  so  as  to 
render  these  securities  void.  The  original  transaction  was 
merely  one  of  discount  of  bills,  and  in  such  a  transaction 
it  does  not  matter  whether  a  payment  is  made  in  cash  or 
in  new  bills.  Being  so,  the  fact  that  something  which 
might  become  a  charge  on  lands  was  given  at  the  same 
time,  would  not  invalidate  it.  That  was  the  opinion  of 
Mr.  Justice  Wigktman  when  this  case  was  before  a  court 

(c)  The  2  &  3  Vict.  c.  37,  8. 1,  declares  that  Bills  of  Ezchangf, 
not  haviiig  12  months  to  ran,  and  contracts  for  the  loan  or  forbeu- 
ance  of  money  above  10/.,  are  not  to  be  affected  by  the  usaiy  kws, 
*^  Provided  always  that  nothing  herein  contained  shall  extend  to  the 
loan  or  forbearance  of  any  money  upon  security  of  any  landi^  tene- 
ments or  hereditaments,  or  any  estate  or  interest  therein." 

The  3  &  4  fVill  4,  c.  d8,  s.  7  (the  Bank  Charter  Act  of  1833), 
had  previously  declared,  ^'That  no  bill  of  exchange  or  promissory 
note  made  payable  at  or  within  three  months  after  the  date  thereof, 
or  not  having  more  than  three  months  to  run,  shall,  by  reason  of  sof 
interest  taken  thereon,  or  secured  thereby,  on  any  agreement  to  ptj 
or  receive  or  allow  interest  in  discounting,  negociating,  or  transfer- 
ring the  same,  be  void,"  nor  the  liability  of  the  parties  thereto  be 
affected,  nor  any  party  be  subject  to  penalties  under  any  law  relating 
to  usury. 

The  1  &  2  Vict.  c.  110,  ss.  13  &  19,  gives  to  a  judgment  which 
has  been  registered  the  effect  of  a  charge  on  the  real  estate. 

(d)  1  Drewry,  687,  where  the  bill  is  fully  set  forth. 
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of  common  law  (e).    This  is  not  like  the  case  of  Flight  t.        1855. 
Salter  (f),  when  the  warrant  of  attorney  was  expressly        Lane 
stated  to  be  given  to  secure  an  annuity,  which  was  speci-      HoiuLock 
fkally  charged  on  the  rectory,  glebe,  and  tithes.  and  othcis. 

[Lord  JBrougham, — You  might  have  an  elegit  on  a  judg- 
ment entered  up  on  this  warrant  of  attorney.] 

Certainly ;  and  if  the  principle  contended  for  on  the 
other  side  is  correct,  and  is  carried  to  its  extreme  length, 
it  follows  that  no  bill  of  exchange  can  be  a  good  security 
for  a  debt,  because,  through  the  medium  of  a  judgment 
obtained  in  an  action  on  the  bill,  it  may  ultimately  become 
a  burden  upon  land ;  but  no  such  argument  can  be  main- 
tained. Mr.  Justice  Patteson,  who  in  Withey  v.  GUliard, 
delivered  the  judgment  of  the  full  Court,  anticipated  that 
difficulty,  and  declared  that  to  bring  the  case  within  the 
statute  the  loan  must  itself  be  made  upon  the  security 
of  the  land.  Clack  v.  Sainsbury  {g\  and  Nixon  v. 
PhillipSf  and  Connop  v.  Meaks  (A),  and  Doe  v.  King  (t), 
show  that  this  case  is  within  the  protection  of  the  3  &  4 
Will.  4,  c.  98,  which  ^renders  such  transactions  legal,  and 
is  not  affected  by  the  proviso  in  the  statute  of  2  &  3  Ftc^., 
c.  37,  respecting  land.  Warrants  of  attorney  are  not 
necessarily  void,  though  they  may  ultimately  be  made 
chaiges  on  benefices,  JamuuCs  Conveyancing  (J),  unless 
such  intention  is  shown  on  the  face  of  them.  Flight  v. 
Salter  (k).  In  Hawkins  v.  Gathercok  {t),  the  creditor 
under  such  a  judgment  was  held  entitled  to  have  a  receiver 
appointed. 

The  3  &  4  Will,  4,  c.  98,  and  2  &  3  Vict,,  c.  37,  must  be 
read  together  as  if  they  were  one  Act,  and  then  the  proviso 

(e)  4  Dowl.  &  L.  406.  (j)  ^-  ^7  Bythewood,  Tlt» 

(/)  1  B.  &  AdoL  673.  Mortgage,  toL  5,  p.  217. 

(S)  11  Com.  Ben.  695.  {i)  1  B.  &  Add.  673. 

{k)  2  Ad.  &  £1. 326.  (/)  1  Sim.  N.  S.  63. 
(t)llMee.&Wels.d33. 
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1855.  in  the  latter  statute  will  be  seen  to  be  a  mere  exception  to 
Lamb  the  enactments  oF  the  former.  If  the  case  is  within  either 
HoMLocK  ^^  these  Acts  it  is  wholly  clear  of  the  statute  of  Anne. 
Mid  othexs.  In  Berrington  v.  CoUis  (m),  a  loan  of  money  at  more 
than  five  per  cent,  upon  the  security  of  the  deposit  of  a 
lease,  a  warrant  of  attorney,  and  a  promissory  note,  was 
held  not  to  be  protected  under  the  3  &  4  Wiil.  4,  c.  98, 
but  that  was  because  the  Court  thought  that  the  circum- 
stances of  the  case  showed  the  deposit  of  the  lease  to  be 
the  real  security,  and  that  the  promissory  note  was  only 
given  to  put  a  colour  upon  the  transaction.  But  where 
the  original  transaction  is  valid,  a  subsequent  matter,  in 
itself  invalid,  will  not  make  the  whole  so.  Parker  v. 
Ramsbottam  (n),  Bell  v.  Coleman  (o),  JSx  parte  Warring- 
ton (p)j  Washboum  v.  Burrows  (9),  was  cited  in  that  case, 
but  did  not  affect  the  decision ;  for  in  &ct  fFaskboume  v. 
Burrow  is  a  decision  on  pleading  alone,  and  does  not  deter- 
mine the  effect  of  the  statute,  but  only  the  form  in  which 
it  was  there  presented  to  the  Court 

But  even  if  this  judgment  should  be  held  bad  as  to  some 
of  the  bills,  it  must  be  held  good  as  to  the  rest  FoUetty. 
Moore  (r),  ThibauU  v.  Gibson  (5),  Sempie  v.  CornewaU  (0, 
and  Boyle  v.  Bull  («).  The  cases  of  Hodgkinson  v. 
Wyatt  {v\  Fusseli  v.  Daniel  («;),  and  James  v.  Bia  {x\ 
do  not  apply  to  the  present.  In  the  first,  the  action  was 
brought  on  a  bond,  which  is  distinguishable  fi-om  a  bill,  not 
being  introduced  into  the  protectii^  enactments  of  the 
recent  statute.     Secondly,   a   part  of  the   securify  was 

(m)  5    Blng.    N.    C.  832 ;  7         («)  12  Mee.  &  Wel&  88. 

Scott,  302.  (0  10  Exch.  617. 

(n)  3  B.  &  Cr.  257.  («)  Com.  Law.  B^.  (T.  T. 

(0)  2  Com.  Ben.  284.  1855}  p.  1054. 

\p)  3  De  G.  Mac.  &  G.  159.  (v)  4  Q.  B.  749. 

{q)  1  Exch.  107.  {u>)  10  Exch.  581. 

(r)  4  Exch.  410.  •      («)  Kay,  231. 
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expressly  upon  land ;  and  lastly^  the  decision  of  Vice-Chan-  1855* 

oellor  Wood,  in  James  y.  Rice,  was  allowed  by  the  Lords  Lanb 

Justices  (y),  who  held  that  an  original  transaction  which  Houlock 

was  usurious  had  been  made  legal  by  a  subsequent  parol  and  others. 
agreement  for  a  mortgage  at  legal  interest. 

Mr.  fV.  M.  James  and  Mr.  Hetherington  for  the 
Respondent  Harlock. 
The  bills  were  introduced  as  a  mere  colour  to  the  trans* 
action.  The  land  was  the  real  security.  The  evidence 
here  shows  that  Lane  refused  to  make  any  further  advance 
except  until  after  he  had  satisfied  himself  as  to  the  land 
1^%  A  good  security  for  the  advance.  That  fact  make» 
Berringfon  v.  CoUis  (z)  not  merely  applicable  to  this  case, 
but  decisive  of  it.  Dae  v.  King  (a),  on  the  other  hand, 
was  a  case  where  it  was  found  as  a  fact  that  the  money 
was  advanced  on  the  security  of  the  note,  and  not  of  the 
land,  and  the  decision  was  founded  on  that  fact  Of  course 
the  fact  must  decide  such  a  question.  Here  it  is  plain  that 
the  land  was  the  real  security,  and  the  bills  were  only 
resorted  to  as  a  pretence.  The  intention  of  the  Legisla- 
ture was  that  no  interest  on  loans  exceeding  five  per  cent 
should  be  secured  on  land.  It  would  be  absurd  to  suppose 
that  so  shallow  a  contrivance  as  that  resorted  to  here  could 
be  allowed  to  defeat  that  intention. 

Mr.   Caimt  and    Mr.  Bridge  for  the  Respondents 

Rew. 

When  the  judgment  was  entered  up,  the  case  was  the 

same  as  if  a  mortgage  had  been  executed  to  secure  the 

debt    Such  a  mortgage  would  have  been  void ;  the  judg- 

meat  in  like  manner  is  invalid.     If  a  mortgage,  it  is  the 

(^)  6  De  G.  Mac.  &  G.  461.        802. 

(0  6  BiDg.  N.  C.  3d2 ;  7  Scott,         {a)  11  Mee.  &  Wels.  383. 
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1855.        same  for  the  purposes  of  this  statute,  whether  it  is  equitable 

Lanb        or  legal.     RoUeston  v.  Morton  (b)  shows  that  even  before 

HoBLocK      *^®  issuing  of  an   elegit,  a  judgment  creditor  has,  under 

and  others,     such  circumstances  as  exist  here,  an  equitable  charge  on 

the  estate,  and  is  a  necessary  party  to  a  foreclosure  snit 

In  that  case  the  debtor  had  *'  agreed  to  charge"  the  land; 

in  this  he  gave  the  creditor  the  power  instantly  to  fix  a 

legal  charge  upon  it.     The  consequences  of  this  mode  of 

proceeding  are  thus  stated  by  Lord  St.  Leonards  in  that 

case  (c) : 

**  But  when  you  come  to  the  Act  it  is  impossible  to  aigae 
the  question.  That  which  was  by  the  statute  of  TFesf- 
minster  a  general  lien,  becomes  by  this  Act  a  specific 
charge.  No  words  could  be  more  express  for  this  purpose, 
'  had  agreed  to  charge.'  Now  any  person  who  has  power 
to  charge,  and  has  agreed  to  charge,  in  equity  has  charged ; 
therefore,  under  the  Act  of  Parliament,  there  is  no  ques- 
tion but  that  the  judgment,  whether  on  the  l^al  or  equi- 
table estate,  becomes  an  equitable  estate,  and  then  it 
assumes  quite  a  different  character,  and  becomes  a  specific 
incumbrance."  Anyone  who  has  given  a  warrant  of  attor- 
ney to  enter  up  judgment,  which  may  at  once  be  made  a 
legal  statutory  charge  on  the  land,  has  done  at  least  as 
much  as  a  person  who  has  "agreed  to  chai^."  The 
decision  in  that  case  is,  therefore,  directly  applicable. 

[Lord  Brougham. — Is  it  your  contention  that  any  taking 
of  a  waiTant  to  confess  a  judgment  converts  the  trans- 
action into  taking  a  security  upon  the  land,  and  brings 
it  within  the  Act  ?] 

The  Respondent  need  not  go  quite  the  length  of  that 

argument.     It  is   enough  that   the  warrant  of  attorney 

enabled  the  Appellant  so  to  act  as  to  obtain  at  once  a 

security  on  the  land,  though  the  Appellant  was  not  willing 

{h)  1  Con.  &  Laws.  2d2.  (e)  Id.  2G6. 
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to  take  a  regular  mortgage,  because  his  usurious  rate  of        1855 • 
interest  would  have  made  that  invalid ;  he  really  would  not        Lanb 
have  advanced  the  money  but  for  the  security  on  the  land.      Homock 
He  would  not  advance  one  shilling  till  he  was  satisfied  as    and  othen. 
to  the  rental  of  the  land,  and  as  to  the  burdens  upon  it 
Being  so  satisfied,  he  advanced  the  money,  taking  at  the 
same  time  bills  of  exchange,  which  were,  in  truth,  but  col- 
lateral securities. 

The  3  &  4  IVill.  4,  c.  98,  does  not  validate  the  whole 
transaction,  merely  because,  mixed  up  with  other  things, 
there  are  bills  of  exchange  of  a  date  not  exceeding  three 
months ;  nor  will  the  7th  section  of  that  Act  have  that 
effect,  even  if  read,  as  it  was  read  in  Thibault  v.  Gibson  {d), 
as  if  incorporated  in  the  statute  of  Anne ;  for  otherwise  a 
mortgage  to  secure  a  loan  advanced  on  usurious  interest 
would  be  good,  provided  only  that  it  was  accompanied 
with  bills  of  exchange  for  the  amount  not  exceeding  three 
months'  date*  The  statute  3  &  4  WilL  4,  was  included  for 
the  benefit  of  commercial  transactions,  and  for  them  alone. 
But  as  to  everything  beyond  bills  it  left  the  statute  of  Anne 
in  fiill  force. 

[Lord  Brougham, — Has  it  ever  been  held  that  a  bill  at 
three  months  is  within  the  7th  section,  though  there  is  a 
stipulation  to  have  it  renewed  every  three  months  up  to  a 
certain  period  ?] 

No  such  decision  is  known  to  have  been  pronounced* 
The  case  of  Berrington  v.  ColUs  (e),  must  govern  the  pre- 
sent The  Court  there  decided,  as  the  Court  did  here,  that 
the  giving  of  the  bills  was  collusive,  and  that  the  real 
security  was  the  warrant  of  attorney.  Latie  v.  Horlockj  as 
decided  in  the  Bail  Court  (/),  does  not  affect  the  point 
raised  here.  That  decision  did  not  go  on  the  3  &  4  WUU  4, 
bat  on  the  2  &  3  Vict. 

(i)  12  Mee.  &  Wels.  88.  902. 

(e)  h  Bing.  N.  C.  332 ;  7  Scott,         (/ )  4  Dowl.  &  L.  408. 


590  CASES  IN  TH£  HOUSE  OF  LORDS. 

1866.  [The  Lord  Chancellor. — Suppose  the  original  transaction 

Lakb        had  been  valid  and  bon&fide^  and  in  October  new  biUs  had 

HoRLocK  ^^^  g^^6^>  ^^^  ^*^^  between  October  and  Jantiary  a  wai^ 
and  othenk  rant  of  attorney  had  been  thought  of  and  given,  so  as  to 
be  clearly  a  collateral  security,  then  that  the  new  bills  due 
in  January  had  been  unpaid,  would  not  they  be  valid  as 
standing  in  the  place  of  the  old  ones,  and  would  not  the 
charge  created  by  the  warrant  of  attorney  be  good  ?] 

That  question  may  be  answered  by  an  illustration.  Sup- 
pose the  case  of  a  banker's  balance,  a  legal  debt  is  incurred, 
and  a  mortgage  is  taken  for  it.  No  illegal  interest  has 
then  been  charged ;  but  when  the  time  comes  to  pay  oflF 
the  mortgage,  the  debtor  is  not  able  to  pay,  and  then  an 
agreement  is  made  to  forbear.  Suppose  illegal  interest 
then  charged ;  though  that  would  not  be  a  new  loan,  it 
would  be  a  new  transaction,  and  the  illegal  interest  then 
agreed  on  would  render  the  whole  transaction  illegal  Here 
the  old  bills  are  charged  with  usurious  interest,  and  that 
interest  forms  pait  of  the  principal  of  the  new  bills,  which 
would  not  have  been  renewed  but  for  the  warrant  of  attor- 
ney and  the  judgment,  and  the  whole  affair  is  really  ar- 
ranged with  reference  to  the  security  on  the  net  estates. 

[The  Lord  Chancellor. — Suppose  there  had  been  an 
original  mortgage  for  five  per  cent,  bills,  which  was  good,  but 
afterwards,  when  they  became  due,  new  bills  with  usurious 
interest  were  given,  would  the  mortgage  continue  good?] 

It  would  not.  That  is  the  result  of  the  cases  in  the 
Queen's  Bench  and  Exchequer,  decided  on  the  3&4  WUL4, 
Clach  V.  Sainsbury  (g)  does  not  affect  this  case:  the  de- 
cision  there  turned  entirely  on  the  form  of  the  pleadings, 
so  did  Hixon  v.  Phillips  (A),  and  both  were  actions  in  as- 
sumpsit. Washboum  v.  Burrows  (t)^  Senq>le  v,  Cbmf- 
wall  (j)  were  also  cases  depending  on  the  particular  forms 

(ff)  11  Com.  Ben.  605.  (t)  1  Exch.  107. 

(A)  7  Exch.  188.  (j)  10  Exch.  617. 
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of  the  pleadings.  Fottett  v.  Moore  (h)  was  trover  for  ISim. 
the  conyersioQ  of  a  lease,  and  the  (Question  there  was,  wh^  Lanb 
ther  a  certain  document  was  a  promissory  note.  Horiock 

That  shows  that  the  biUs  may  be  good,  and  yet  tlrnt  the    ^"^  othen. 
security  on  the  land  may  be  bad,  and  so  sustains  the  judg- 
ment of  the  Vice-Chancellor. 

This  case  was  properly  rested,  in  the  Court  below,  on  the 
2  &  3  Vici,^  c.  37,  and  the  transaction  was  held  invalid  as 
to  the  land,  without  impeaching  the  bills.  The  decision  of 
this  case  in  the  Court  of  Queen's  Bench  (t)  does  not  raise 
the  question  on  the  same  facts  as  are  now  presented  to  the 
House,  and  for  the  same  reason,  Withey  v.  Galliard  is  not 
an  authority  applicable  here.  It  is  impossible  to  deny 
that  the  money  here  was  advanced  on  the  security  to  land, 
and  if  so,  it  is  directly  within  the  proviso  of  the  Statute  of 
Vietcria* 

The  fact  that  the  warrant  of  attorney  here  might  be  de- 
feated by  the  effect  of  a  previous  registration  of  another 
judgment,  does  not  show  that  it  was  not  a  security  upon 
the  land.  The  cases  relating  to  ecclesiastical  benefices  do 
not  apply,  for  they  depend  entirely  on  the  peculiar  words 
of  the  Statute  of  Eliz.,  Colebrooke  v.  Layton  (m),  Haw^ 
litis  V.  Gatherco/e  (n),  and  Flight  v.  Salter  (o). 

The  form  of  the  defeasance  here  leaves  no  doubt  that 
the  warrant  of  attorney  was  intended  as  a  security  on  the 
land,  and  that  the  money  was  advanced  on  that  security, 
and  not  upon  the  bills.  The  bills  which  were  given  were 
not  such  as  were  described  in  the  defeasance.  In  tliat  the 
warrant  of  attorney  is  described  to  be  given  to  secure 
^  money  due  to  Lane  by  virtue  of  any  bill  of  exchange,  or 
promissory  note,  which  shall  be  made,  drawn,  or  accepted 

(i)  4  Exc.  410.  (f»)  1  Sim.  N.  S.  63. 

(/)  4  Dowl.  &  L.  108.  (o)  1  B.  &  Ad.  673. 

(»)  4  B.  &  Adol.  687. 
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1856.        by  Herhckf  and  discounted  for  him  by  Lane"    Now, no 

Lanb        one  of  these  bills  comes  in  within  that  description.    This 

HoRLocK      *®  ^^^  ^  security  for  the  bills  or  promissory  notes  of  third 

and  otbexs.     parties,  discounted  by  Lane  for  Horlock,  for  no  such  bills 

came  into  existence^  nor  for  bills  which  Harlock  might  have 

made.    They  were  drawn  by  Lane  and  accepted  by  Hop- 

lockf  but  were  never  discounted  at  all.    Yet  the  bill  alleges 

that  to  be  the  fact,  and  that  allegation  must  be  strictly 

proved.    It  may  be  that  diis  objection  would  not  lie  in  the 

mouth  of  Horhek  himself,  but  the  creditors  of  Harlock, 

whom  the  Respondents,  the  Rews,  represent,  are  entitled 

to  take  advantage  of  it.    There  is  nothing  here  to  ful61  the 

condition  of  the  defeasance,  and  on  that  ground  the  case 

of  the  Plaintiff  below  fails. 

Mr.  Wigranif  in  reply : 

The  real  question  here  is,  whether,  under  the  circiun- 
stances  of  the  case,  the  warrant  of  attorney  can  be  con- 
sidered as  a  security  upon  land.  If  it  cannot,  it  is  pro- 
tected by  the  statute,  for  all  contracts  and  securities,  except 
upon  land,  are  now  taken  out  of  the  operation  of  the  Ststiite 
of  Anne,  The  whole  transaction  was  complete  on  die  25th 
of  October;  the  judgment  on  the  warrant  of  attorney  was 
not  entered  up  till  the  26th  of  October,  and  in  this  case 
itself  it  has  been  held  at  Common  Law,  that  the  security 
on  land  must  be  one  taken  at  the  time,  in  order  to  bring 
it  within  the  operation  of  the  statute* 

The  last  part  of  the  argument,  on  the  other  side,  cannot 
be  sustained ;  it  would  too  much  narrow  the  construction 
of  the  statute.  The  defeasance  must  be  read  as  if  the 
words  were,  *^  and  every  bill  discounted  for  his  use.'*  It  is 
enough  that  any  bills  held  by  Harlock,  whether  drawn  or 
accepted  by  him  or  not,  were  discounted  by  Lane  for  Har* 
loch's  use. 
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The  LM-d  Chancellor: 

My  Lords,  the  question  in  this  case  is  as  to  the  validity 
of  a  security  by  means  of  a  warrant  of  attorney  and  a 
judgment  thereon.  The  objection  is,  that  the  judgment 
was  given  to  secure  a  debt,  made  up  in  great  part  of 
usurious  interest,  and  so  void,  as  being  a  charge  on  land. 
The  facts  of  the  case  are  these— [His  Lordship  stated 
them  very  fully]. 

The  present  bill  was  filed  by  Lane  against  Horlock  and 
QuiRcey^s  Executors  {Quincey  himself  having  died),  and 
the  object  of  the  bill  is  to  chaige  Qmncey^s  executors  with 
the  amount  of  the  money  secured  by  the  warrant  of  attor- 
ney, which  is  much  less  than  the  surplus  which  came  to 
the  hands  of  Quincey. 

There  would  be  no  doubt  as  to  Lane*s  title  to  the  relief 
he  asks,  if  the  rate  of  interest  payable  on  his  advance  to 
Har/uck  had  not  exceeded  five  per  cent  But  his  demand 
is  resisted  by  the  Defendants,  on  the  ground  that  the 
interest  was  made  payable  at  the  rate  of  sixty  per  cent, 
per  annum,  and  consequently  that  the  transaction  was 
usurious  and  void. 

That  it  would  have  been  void  under  the  statue  of  Anne 
is  not  disputed;  but  the  Plaintiff  contended  that  he  was 
protected  by  the  operation  of  two  statutes ;  that  is  to  say, 
first,  by  the  3  &  4  of  Will.  4,  c.  98,  s.  7  &  8 ;  secondly, 
the  3  &  3  VicL,  c.  37,  s.  1.  The  seventh  section  of  the 
statute  of  William  is — [His  Lordship  read  it,  and  also  the 
nth  section  of  the  2  &  3  Vict.^  c.  37.] 

The  argument  in  the  Court  below,  though  there  were 
two  statutes  referred  to,  seems  to  have  been  confined  to 
the  effect  of  the  latter  statute  only ;  for  though  the  Fice- 
CkanceUor  mentions  the  statute  of  3  &  4  Wi/L  4,  c.  98, 
yet  he  says,  *'  The  whole  contention  has  been  that  the  effect 
of  the  statute  of  the  2  &  3  Fid.,  c.  37,  is  such  as  to  entitle 
the  Plaintiff  to  the  relief  he  prays."     And  then  a  few  lines 
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J 855.         lower  down:  "Then  came,  in  1839,  the  statute  of  the 

Lanb         2  &  3  VicLf  c.  37,  on  the  construction  of  which  the  present 

HoRLocK      ^^*^*®  turns."     And  on  referring  to  the  report  of  the  case,  the 

«nd  othen.    ailment  at  the  bar  seems  to  have  been  confined  entirely 

to  the  effect  of  that  latter  statute,  and  not  to  have  rested 

on  the  prior  statute  of  the  3  &  4  Will.  4. 

On  the  question,  so  far  as  it  turns  on  the  effect  of  the 
statute  of  Victoriay  we  have  two  conflicting  decisions ;  for 
in  1846,  before  any  sale  of  the  lands  had  been  made, 
Harlock  applied  to  the  Court  of  Queen's  Bench  to  set 
aside  the  judgment  entered  up  on  the  warrant  of  attorney, 
on  the  ground  that  it  was  void  for  usury  {p).  It  was  con- 
tended^ that  by  the  operation  of  1  &  2  Vict.^  c  110,  s.  13, 
a  judgment  is  made  expressly  a  charge  on  tlie  lands  of  the 
debtor,  and  therefore  that  a  loan  of  money  on  the  security 
of  a  warrant  of  attorney,  upon  which  judgment  may  be 
immediately  entered  up,  is  in  substance  a  loan  on  security 
of  lands,  or  of  an  interest  therein,  and  so  is  not  protected 
by  the  statute  of  Victoria.  Mr.  Justice  Wightman^  how- 
ever, held  that  this  was  not  so ;  that  a  loan  oji  a  discount 
of  bills,  payment  of  which  is  secured  by  a  warrant  of 
attorney,  authorising  the  immediate  entering  up  of  judg- 
ment, is  not  a  loan  upon  the  security  of  lands  within  the 
meaning  of  the  proviso  in  the  statute  of  Victoria.  And  in 
support  of  that  view  of  the  case  his  Lordship  relied  on  a 
previous  case  of  Witkey  v.  Giiliard  (y),  in  the  Court  of 
Queen*s  Bench,  in  1842,  cited  in  a  note  to  the  case  otLane 
V.  Harlock.  There  a  similar  application  was  made  to  the 
Court  of  Queen's  Bench  to  set  aside  a  judgment  entered 
upon  a  warrant  of  attorney,  given  on  an  advance  of  500/.,  for 
which  the  lender  also  took  a  bill  at  two  months  for  600  /.  The 
Court  refused  the  application ;  Mr.  Justice  Patteson,  who 
delivered  the  judgment  of  the  Court,  saying :  "  The  security 
does  not  say  that  the  money  was  borrowed  on  the  security 
0?)  4  Dowl.  &  L.  422.  (q)  23  Legal  Obaervcr,  237. 
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of  any  lands.    To  bring  the  caae  within  the  Acts  referred         I^^- 
tOy  the  loan  itself  ought  to  be  made  on  the  security  of  the        Laiib 
lands.    It  is  not  sufficient  for  that  purpose  that  by  the      HobLock 
operation  of  law  the  Defendant's  lands  may  ultimately    andothew. 
be  charged  with  the  debt.    The  intention  of  the  L^isla- 
ture  was  confined  to  the  case  of  a  security  originally  given, 
charging  the  lands.    The  Act  was  not  meant  to  apply  to 
cases  where  the  lands  only  indirectly  come  to  be  affected 
in  this  way."     Mr.  Justice    Wightman,  acting  on  that 
aathority,  the  correctness  of  which  he  did  not  appear  to 
doubt,  decided  against  the  appUcation  of  Harlock  to  set 
aside  the  judgment. 

When  this  same  case  oiLane  ▼.  Horlock  came  before 
Vice-Chancellor  Kindersleyy  not,  of  course,  as  it  had  come 
before  the  Queen's  Bench  to  set  aside  the  judgment,  but 
00  the  present  bill,  seeking  to  make  the  judgment  available 
against  the  proceeds  of  the  real  estate,  his  Honour  ques- 
tioned the  correctness  of  the  decision,  or  at  all  events  of 
some  of  the  propositions  stated  by  Mr.  Justice  Wightman. 
His  Honour  considered  that,  inasmuch  as  by  the  express 
terms  of  the  1  &  2  Vict.  c.  110,  s.  13,  it  is  enacted  that  a 
judgment  creditor  is  to  have  the  same  remedies  as  if  his 
debtor  had  agreed  in  writing  to  charge  his  lands,  it  was 
difficult  to  say  that  in  a  case  where  real  estate  was  intended 
to  be  charged,  the  proviso  in  the  statute  could  be  avoided 
by  obtaining  the  charge,  not  directly  by  a  writing  signed 
by  the  debtor,  but  by  a  judgment  to  which  the  statute  gives 
the  effect  of  such  a  writing. 

It  is  impossible  not  to  *feel  the  force  of  this  reasoning. 
Perhaps  the  difficulty  may  be  solved  by  considering  that 
the  question,  whether  a  judgment  is  a  security  on  lands 
withb  the  true  intent  and  meaning  of  the  proviso  in  the 
statute  of  the  2  &  3  Vict.  c.  37,  cannot  be  answered  in  the 
abstract.    If  the  debtor  has  no  lands  nor  any  expectation 
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1855.        of  having  lands,  and  the  judgment  is  houd  Jide  given  only 
Lanb        to  enable  the  creditor  in  case  of  default  in  payment  to 
HoRLocK      ^^^  goods  or  the  body  of  his  debtor  in  execution,  and  to 
and  others,    save  the  delay  and  expense  of  an  action  ;  this  can  hardly 
be  described  as  obtaining  a  security  on  land.     On  the  other 
hand,  if,  as  in  the  present  case,  the  debtor  has  lands,  and 
the  loan  is  made  in  circumstances  which  lead  the  Court  to 
the  conclusion,  as  matter  of  fact,  that,  but  for  the  land,  the 
money  would,  in  all  probability,  not  have  been  advanced, 
I  am  rather  inclined  to  concur  with  the  Vice-Chancellor 
in  thinking  that  a  judgment  so  given  is  a  security  on  land 
within  the  true  intent  and  meaning  of  the  proviso.    His 
Honour,  however,  thought  he  was  not  bound  to  decide  this 
point,  for  that  liis  judgment  refusing  the  Plaintiff  any  relief 
against  the  proceeds  of  the  real  estate  might  stand  with 
the  previous  decision  of  Mr.  Justice  Wightman,  when  he 
refused  to  set  aside  the  judgment.     The  statute  might,  he 
thought,  be  read  as  not  avoiding  the  debt,  except  so  far  as 
it  amounted  to  a  charge  on  the  land ;  leaving  the  rights  of 
the  creditor  untouched  in  other  respects.     And  for  this  his 
Honour  relied  mainly  on  a  recent  decision  of  the  Lords 
Justices,  made  on  an  appeal  from  the  Commissioners  of 
Bankruptcy,  Ex  par  If  Warrington^  in  the  matter  oiLeaheif). 
There  it  was  held  in  a  very  elaborate  judgment  of  Sir 
Oeorge  Turner  that  the  holder  of  promissory  notes  on 
which  interest  was  payable  at  more  than  five  per  cent 
might  prove  them  under  the  bankruptcy,  though  payment 
was  secured  by  a  mortgage  on  the  bankrupt*s  lands  stipu- 
,  lated  for  and  given  when  the  notes  were  made  and  signed. 
This  distinction  may  perhaps  reconcile  the  two  appa- 
rently conflicting  judgments  in  this  case.     But  I  do  not 
think  it  necessary  to  come  to  any  decided  opinion  on  this 
point ;  for  in  the  view  which  I  take  of  the  subject,  the 

(r)  3  De  G.  Mac.  &  G.  159. 
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question  does  not  turn  on  the  statute  of  Victoria,  but  on  the         IQ56» 
prerious  statute  of  the  3  &  4  Will,  4,  c.  98,  s.  7.     That         Lanb 

mm 

Statute  enacts  that  no  bill  or  note  payable  at  or  within  three      Hoblock 

months  after  the  date  thereof  shall  be  void  by  reason  of    ^^^  others, 

any  interest  reserved  thereon,  any  law  or  statute  relating 

to  usury  notwithstanding.     There  is  not,  in  respect  of  bills 

or  notes  coming  within  the  purview  of  this  statute,  any 

exception  whatever  as  to  real  security.    The  enactment  is 

general,  and  extends  to  the  case  of  all  bills  and  notes  not 

haying  more  than  three  months  to  run.     Now,  in  this 

case,  the  bills  in  question  are  all  bills  at  three  months, 

and  so  are  within  the  very  terms  of  the  statute  3  &  4 

WUi.  4. 

It  was  at  one  time  thought  that  this  statute  was  repealed 
by  the  subsequent  statute  of  2  &  3  Vict.  c.  37,  but  the 
contrary  has  been  expressly  decided  in  the  case  of  Clack 
V.  Saintbury  (s),  and  afterwards  in  the  case  of  Nixon  v. 
PhilUps  (t). 

It  has  further  been  decided  that,  as  by  the  express 
enactment  of  the  statute  of  WilL  4,  bills  are  made  good 
notwithstanding  the  reservation  of  interest  beyond  five  per 
cent,  so  all  securities  for  the  due  payment  of  the  bills  are 
also  made  good.  This  was  decided  in  Doe  v.  King  (u), 
and  the  principle  was  again  recognised  very  recently  in 
Semple  v.  Comewall  (v), 

I  have  the  less  hesitation  in  asking  your  Lordships  to 
adopt  this  view  of  the  case,  because,  though  the  result  will 
be,  that  the  judgment  below  must  be  reversed,  yet,  in  truth, 
we  shall  not  be  expressing  any  opinion  at  variance  with 
that  of  the  Vice-Chancellor  on  the  point  which  alone  was 
argued  before  him.     Had  the  question  turned  upon  the 

(i)  11  Com.  Ben.  695.  («)  11  Mee.  &  Wels.  333. 

(0  7  Exch.  188.  (r)  10  Exch.  617. 

VOL.  V.  R  R 


698  CASES  IN  THE  HOUSE  OF  LORDS. 

1855.         point  on  which  he  decided  the  case,  I  should,  as  at  present 

Lans         advised,  have  concurred  with  him  ;  but  the  question  turns, 

HoRLocK      ^^  ''^y  opiwioiiy  J^ot  on  the  statute  of  Victoria,  but  on  the 

and  others,     previous  statute  of  Will,  4,  the  effect  of  which  .was  not 

brought  under  his  obseiTation. 

I  should  observe  that  in  the  argument  here  it  was  con* 
tended  that  the  statute  of  WilL  4  does  not  protect  these 
bills,  because  they  were  merely  a  collateral  security,  the 
loan  really  having  been  made  on  the  security  of  the  judg- 
ment. And  in  support  of  this  argument  reliance  was  had 
on  the  case  of  Berritigton  v.  Collis  (to).  But  that  case 
was  decided  expressly  on  the  particular  facts  found.  The 
Judges,  by  agreement  of  the  parties,  were  put  in  the  place 
of  a  jury,  and  they  found  that  the  loan  then  in  question 
was  made  on  the  security  of  a  leasehold  dwelling-honse, 
and  that  the  promissory-note  was  added  for  the  purpose 
of  legalising  the  interest  beyond  the  rate  of  five  per  cent, 
in  other  words  that  the  transaction  quoad  the  note  was 
merely  colourable.  Now,  in  this  case,  exercising  the  same 
function  of  a  juryman,  I  arrive  at  a  different  conclusion 
of  fact.  I  am  satisfied  that  these  bills  were  not  given  as 
a  mere  colour  to  make  the  loan  legal.  The  first  loan 
had  been  made  on  the  security  of  bills,  and  nothing  else. 
The  second  loan,  consisting  of  the  renewed  bills  and  the 
further  advance,  was  made  in  the  same  way  on  the  security 
of  new  bills,  though  certainly  the  money  would  not  have 
been  advanced  if  there  had  not  been  the  further  security 
of  the  warrant  of  attorney  by  means  of  which  the. Plaintiff 
saw  he  could  get  what  was,  in  effect,  a  security  on  the  real 
estates,  subject  to  the  prior  chaises,  and  the  further  re- 
newals given  in  Janvary  1844,  when  the  bills  of  Octot^er 
became  due,  stand  on  precisely  the  same  footing  as  those 
for  which  they  were  a  substitute. 

(w)  6  Bing.  N.  C.  332. 
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I  am  therefore  satisfied  that  these  bills  were  not  by  any        1B55, 
means  given  merely  colourably.    They  were  given  bond  fide,         Lamb 
and  80  they  are  bills  protected  by  the  3  &  4  WUL4,  c.  98,  s.  7 ;      Horlock 
and  therefore  the  judgment,  even  treating  it  as  an  equitable    and  others* 
chaige  on  the  debtor's  land,  is  still  a  valid  .and  available 
security. 

It  remains  only  that  I  should  notice  an  argument  pressed 
on  your  Lordships  by  Mr.  Cairns  in  his  very  able  address. 
He  contoided  that  these  bills  are  not  protected  at  all  by 
the  warrant  of  attorney,  for  by  the  terms  of  the  defeasance 
the  judgment  to  be  entered  up  was  to  stand  as  a  security 
only  for  bills  accepted  by  Horlock  and  discounted  by  Lane. 
The  bills  now  in  question  were  certainly  accepted  by  Horlock, 
but  Mr.  Cairns  contended  that  they  were  not  discounted 
by  Lane.  I  cannot,  however,  accede  to  this  reasoning. 
The  bills  accepted  in  October  were  in  the  strictest  sense 
discounted  by  Lane,  and  it  is  impossible  to  say  that  the 
renewed  bills  were  not  discounted  in  like  manner;  they 
were  accepted  for  the  amount  of  the  former  bills,  with  fresh 
interest,  and  Horlock  obtained  value  for  them  by  means 
of  the  former  bills,  for  which  they  were  substituted.  The 
difference  between  the  amount  of  the  new  and  the  old  bills 
being  the  profit  in  the  nature  of  interest  made  by  Lctne, 
this  was  substantially  a  discounting  by  Lane  of  the  new 
bills. 

On  the  grounds,  therefore,  which  I  have  indicated,  I  am 
of  opinion  that  Lane  was  entitled  to  the  relief  he  sought  by 
his  bill ;  and  I  propose,  therefore,  to  ask  your  Lordships  to 
declare  that  he  is  entitled  to  the  extent  of  2,000  /.,  the 
amount  secured  by  the  judgment,  to  a  lien  on  the  proceeds 
of  the  real  estates  of  Horlock,  which  came  to  the  hands  of 
Quincey,  after  satisfying  all  charges  prior  to  the  judgment. 
And  with  that  declaration  the  case  must  be  remitted  to 
the  Court  of  Chancery. 

R  R  2 
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J^-  Lord  Brougham : 

I^w*  My  Lords,  I  also  consider  it  to  be  a  very  satisfactory 

HoRLocK  matter  that  we^  in  disposing  of  this  case,  as  we  ought  to  da 
«nd  othen.  undoubtedly,  by  the  reversal  propounded  by  my  noble  and 
learned  Friend,  are  not  taking  upon  us  the  somewhat 
thankless  office,  always  to  be  avoided  where  possible,  ot 
deciding  between  two  opposite  riews,  two  conflicting  judg- 
ments, which  appear  to  have  been  come  to  on  the  opposite 
sides  of  Westminster  Hall;  by  the  Vtre'Chaneellar  on  the 
one  hand,  and  the  learned  Judge  of  the  Queen's  Bench  od 
the  other.  It  is  not  necessary,  however,  to  give  an 
opinion  as  to  which  was  right  in  that  matter;  because  our 
judgment  here  proceeds  tipon  a  view  of  the  case  which 
leaves  that  matter  entirely  on  one  side.  Nevertheless  I 
shall,  before  concluding  the  very  few  observations  which 
I  shall  submit  to  your  Lordships,  advert  to  that  difierence 
between  those  learned  Judges,  which  I  should  be  very  loth 
to  do,  if  it  were  not  that  this  is  happily  the  last  case  which 
can  ever  come  before  us  upon  that  ancient  and  standing 
grievance  to  the  Courts  of  Westminster  Hall,  both  of  lair 
and  of  equity,  the  usury  laws  ;  those  usury  laws  having  most 
happily  now  ceased  to  exist  [See  17  &  18  Vict.  c.  90.] 
But  for  that  settlement  of  all  disputes  of  this  description, 
I  should  certainly  have  felt  disposed  to  give  an  opinion 
which  would  seem  to  militate  against  one  of  the  judgments 
in  the  case  under  your  Lordships'  consideration. 

It  seems  to  me  quite  clear  that  this  case  turns  upon  the 
Bank  Continuation  Act  of  the  year  1833,  the  3&4  WilLi, 
c.  98,  8.  7  ;  the  Act  itself  was  to  continue  the  bank,  bat 
there  were  sections  introduced  to  protect  certain  bills  of 
exchange  and  promissory  notes,  and  then  section  7  of  that 
Act  was  renewed  and  applied  to  other  bills  by  the  2  &  3  of 
the  present  Queen,  c.  37,  which  had  nothing  to  do  with 
the  bank,  but  was  confined  to  the  provision  which  bad 
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been  introduced  by  the  seventh  section  of  the  Act  of  1833 ;        I^« 
and  I  well  remember  that  this  proviso  was  added  with        ^^^^ 
respect  to  real  securities  for  the  purpose  of  quieting  alarms      Hoblock 
that  were  felt  in  certain  quarters  with  respect  to  the  ten-    ^'^  others, 
dency  of  the  partial  repeal  of  the  usury  laws.    The  tendency 
of  that  partial  repeal,  it  was  alleged,  would  be  to  increase 
the  rate  of  interest  upon  mortgage ;  and  it  was  mortgage 
more  than  anything  else  that  was  in  contemplation  of  the 
Legislature  when  the  proviso  was  introduced  into  the  Act 
of  the  2  &  3  Victoria. 

With  respect  to  the  Act  upon  which  this  question  turns, 
viz.,  not  the  latter  Act,  but  the  former  Act,  the  seventh 
section  of  the  Bank  Continuation  Act  of  1833,  that  Act 
appears  to  have  been  considered  in  the  Court  below  as 
having  been  superseded,  if  not  actually  repealed,  by  the 
latter  Act,  the  2  &  3  Fict. ;  but  it  is  quite  clear  that  it  was 
not ;  merely  looking  at  the  two  Acts  is  sufficient  to  show 
that  it  was  not.  And  if  there  had  been  any  doubt  upon  an 
inspection  of  the  Acts,  and  upon  a  comparison  of  their 
provisions,  that  doubt  is  set  at  rest  by  Clack  v.  Sainsbury  (x), 
and  by  tiixan  y.  PhiUips  (y).  That  Act  had  been,  not- 
withstanding the  subsequent  Act  of  the  2  &  3  of  the  Queen, 
confined  to  the  question  of  usury  alone ;  and  that  provision, 
the  seventh  section  of  the  Bank  Act  of  1833,  remains  in 
foil  force  to  the  present  hour,  when  all  protection  has  be- 
come unnecessary,  by  reason  of  the  repeal  of  the  usury  laws. 

It  is  also  to  be  observed,  as  my  noble  and  learned  Friend 
has  Temarked,  that  the  protection  was  not  confined  to 
bills  and  notes  themselves,  but  extended  to  all  securities 
for  payment  of  debts  secured  by  bills  and  notes.  That 
was  decided  in  the  case  of  Doe  v*  King  (z),  and  also  in 
Sempk  V.  Cornewall  (a). 

(jr)  11  Com.  Ben.  695.  («)  11  Mee.  &  Web.  333. 

Cr)  7  E2n:h.  188.  (a)  10  Exch.  617. 

Ji  R  3 
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1854.  Something  has  heen  said  of  Berringtcn  r.  ColUs{b). 

Lank  Now  the  truth  is^  that  in  that  case  the  Court  put  itself  in 
HoMLocK  ^^  position  of  a  jury,  to  deal  with  and  decide  upon  the 
and  othen.  facts ;  and  it  came  to  the  conclusion  upon  the  facts  of  the 
case,  that  the  transaction  was  colourable.  And  we  like- 
wise,  putting  ourselves  in  the  position  of  a  jury  to  con- 
sider the  facts  of  this  case,  come  to  an  opposite  condusian 
upon  the  grounds  stated  by  my  noble  and  learned  Friend, 
and  which  appear  to  me  to  be  perfectly  satisfactory  to 
show  that  this  was  not  colourable,  but  real  and  bond  fide. 
My  Lords,  it  has  been  said  by  Lord  Tenierden,  that  in  aD 
questions  which  arise  of  this  kind,  we  are  to  look  at  the 
substance,  amd  not  at  the  mere  outward  form.  They  did 
right,  therefore,  in  Berrington  v.  CalUt  in  looking  at  the 
substance,  and  finding  that  the  substance  was  colourable, 
that  the  transacticm  was  in  fact  colourable  (contrary  to 
what  we  clearly  think  in  this  case),  they  disposed  of  that 
case  differently  from  the  manner  in  which  we  now  aak  your 
Lordships  to  dispose  of  this. 

My  noble  and  learned  Friend  has  adverted  to  the  lan- 
guage of  Mr.  Justice  Patteson  in  his  decision  in  Wiihe^  v. 
Gilliard  (c),  and  to  the  judgment  of  Mr.  Justice  ffight* 
man  in  an  application  arising  out  of  the  present  case,  viz. 
an  application  to  set  aside  the  judgment  in  the  case  oiLant 
V.  Horlockj  in  which  he  came  to  the  opinion,  and  acted 
upon  it,  that  this  was  not  within  the  proviso  which  still 
made  it  usury  to  take  above  certain  interest  in  all  cases  of 
any  money  for  loan,  or  forbearance  of  any  money  upon 
security  of  lands,  tenements,  or  hereditaments,  or  any  real 
estate.  I  have  already  stated  to  yonr  Lordships,  that 
happily  it  is  not  at  all  necessary  for  your  Lordships  io 
pronounce  any  opinion  one  way  or  the  other  upon  the  law 
as  laid  down  by  those  two  learned  Judges  respecting 

{h)  5  Bing.  N.  C.  882.  (c)  23  Legal  Obaerver,  287. 


CASES  IN  THE  HOUSE  OF  LORDS.  603 

usury.  My  Lords,  I  certainly  do,  however,  feel  strongly  1855. 
inclined  to  believe  that  a  warrant  to  confess  judgment  does  Lanb 
not  come  within  the  description  of  the  provision.  A  judg-  Hobiock 
menty  no  doubt,  comes  within  that  description ;  that  is  past  and  othen. 
all  doubt ;  but  a  mere  warrant  to  confess  judgment,  I 
cannot  bring  myself  to  believe  comes  within  that  descrip- 
tion. What  is  a  warrant  of  attorney  to  confess  judgment  ? 
It  is  an  authority  given  to  the  attorney  of  the  creditor  to 
receive,  as  the  attorney  of  the  debtor,  a  declaration  by  the 
creditor,  the  other  party,  the  cognizee.  And  an  action  is, 
fictitiously,  supposied  to  be  gone  through;  an  action  brought 
and  no  defence  made;  there  is  then  judgment  by  de&ult. 
The  purpose  of  the  warrant  is,  that  the  Defendant  in  the 
action,  that  is  to  say,  the  party  acting  for  the  Defendant 
by  virtue  of  the  warrant,  shall  file  a  declaration  i^ainst 
himself,  that  he  shall  receive  that  declaration,  and  that  he 
shall  enter  up  judgment  as  by  default  in  that  fictitious  suit; 
which  judgment  will  then,  no  doubt,-  be  a  real  security, 
because  upon  that  judgment  he  may,  to  the  amount  of 
half  at  least  of  the  land  of  the  party  the  cognisor,  the 
debtor,  enforce  his  debt.  Past  all  doubt,  without  the  Act 
1  &  2  Vict*  c.  110,  respecting  judgments,  both  in  law  and 
in  equity,  which  judgments  had  not,  or  at  least  were  sup- 
posed not  to  have  that  efiect,  prior  to  that  statute,  which 
was  more  declaratory  upon  that  point  than  anything  else ; 
past  all  doubt,  the  judgment  so  entered  up  would  be  a 
real  security,  and  would  come  within  the  proviso  in  the 
later  Act.  But  not  so  the  warrant.  It  does  not  at  all 
follow,  because  a  judgment,  the  fruit  of  the  warrant,  the 
judgment  to  which  the  fictitious  action  upon  the  warrant 
bad  led,  would  be  a  real  security  both  in  equity  and  law, 
that  therefore  the  warrant  itself  was  a  real  security.  Sup- 
pose a  warrant  given  on  Saturday  night,  upon  which  no 
judgment  could  be  entered  up  for  36  hours,  and  that  on 
Monday  morning  for  the  first  time  judgment  should  be 
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}^-  entered  up— a  cognovit  might  be  given  in  the  interval— a 
LiifB  cognovit  would  be  good  on  a  Sunday ;  and  if  that  judg- 
HoRLocK  ment  had  not  been  entered  up,  the  cognovit  given  to  an- 
and  othen.  other  party,  would  entirely  defeat  the  effect  of  that  warrant. 
It  would  be  in  vain  to  bring  a  fictitious  action  on  Monday, 
if  a  judgment  in  another  fictitious  action  could  upon  the 
cognovit  be  given  to  elude  the  effect  of  the  former,  and  to 
take  away  all  the  effect  of  the  benefit  imder  the  warrant  so 
given  on  the  Saturday.  I  cannot  help  thinking,  when  1 
look  at  the  reported  cases  to  which  my  noble  and  learned 
Friend  has  referred,  as  cited  on  the  hearing  of  the  case 
in  Bail  Court,  that  Mr.  Justice  Wightman  had  in  bis 
eye  this  view  of  the  nature  of  a  warrant  of  attorney,  and 
of  the  acting  imder  that  warrant ;  and  that  that  very  mnch 
contributed  to  give  him  an  impression  i^inst  those  who 
thought  the  case  came  within  the  proviso  as  to  security 
upon  lands. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever  in 
agreeing  with  my  noble  and  learned  Friend,  that  this  is  a 
case  in  which  we  should  reverse  the  decision  of  the  Conit 
below ;  and  though  I  feel  it  to  be  my  duty  to  state  the 
view  I  take,  agreeing  with  Mr.  Justice  Wightman^  without 
going  more  fiiUy  into  the  matter,  I  think  it  is  unnecessary 
that  we  should  dispose  of  that  point  either  way,  but  that 
we  ought  to  reverse  the  judgment,  and  remit  it  with  the 
instructions  stated  by  my  noble  and  learned  Friend. 

Mr.  Wigram. — ^Your  Lordships  do  not  then  think  it 
necessary  to  reform  the  decree  of  the  Court  below,  but 
remit  it  merely  with  that  declaration. 

The  Lurd  Chancellor. — ^We  never  reform  a  decree  of  the 
Court  below. 

Decree  reversed,  with  a  declaration,  and  cause  remitted. 

Lords*  Journals,  10  March  1856. 
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Cooper  Prbston         -        -        -        -    Appellant » 

Thb  Company  of  Pbopribtors  of  the! 
LiYEBPOOL,  Manchester,  and  HEW-fR^spondenU. 

CASTIiB-UPON-TYNE  JUNCTION  RaiLWAyJ 

Whisb  the  projectors  of  a  railway  company,  in  order  to  induce  a 
landowner  to  withdraw  his  opposition  to  their  Bill,  enter  into  a 
oontnct  with  him,  in  which  the  stipulation  is  that  the  contract  is 
to  be  performed  hy  the  company  after  the  company  shall  have 
oMained  an  Act  of  Incorporation  from  Parliament,  such  contract 
to  be  valid  ought  to  be  one  which  might  be  lawfully  made  by  the 
company  after  incorporation. 

It  is  fdlra  viret  of  a  corporation  established  for  the  purpose  of  making 
a  nilway,  to  enter  into  a  covenant  to  pay  a  large  sum  of  money  to 
a  man  for  not  opposing  the  passing  of  the  company's  Bill  in  Par- 
liament. 

C.  P,  was  a  landowner,  a  railway  company  was  projected,  and  for 
the  intended  railway  some  of  his  land  would  be  required.  He 
threatened  to  oppose  the  Bill.  The  projectors  entered  into  an 
agreement  with  him,  that  **  in  case  the  company  shall  obtain  an 
act  of  incorporation,  the  company  shall  pay  to  C  P.  1,000/. 
for  all  lands  required  by  the  company  for  the  due  making  of  the 
railway,  and  4,000  /.  for  residential  injury  to  the  estate  and  hall 
of  C.  P.'*  that  a  tunnel  should  be  constructed  in  a  particular 
manner  through  a  part  of  hb  property,  and  that  a  passenger 
station  should  be  made,  &c. ;  C.  P.  withdrew  his  opposition, 
and  the  Bill  passed :  the  railway  was  not  made  nor  were  the  lands 
required. 

Held,  that  this  was  not  a  contract  which  on  the  mere  passing  of  the 
Bill  entitled  C  P.  to  claim  from  the  company  payment  of  the 
money. 

The  cases  of  Edteardt  v.  The  Grand  Junction  RaUwojf  Chmpany^ 
1  Myl.  &  Cr.  660  ;  and  Lord  Pare  v.  Jlie  EoiUm  GnmtM  Roil- 
iMy  Compof^f  1  Rulw.  Cas.  462,  impngned. 


1856. 

28,  29  Feb. 
3,  4  March. 


RaUwaqf 

Company, 

Projeetor^ 

Agreement. 


This  was  an  appeal  against  a  decree  of  the  Master  of  the 
Rolls,  dismissing  a  bill  which  had  been  filed  by  the  Appel- 
luit,  to  compel  specific  performance  of  an  agreement.  In 
the  year  1845,  two  persons  named  Harper  and   Yates, 


VOL.   V. 
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1856.        together  with  several  others^  projected  a  railway,  to  be 
Preston      called  *'  The  Lancashire  and  North  Yorkshire  Railway'* 
Propuetors  ^^^^  *w^  gentlemen  were  appointed  to  be  what  was  called 
of  the      '  **  the  Parliamentary  Committee/'    The  Appellant  was  the 
MANaoKTBR,  owner  of  Flasby  HaU^  in  the  West  Riding  of  the  county  of 
^^  York ;  and  the  plans  of  the  projected  railway  showed  that 

it  was  intended  to  pass  through  part  of  his  property  there. 
The  Appellant  gave  notice  of  his  intention  to  oppose  the 
Bill  for  the  projected  railway,  and  did  not  allow  the  sur- 
veyors to  enter  his  grounds  until  he  had  received  an  under- 
taking in  writing  that  his  permitting  them  to  do  so  should 
not  prejudice  his  opposition  before  Parliament  The  lands 
were  afterwards  surveyed  and  staked.  On  the  6th  of 
February  1846  Messrs.  Harper  and  Yates  entered  into  an 
agreement  with  the  Appellant,  of  which  the  foUowing  are 
the  material  parts : 

"  Memorandum  of  Agreement  this  day  made  between 
the  executive  directors  of  the  Lancashire  and  North 
Yorkshire  Railway  Company  of  the  one  part,  and  Cooper 
Preston^  of  Flasby  HeUl,  in  the  county  of  York,  esquire, 
of  the  other  part  It  is  agreed,  that  on  the  following 
conditions,  the  said  Cooper  Preston  will  and  does  assent 
to  the  railway  being  made  through  his  property  at  Flasby, 
as  laid  down  on  the  deposited  plans  of  the  said  company. 

''  1  St.  That  in  case  the  said  company  shall,  in  this  or 
any  subsequent  Session,  obtain  an  Act  of  Incorporation, 
the  said  company  shall  pay  to  the  said  Cooper  Preston, 
his  heirs  or  assigns,  the  sum  of  1,000  Z.  for  all  lands  required 
by  the  company  for  the  due  making  the  railway;  and  a 
further  sum  of  4,000  /.  for  residential  injury  to  the  estate 
and  hall  of  the  said  Cooper  Preston. 

"  2d,  That  the  tunnel  and  railway  shall  be  so  constructed 
through  Mr.  Preston's  property,  near  the  Low  Wooi  as 
not  to  damage  the  said  wood;"  in  case  such  damage 
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should  be  done,  the  amount  to  be  ascertained  by  certain         1866. 
persons  specially  named.  Preston 

"3d.  That  the  tunnel  intended  to  be  made  through  the   p«opJJ-TOB8 
estate  of  the  said  Cooper  Preston  shall  be  extended  to  tlie        of  the 
plantations   next  to  the  Black  Lane^  on  the  west  side  Manchbstei^ 
thereof;  that  the  land  through  which  the  tunnel  shall  be  Re- 

made is  to  be  reconveyed  to  the  said  Cooper  Preston,  his 
heirs  or  assigns,  and  to  be  resoiled  over  at  the  expense  of 
the  company. 

''4th.  That  the  company  shall  cause  a  passenger  station 
to  be  made  at  the  village  of  Flashy,  with  all  requisite  and 
proper  approaches  thereto;  that  the  land  required  for  such 
station  and  appurtenances  shall  be  furnished  by  the  said 
Cooper  Preston,  his  heirs  or  assigns,  at  his  own  cost ;  the 
extent  of  the  land  to  be  considered  according  to  the  wants 
of  an  adequate  station,  and  not  more  in  any  case  than  half 
an  acre ;  that  it  is  understood  that  this  agreement  shall  not 
require  Mr.  Preston  to  furnish  more  land  than  is  requisite 
for  the  proper  making  of  the  railway,  with  slopes,  slidings, 
and  station;  that  the  company  shall  pay  the  expense  of 
Mr.  Preston's  soUcitor  in  this  business,  and  25  /.  for  his 
own  personal  expenses." 

Upon  this  agreement  being  signed,  the  Appellant  wrote 
to  the  solicitor  for  the  company :  **  I  hereby  withdraw  my 
dissent  to  your  passing  through  my  land,  and  authorise 
you  to  enter  an  assent  in  place  thereof." 

Two  other  projects  for  railways,  not  following  quite  the 
same  line,  were  on  foot  at  the  same  time,  and,  ultimately, 
the  Lancashire  and  North  Yorkshire  Railway  Company 
became  incorporated  with  one  of  the  intended  companies, 
and  the  incorporated  company  took  the  name  of  ''  The 
Liverpool,  Manchester,  and  NetDcastle-upon-Tyne  Junction 
Company^'  and  obtained  an  Act,  9  &  10  Vict.,  c.  xc.  In 
Dtcmber  1846,  the  secretary  gave  the  Appellant  notice  of 

s  8  2 
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.  1856.        an  intention  to  **  enter  upon  your  lands  or  the  lands  in  your 

Preston      occupation,  in,  &c.,  which  will  be  required  for  the  purpose 

Propwetom   ^^  *®  company,  for  the  purpose  of  surveying,  &c."    The 

of  the        lands  were  accordingly  surveyed.    The  compulsory  powers 

'M.jLvcB^wL   of  *^c  company  to  take  lands  were  at  first  limited  to  expire 

&c.  in  July  1848,  but  were  afterwards  extended  to  June  1851. 

It  being  found  impracticable  to  raise  sufficient  money  for 

constructing  the  railway  within  the  time  limited,  the  project 

was,  in  October  1848,  given  up,  and  in  pursuance  of  a 

resolution  of  the  general  body  of  shareholders  then  held, 

the  unapplied  portion  of  the  subscriptions  was  returned. 

In  November  1848  the  Appellant  wrote  a  letter  to  the 
chairman  of  the  Board  of  Directors,  insisting  on  the  per- 
formance of  his  contract;  and  in  September  1850  he  wrote 
another  letter  to  the  same  effect.  In  January  1851  the 
Appellant  filed  his  bill,  praying  that  the  company  might 
be  directed  to  complete  the  purchase  of  the  land,  and  pay 
him  the  two  sums  of  1,000/.  and  4,000/.,  &c.,  according: 
to  the  agreement.  The  bill  was  at  first  demurred  to  for 
want  of  equity  (a).  The  cause  was  heard  upon  this  demoirer 
before  Vice-Chancellor  Lord  Cranworth^  who  offered  the 
Respondents  a  case  at  law,  to  try  the  Appellant's  legal 
rights  on  the  agreement ;  but  ultimately  that  offer  was  not 
acted  on,  and  the  cause  came  on  before  Vice-Chancellor 
Kinderslej/f  who  overruled  the  demurrer  (b).  The  bill  was 
amended  by  inserting  the  rest  of  the  agreement,  and  an 
answer  was  then  put  in,  evidence  was  taken,  and  the  cause 
being  heard  by  the  Master  of  tfie  Rolhj  on  the  21st  Aitril 
1853,  His  Honor  was  pleased  to  dismiss  the  bill  without 
costs  (c).    This  appeal  was  then  brought 

(a)  The  Bill  as  originally  filed  pay  the  expense  of  Mr.  PrttS<m's 

set  forth  the  introductory  part  of  solicitor  in  this  busiDeiB,  and  2^  i. 

the  afrreement ;  the  first  article,  for  his  own  personal  expenses." 

and  the  kst  words  of  the  fourth  (b)  1  Sim.  N.  S.  586. 

article, ''  that  the  Company  shall  (c)  17  Beav.  114. 
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Mr.  Follett  and  Mr.  Southgate  for  the  Appellant : 


1856. 
Prrbton 


This  was  a  perfect  contract,  mutually  binding  on  the  «• 

parties.    The  first  sentence  of  the  contract  binds  one  party        ^f  ^he 
to  pay  the  money  and  the  other  to  give  up  the  land,  on  the     Livbbpool, 

JuiLIv  Cn  BoX  BBb 

Act  of  Incorporation  passing.    It  did  pass ;  and  the  stipu-  &c. 

htioDs  at  once  became  obligatory.  The  Appellant  would  Kailwat. 
not  have  been  at  liberty  to  refuse  compliance  with  it,  neither 
can  the  Respondents.  Capper  v.  Lindsey  (d)  is  directly  in 
point  There  an  agreement  was  made  with  one  company, 
an  amalgamation  took  place  between  that  company  and 
another ;  and  it  was  held  that  the  amalgamated  company 
was  bound  by  the  agreement.  Vice-Chancellor  Lord 
Cramoorth  considered  the  agreement  in  this  case  to  be  a 
binding  agreement,  though  he  gave  the  parties  an  oppor- 
tunity of  trying  its  validity  at  law,  and  nothii^  since  intro- 
duced in  the  amended  bill  or  answer,  has  varied  the  case. 
The  only  remedy  of  tlie  Appellant  is  in  equity.  The  accept- 
ance of  the  Act  of  Parliament  was  the  ground  on  which 
Lord  Cranwarth  pronounced  in  favour  of  the  Appellant ; 
but  the  JUaster  of  the  Rolls  thought  there  must  be  a  defi- 
nite act  of  adoption  of  the  contract  by  the  company.  The 
latter  opinion  cannot  be  sustained.  On  the  passing  of  the 
Act  the  right  to  recover  arises.  Bland  v.  Crowley  (e).  If 
the  railway  had  been  made,  and  it  could  have  been  shown 
that  no  residential  injury  was  inflicted,  still  the  agreement 
must  have  been  performed :  Stanley's  case  (/),  which 
shows  that  it  was  absolute,  and  not  conditional. 

[The  Lord  Chanctllor. — The  real  question  is  whether 
there  has  been,  by  these  Respondents,  any  adoption  of  the 
contract  made  by  Harper  and  Yates.  The  mere  coming 
into  existence  as  a  company  will  not  make  them  hable.] 

(d)  3  H.  L.  C.  293.  (/)  ^  Myl.&  Cr.  773 ;  1  RaUw. 

(e)  C  Exch.  522.  Cas.  58. 

S  S  3 
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1850.  There  is  no  formal  adoption  necessary  here,  but  if  there 

Preston      was,  the  seeking  to  obtain  the  Act  of  Parliament,  and  the 

n      ^*  obtaininsc  it,  constitute  an  adoption  of  the  contract    lo 

FrOPRIETOBB  -O       -»  Ti  .  m        r>, 

of  the  truth,  as  Lord  Cotteniam  shows,  in  Edwards  v.  The  Grand 
Manchb^eL  •^*'^^'^»  Railway  Company  {g\  the  incorporated  company 
&c.  is  in  the  same  situation  as  the  projectors.  In  Stanley's 
case,  too  (A),  the  company  tried  to  repudiate  the  whole 
contract,  but  was  held  to  be  bound  by  it,  and  so  the 
company  was  held  bound  in  Lord  Petrels  case  (t*),  though 
in  no  one  of  them  was  there  any  act  of  adoption. 

That  these  parties  could  bind  the  future  company  by  the 
contract  into  which  they  entered  is  shown  in  Stanley's 
'case,  and  that  doctrine  is  recognised  in  WebVs  case  {j), 
and  in  Stuart's  case  (A),  (though  specific  performance  was 
refused  there  because  of  the  particular  circumstances  of 
the  case),  and  in  The  Eastern  Counties  Railway  Company^. 
Hawkes  (Z).  Lord  St,  Leonards  seems  to  treat  those 
cases  in  the  same  manner.  If  the  shareholders  here  are 
not  boimd  by  this  contract  all  these  cases  may  be  con* 
sidered  as  swept  away.  Gage  v.  The  Newmarket  Railway 
Company  (m),  does  not  affect  this  case,  for  the  agreement 
there  was  to  pay  before  entering  into  possession  of  the 
lands,  and  Lord  Campbell  in  judgment  (n)  distinguished 
that  case  from  all  others,  except  that  of  Webb,  'the  with- 
drawing of  opposition  to  the  bill  is  a  sufficient  considera- 
tion for  such  an  agreement,  Simpson  v.  Lord  Howden  (o). 

This  contract  was  bon&Jide  entered  into,  and  Lord  Su 
Leonards  in  this  House,  in  The  Eastern  Counties  Railway 
Company  v.  Hawkes  (p),  mentions  with  approval,  Edwards  s 

(g)  1  Myl.  &  Cr.  660.  (/)  Id.  757  ;  ArOe  379. 

(A)  3    Myl.  &  Cr.   773  ;  1  («)  18  Q,  B.  467. 

Railw.  Gas.  68.  (n)  Id.  470. 

(f)  1  Railw.  Gas.  462.  (o)  9  Chu-k  &  F.  61. 

(j)  1  De  G.  Mac.  &  G.  621.  (p)  AnU  374. 
{k)  Id.  721. 
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case  {q)f  as  one  showing  how  &r  a  Court  of  Equity  has  pro-        1856. 
perly  gone,  in  order  to  bind  railway  companies  by  bond  fide      Pbxston 
contracts  entered  into,  even  in  contemplation  of  incorpora-   -j^^^^^^ 
tion.  The  Respondents  here  must  be  taken,  in  point  of  fact,        of  the 
to  have  adopted  this  contract.  In  Goodayy.  The  Colchester  j^^chvstbr. 
Railway  Company  (r)  the  parties  did  nothing  whatever,  ^' 

bat  here  shares  have  been  distributed,  and  money  paid 
apon  them,  so  that  the  powers  of  the  Act  have  been  put 
in  exercise.  Notice  has  been  served  upon  the  Appellant 
that  his  land  would  be  required.  Now,  the  terms  of  the 
contract  are  that  the  company  shall  pay  1,000/.  for  all  the 
land  required  by  the  railway.  The  Respondents  have  done 
that  which  is  within  the  words  of  the  contract  The  con- 
tract was  not  conditional  on  the  land  being  actually  taken,  ^ 
and  evidence,  aliunde^  of  intention,  is  not  admissible,  in 
order  to  show  it  to  be  so,  Croome  v.  Lediard  («). 

The  SoUcitar-General  (Sir  R.  Bethell)  and  Mr. 
Roundell  Palmer  (Mr.  •/.  Hamilton  Humphreys 
was  with  them)  for  the  Respondents : 

Some  decisions  of  the  Courts  below  must  be  considered 
in  this  case,  for  there  is  a  conflict  between  them ;  and  the 
status  and  rights  and  liabilities  of  a  corporation  are  not,  as 
they  certainly  ought  to  be,  the  same  in  courts  of  equity  as 
in  courts  of  law. 

Take  a  case  with  circumstances  of  the  kind  which  exist 
here.  The  Legislature  creates  a  company  for  a  particular 
porpose,  which  is  a  public  purpose,  and  gives  it  powers 
for  that  purpose.  The  Act  creating  the  company  is  a  pub- 
lic Act,  and  the  performance  of  what  it  authorises  is  com- 
mitted to  certain  directors,  who  are  thereby  charged  with 
a  public  duty ;  in  one  sense  they  are  trustees,  Bennett's 

(y)  I  Myl.  &  Cr.  660.  (»)  2  Myl.  &  K.  251. 

(r)  17  Bear.  132. 

s  s  4 
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1856.        case  (/)•     All  of  the  powers  thus  given  may  be  rendered 
Pbbstok      impossible  of  execution  by  extravagant  agreements  made 

Fbopuetobs  ^^^  '^'  ^^^  ^'  ^^'^^  ^^  company  comes  into  existence, 
of  the        It  was  upon  the  principle  that  what  the  Legislature  bad 

KUnchbstkb,  ^us  ordered  should  not  be  incapable  of  execution,  that 
^^^^  the  agreement  made  by  two  companies  in  the  case  of  7le 
East  Anglian  v.  The  Eastern  Counties  Railway  Com- 
pany (tt)  was  declared  void.  That  case,  and  Salomons 
V.  Laifig  (v),  decided  that  a  compahy  must  apply  its  fimds 
exactly  as  directed  by  its  Act,  and  in  no  other  manner. 
The  case  of  Lord  Petre  v.  The  Eastern  Counties  RaUwoy 
Company  (ir)  is  an  instance  of  an  opposite  sort,  and  the 
terms  of  the  agreement  there  ought  to  have  shocked  the  moral 
sense  of  the  Court  Had  such  an  agreement  been  entered 
into  by  the  directors,  after  the  passing  of  an  Act,  and  had 
any  shareholders  come  into  Court  to  complain  against  it, 
it  never  could  have  been  enforced.  How  then  could  it  be 
argued  that  it  might  be  enforced,  when  it  was  made  by 
those  who  projected  the  company,  who  had  at  the  time  no 
authority  to  bind  a  future  company,  and  who  did  not,  even 
when  the  Legislature  incorporated  tliat  company,  receive 
any  authority  to  bind  it.  A  contract  made  under  such 
circumstances  is  one  made  by  speculators,  who  may  have 
no  interest  in  the  company,  and  who  make  it  under  the 
notion  of  an  agency,  before  tlie  company,  of  which  they 
affect  to  be  the  agents,  has  come  into  existence.  Besides 
which,  if  the  company  could  not  make  such  a  contract 
the  agents  of  the  company  could  not,  for  an  agent  cannot 
do  more  than  his  principal  has  authority  to  do.  In  Mac- 
gregor  v.  The  Dover  and  Deal  Railway  Company  (x),  a 
contract  like  this  was  described  in  judgment  (y)  as  ''  a 

(0  6  De  G.  Mac.  &  G.  284.  (fo)  1  Railw.  Gas.  462. 

(«)  11  C.  B.  776.  (r)  18  Q,  B.  618. 

(v)  12  Beav.  339.  (j)  Id.  631. 
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promise  that  an  act  shall  be  done  contrary  to  the  public  '    1856. 

law  of  the  country,  of  which  both  parties  are  bound  to       Pbbston 

take  notice.  The  act  is  therefore  illegal,  and  the  promise  Pnop^J^jsjojig 

that  it  shall  be  done  is  a  void  promise."     Gage  t.  The        of  the 

Aewmarket  Railway  Company  {z)  proceeds  on  the  same  MAifCHEsrn, 

principle,  so  do   Coleman  v.  The  Eastern  Counties   Com-     _  ^c* 

Railway 
/^"y(A)>    Bagshato  v.  The  Eastern  Counties  Company  (b). 

The  Vauxhall  Bridge  Company  v.  Spencer  (c)  does  not  im- 
peach but  sustains  it,  for  there  the  persons  held  hable  were 
really  the  obligees  of  the  bond.  Lord  Cottenham,  therefore, 
in  Edwards  v.  The  Grand  Junction  Railway  Company  (d) 
was  wrong  when  he  supposed  that  in  departing  from  the 
doctrine  of  Sir  J.  Leach^  in  Spencer  y.  The  Vauxhall  Bridge 
Lompany  he  had  the  authority  of  Lord  Bldon;  his  error 
in  this  respect  has  produced  the  greatest  mischief.  In 
truth,  the  two  Judges  had  not  differed  on  the  principle, 
but  only  on  its  application  to  the  facts  of  the  case ;  but 
Lord  Cottenham  treated  the  projectors  themselves  and 
the  company,  as  identical,  and  said  (e),  **  if  they  cannot  be 
identified  still  it  is  clear  that  the  company  have  succeeded 
to,  and  are  now  in  possession  of  all  the  projectors  had 
before;  they  are  entitled  to  all  their  rights,  and  subject  to 
all  their  liabilities."  That  was  wrong  in  principle;  it  was 
an  utter  mistake  to  say  that  individuals,  in  their  individual 
capacity,  were  identical  with  the  corporation  which  was 
afterwards  created.  Suppose  500  people  subscribe  for  a 
certain  object,  and  they  authorise  three  persons  to  solicit  a 
Bill  for  them  in  ParUament,  could  it  be  pretended  that  they 
thereby  authorised  those  three  persons  to  enter  into  any 
contiact  touching  the  future  capital  of  the  company,  which 
those  persons  in  their  wild  desire  to  get  the  Act  might 

U)  18  Qp  B.  457.  (c)  2  liiad.  866,  on  appeal, 

(a)lOBeav.  1.  Jac.  C4. 

(b)  7  Hare    114,  affirmed  2  (d)  I  Myl.  &  Cr.  C60. 

Mac  &  G.  889.  (o)  1  Myl.  &  Cr.  G72. 
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1856.         fancy  to  be  necessary.     It  is  not  necessary  for  any  piurpose 
PiuBToir      that  contracts  made  by  projectors  should  bind  the  company, 

mm 

Pbopbirobs  ^^  would  be  sufficient  that  those  who  made  them  should 
of  the  giye  pledges  for  their  due  perfoimance.  How  can  it  be 
Manchrstsb,  said  with  truth,  if  the  company  and  the  projectors  are  not 
^^^*  identical^  **  that  the  company  succeeds  to  and  is  in  pos- 

session of  all  that  the  projectors  had  before?"  How  could 
they  be  so  if  they  could  not  be  identified  ? 

[Lord  Brauffham.'^The  meaning  of  that  is,  that  if  the 
projectors  had  entered  into  a  contract  beneficial  to  the  con- 
cem,  the  company  would  take  to  it,  and  then  must  take  to 
it  cum  onere.} 

But  the  company  repudiated  the  contract  in  that  very 
case.  In  Stanley  v..  The  Birkenhead  Company  {e)  there 
was  no  point  of  difficulty,  for  the  company  had  in  fact,  as 
the  bill  alleged,  adopted  the  previous  agreement,  and  was 
therefore  bound.  There  viras  no  such  allegation  in  the  case  of 
Edwards  y.  The  Grand  Jtuiction  Railway  Company  (f)^  bat 
the  case  was  put  in  judgment  on  the  ground  that  the  com- 
pany had  succeeded  to  the  inheritance  of  the  contract.  That 
was  the  error  of  that  case,  the  authority  of  which  cannot  be 
supported.  Gage  v.  The  Newmarket  Railway  Company  (g\ 
on  the  other  hand,  went  on  the  clear  and  intelligible  prin- 
ciple, that  unless  the  company  entered  on  the  land  there 
was  no  Uability  to  pay  for  it  But  there  are  circumstances 
in  tliis  case  which  make  the  doctrine  in  JSdwards^s  case, 
even  supposing  that  doctrine  could  be  supported,  totally 
inapplicable.  Here  were  rival  companies  with  differeot 
proposed  lines,  and  after  references  to  engineers  it  was  not 
till  Michaelmas  1846  that  the  line  of  the  intended  railway 
was  ultimately  settled.  The  general  committee  was  divided 
into  sections,  of  which  Yates  and  Harper  constituted  one, 

(c)  3  Myl.  k  K.  773 ;  1  RaUw.         (f)  1  Myl.  &  Cr.  660. 
Cas.  58.  iff)  18  Q,.  B.  457* 
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but  what  they  did  was  necessarily  contingent^  and  besides,         IBM* 
an  agreement  in  February  1846  to  take  land  for  a  railway,       Pbbstoh 
when  the  line  of  that  railway  was  not  settled  till  JUichael-   pbopuktors 
mas  1846,  could  not  have  been  other  than  a  contingent  and        of  the 
conditional  agreement     The  words  of  the  agreement  show  liAVGHEnxB, 
it  to  be  so  [the  learned  counsel  read  firom  **  It  is  agreed,''     ^  ^- 
tu  the  end  of  the  first  article,  see  ante  p.  606.    The  last 
article  of  the  agreement  was  afterwards  referred  to  for  the 
same  purpose].    The  case  of  Webb  r.  The  Direct  Ports- 
mouth  RailvHiy  Company  (A)  had  more  circumstances  of 
real  contract  about  it  than  the  present,  yet  specific  per- 
formance was  refiised,  and  the  Lord  Chancellor  reviewing 
in  this  House  (t)  the  decision  in  that  case,  most  accurately 
stated  the  principles  on  which  that  refusal  proceeded. 
Those  principles  directly  apply  to  the  present  case,  which 
must  be  goTcmed  by  the  rule  laid  down  in   Harnett  v. 
Yielding  (J),  and  the  relief  now  sought  must  be  refiised. 
Lord  Campbell^  in  Oage  t.  The  Newmarhet  Railway  Cam" 
|Miny(A),  said  that  under  the  circumstances  there  stated, 
which  much  resemble  the  present,  the  company  could  not 
be  considered  as  having  absolutely  covenanted  to  pay  the 
money  whether  the  land  was  required  or  not,  but  that  if 
the  deed  would  bear  such  a  construction,  it  was  ultra  vires 
and  void.    The  actual  doii^  of  the  damage  is  the  real  con- 
dition precedent  to  the  payment  of  the  money :  Bland  v. 
Crowley  (/). 

There  is  no  evidence  of  adoption  here ;  the  mere  sur- 
veying of  the  land  after  notice  was  no  adoption,  but  if  there 
had  been  it  would  not  assist  the  Appellant  The  company 
could  not  adopt  a  contract  which  it  would  have  been  ultra 
tires  for  the  company  itself  to  make. 

(A)  1  De  G.  Mac  &  G.  621.  {k)  18  Q.  B.  469. 

(t)  AnU  361,  362.  (/)  6  Ezch.  622. 

( j)  2  Sch.  &  Lef.  649,  66a 
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1856.  The  decision  of  Vice-Chancellor  Lord  Cranworth  made 

Prbstoic      on  the  ailment  on  demurrer  (m)  cannot  now  be  referred 

Propribtobs   ^  ^y  *^®  Appellant.     In  the  first  place,  the  first  article 

of  the        of  the  agreement  and  the  final  part  of  the  last  article 

Manchbstsr»   ^^^^  ^  that  then  appeared  on  Hie  bill,  and   they  are 

&c.  distinctly  qualified  by  the  other  articles  which  now  appear 

there.     In  the  next  place,  the  cases  of  Gage,  of  WMy  and 

of  Stuart,  bad  not  then  been  decided. 

[The  Lord  Chancellor, — Preston*B  case,  when  before  me 
as  Vice-Chancellor,  must  not  be  relied  on  in  this  aigument. 
It  was  not  within  the  scope  of  my  duty  as  Vice-Chancellor 
to  reason  on  the  propriety  of  the  decision  of  the  Lord 
ChanceUor.  Lord  Cottenham  had  laid  down  the  rule,  and 
I  was  bound  to  follow  it  in  Court,  though  in  this  House, 
whether  Vice-Chancellor  or  not,  I  should  have  heoL  at 
liberty  freely  to  express  my  opinion  upon  it.] 

Finally,  the  Appellant  has  by  his  own  delay,  from  the 
early  pai-t  of  1848,  when  the  determination  to  dissolve  the 
company  was  made,  until  January  1851,  when  he  filed  his 
bill,  disentitled  himself  to  relief:  Eads  v.  Williams  (»). 

Mr.  Follett  in  Reply. — ^There  is  no  real  distinction  between 
projectors  and  directors.  Projectors,  when  incorporated,  are 
bound  by  the  contracts  into  which  they  entered  before  they 
were  incorporated ;  it  is  just  that  they  should  be  so,  for  in 
one  character  they  do  something,  of  which,  being  the  same 
individuals,  they  take  the  benefit  in  another.  The  contract 
in  Simpson  v.  Lord  Howden  (o),  was  exactly  what  it  is  here, 
and  this  House  gave  effect  to  that  contract 

[Lord  Brougham, — The  first  condition  here  is  indepen- 
dent of  damage ;  the  second  assumes  damage;  but  both 
assume  that  the  work  is  to  be  done.] 

That  may  be  so ;  but  it  does  not  affect  the  consideration 

(m)  1  Sim.  N.  S.  386.  (o)  9  Clark  &  F.  Gl. 

(«)  4  De  G.  Mac.  &  G.  074. 
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given  in  the  shape  of  withdrawing  opposition  to  the  bill.  1856. 

Adoption  by  act  of  the  company  is  sufficient  in  a  case  of  Pbeston 

this  kind ;  there  need  not  be  an  adoption  under  the  seal  of  Pbopbietobs 

the  company.     The  delay  here  is  accounted  for  by  the  of  the 

fact  that  there  was  no  denial  of  the  right  of  the  Appellant  Manchestbk, 

up  to  the  last  moment,  and  delay  does  not  begin  to  count  ^®* 
tmtil  there  has  been  a  denial  of  the  right. 

The  Lord  Chancellor : 

After  fiilly  stating  the  case,  said, 

Mr.  Preston^  proposition  is,  that  he  is  now  entitled  to 
those  two  sums  of  1,000/.  and  4,000/.,  because,  according 
to  the  true  meaning  of  the  agreement  which  the  Respond- 
ents entered  into,  it  was  immaterial  whether  the  company 
took  any  part  of  his  land,  or  injured  his  residence  in  any 
respect  or  not ;  that  that  was  the  bargain  entered  into ;  and, 
had  it  not  been  for  that  bargain,  he  would  have  opposed 
the  Bill  in  Parliament,  and  therefore  might  have  succeeded 
in  preventing  the  existence  of  this  company ;  and  that 
although  in  truth  the  company  has  not  taken  any  of  his 
land,  and  certainly  not  injured  his  residence,  because  the 
railway  has  never  been  formed  at  all,  still  he  is  entitled 
to  these  two  sums. 

A  contract  was  entered  into,  not  between  Mr.  Preston 
and  the  company,  but  between  Mr.  Preston  and  two  gen- 
tlemen of  the  names  of  Yates  and  Harper y  who  were  called 
the  projectors,  and  were  endeavouring^  to  form  this  com- 
pany. The  process  of  reasoning  whereby  Mr.  Preston 
seeks  to  charge  the  company  is  this':  He  says,  **  I  entered 
into  a  contract  with  Mr.  Yates  and  Mr.  Harper,  the 
projectors  of  the  company,  and  consequently,  I  have  a 
right  to  assume  that  by  my  withdrawing  my  opposition, 
Mr.  Yates  and  Mr.  Harper  succeeded  in  inducing  the 
Legislature  to  constitute  this  company ;  and  the  company 
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1856.        dierefore  comes  in  esse  cum  onere^  and  must  take  existence 
Pbb8toh      with  that  bmtlen  attached  to  it,  and  must  fulfil  this  amongst 

Propwbtom   other  contracts." 

of  the  In  the  able  argument  which  was  addressed  to  us  by  the 

Manohbstbr    learned   SoUdtor-generalj  that  doctrine  was  very  much 
&c-  questioned.    And,  had  it  been  necessary  upon  the  present 

occasion  fully  to  make  up  my  mind  on  the  subject^  whether 
that  doctrine  is  correct  or  not,  I  should  have  desired  much 
further  time  for  consideration*  I  am  aware  that  that  is  a 
doctrine  which  was  acted  upon  by  Lord  Cotteuham ;  and 
the  Solicitor^eneral  indeed  endeavoured  to  explain  some 
of  the  casesy  to  show  that  he  had  not  quite  gone  that 
length.  I  confess  I  think  it  must  be  taken  that  thfit  doc- 
trine has  been  acted  upon  in  a  great  many  cases  by  Lord 
Cottenham.  And  it  has  been  acted  upon  in  so  many 
cases  that  it  would  be  very  inexpedient  off-hand  to  say 
that  that  doctrine  cannot  be  sustained,  when  one  considers 
how  much  may  have  been  done  upon  the  faith  of  it  I 
must  however  own,  that  when,  the  subject  comes  to  be 
very  closely  examined,  I  think  there  are  objections  of  the 
gravest  nature  to  its  adoption,  objections  which  do  not 
seem  sufiiciently  to  have  pressed  upon  the  mind  of  his 
Lordship.  Lord  Cottenham  acted  upon  this  principle,  that 
the  railway  company  was  the  successor  of  the  projectors, 
or  the  assignee,  if  one  may  say  so,  of  the  projectors, 
and  must  take  existence  subject  to  the  burdens  which  bad 
been  contracted  for  by  those  who  were  the  promoters  of  it, 
and  to  whom  it  owed  its  existence.  It  is  manifest  that 
that  doctrine  is  open  to  great  objections,  for  when  a  com- 
pany is  incorporated  by  Act  of  Parliament,  hundreds,  1 
may  say  thousands  of  persons  from  all  parts  of  the  king- 
dom come  and  purchase  shares  upon  the  faith  that  the  Act 
of  Parliament  tells  them  what  their  liabilities  are.  And  in 
what  position  are  they  placed  when,  upon  looking  for  their 
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diTidendy  they  are  told,  ^*  You  can  have  no  dividend,  be-        1^^- 
canse  contracts  to  the  amount  of  a  million  (for  it  might       Pbbston 

go  to  that  extent)  have  been  entered  into  to  pay  persons  PbofiJktobs 

sums  of  money  which  will  come  out  of  your  capital ;  and  ,  ®^  *^® 

.         .  J  r  7  LiVBBPOOL, 

subject  to  which  obligations  you  owe  your  existence."  Manchrster, 
The  answer  that  may  be  made  to  that  is,  « I  have  had  no  ^^^^, 
notice  of  that ;  I  see  in  the  Act  of  Parliament,  which  is 
my  title-deed,  that  there  is  no  allusion  to  anything  of  the 
sort"  Now  and  then,  there  is  on  the  face  of  an  Act  of 
Pariiament,  a  stipulation  that  the  lands  of  Mr.  Johnson^ 
or  Mr.  JaeksoUf  are  not  to  be  taken  without  such  and  such 
payments,  or  such  and  such  stipulations.  Of  course  no 
complaint  can  be  made  when  that  is  found;  but  I  must 
say,  that  the  complaints  which  may  really  and  seriously 
be  made  by  persons  in  respect  of  their  being  bound  by 
contracts  not  apparent  upon  the  face  of  the  Act  of  Par- 
liament, are  formidable  to  the  last  degree.  Observe,  my 
Lords,  to  what  this  doctrine  leads.  There  is  that  case  of 
Lord  PetrCf  at  which  everybody  starts  when  he  hears  it, 
in  which  there  was  a  contract  entered  into  by  the  pro- 
jectors of  a  company,  that  if  Lord  Petre  would  withdraw 
his  opposition,  they  would  pay  him  120,000/.  for  that 
«h]ch  was  not  worth  above  4,000  L  It  may  be  that  some 
of  those  who  purchased  the  shares  of  that  company  were 
aware  of  that  contract ;  but  in  all  probability  that  was 
not  the  case  with  the  majority.  If  this  might  be  done 
once,  as  in  the  case  of  Lord  Petre^  it  might  have  been 
done  with  ten  other  landed  proprietors,  and  there  would 
have  been  above  a  million  of  the  capital  of  the  subscribers 
contracted  away  from  them  without  any  sort  of  knowledge 
upon  their  part,  and  for  purposes  quite  foreign  from  those 
for  which  they  subscribed.  I,  however,  only  point  out 
this,  because  there  may  be  considerations  which  may 
outweigh  those  which  I  have  now  mentioned,  and  it  may 
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1856.        be,  when  the  matter  comes  to  be  looked  into  more  closely, 

Preston      notwithstanding  all  those  formidable  objections^  that  Lord 

Pbopiuetobs    ^^^^*'*^^"*'8  view  of  the  case  is  the  correct  one ;  at  all  events, 

of  the        having  been  acted  upon  so  long,  it  may  be  inexpedient 

Manchbstbb,   htistily  to  depart  from  it.    If,  therefore,  this  case  had  turned 

&c.  upon  the  validity  or  non-validity  of  that  doctrine,  I  should 

have  desired  of  your  Lordships  farther  time  to  consider  as 

to  the  course  which  was  to  be  taken ;  but  it  does  not. 

The  reasoning  of  Mr.  Preston  is  this.  **  This  was  a  con- 
tract entered  into  by  the  projectors,  that  I  was  to  with- 
draw my  opposition  upon  the  terms  of  my  receiving  the 
sum  of  5,000  /.  I  did  withdraw  that  opposition,  and  they 
got  their  Bill ;  they  are  therefore  bound  by  that  contract, 
and  I  call  upon  them  to  perform  it"  That  would  have 
given  rise  to  the  application  or  non-application  of  the  doc- 
trine to  which  I  have  adverted  if  it  had  been  true — if 
there  ever  had  been  such  a  contract,  when  truly  construed, 
between  Mr.  Preston  and  the  projectors,  Mr.  Yates  and 
Mr.  Harper.  But  I  certainly  concur  with  the  Master  of 
the  Bolls,  that  in  truth  we  are  'entitled  to  say  there  never 
was  any  such  contract.  The  contract  was  not  simplicito', 
**  If  you  withdraw  your  opposition,  the  company  will  pay 
you  1,000  /.  and  4,000  L"  that  was  only  one  of  the  terms  of 
a  complicated  contract,  and  your  Lordships  must  look  at  the 
whole  of  the  contract  to  see  what  is  its  true  interpretation. 

Now  let  us  see  what  is  the  contract.  [His  Lordship 
read  its  several  articles.]  Is  that  an  absolute  contract,  or 
is  it  not  all  a  conditional  contract,  that  if  the  railway  is 
made  these  terms  shall  be  adhered  to  ?  With  regard  to 
the  last  three  stipulations  it  is  absurd  to  suppose  that  it 
was  an  absolute  contract,  unless  there  should  be  a  railway 
made.  If  iunds  cannot  be  raised  to  make  the  railway,  can 
it  be  gravely  contended  that  the  company  did  bind  itself 
to  make  a  railway  station  dX  Flusbyl     It  is  absurd.    It 
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was  only  a  conditional  contract  entered  into  upon  the  notion        1850. 
that  the  railway  would  be  made*    So  again  as  to  the  tunnel.       prbston 
It  cannot  be  gravely  stated  that  the  Respondents  are  bound,  Propmetobs 
although  there  is  no  railway,  to  make  a  tunnel  under  a  par-        of  the 
ticular  wood.    That  would  be  ridiculous*    Therefore,  look-  MAwcHrerKR^ 
ing  at  the  whole  contract  together,  it  is  obvious  that  the  ^^' 

bst  three  terms  must  have  been  intended  to  be  conditional 
npon  the  making  of  the  railway.  If  that  is  so,  is  not  the 
first  term  of  the  contract  to  be  construed  in  the  same 
manner  also,  namely,  if  the  Act  passes,  the  Appellant  is  to 
hare  1,000  /.  for  all  lands  required  by  the  company,  **  and 
4,000  /.  for  injury  to  his  residence  consequent  upon  the 
making  of  the  railway .''  That  all  means  if  there  is  any  land 
taken,  if  there  is  any  injury  to  his  residence,  and  if  there 
is  a  railway  made.  If  the  railway  had  been  made  he  would 
not  have  been  bound  to  prove  injury  to  his  property.  I 
think  it  was  meant  that  if  the  railway  was  made,  it  was 
to  be  assumed  that  it  would  injure  his  residence,  and  for 
that  he  was  to  receive  this  sum  of  4,000  /.  But  it  is  not 
true  to  represent  that  the  contract  was  made  sinqylidter 
that  if  he  withdrew  his  opposition,  and  certain  other  things 
happened,  (which  did  not  happen),  then  the  Respondents 
were  to  pay  this  money.  That  is  a  very  short  mode  of  dis- 
posing of  this  case;  but  it  is  the  ground  upon  which,  as  I 
collect,  from  the  short  judgment  in  the  court  below,  the 
Master  of  the  Rolls  went.  He  thought  it  so  clear,  that 
he  did  not  call  on  the  other  side  to  argue  at  all*  The 
case  seemed  to  him  to  be  conclusive.  I  do  not,  how- 
ever, hesitate  to  say,  if  that  is  not  so,  that  even  adopting 
Lord  Cottenham'^  doctrine,  and  supposing  contracts  made 
hy  projectors  are  afterwards  to  be  binding  upon  com- 
panies, still  that  doctrine  cannot  apply  here,  it  caa  only 
be  that  contracts,  which  the  railway  company  might 
lawfully  have  entered  into  after  the  company  had  been 

VOL.  V.  T  T 
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IBse.        formed,  shall  be  binding  if  they  wereentered  into  by  ihoee 
Pbioton      who  might  be  considered  as  agents  for  the  company  before 

FBOPMwroiis  ^^  company  came  into  corporate  existence. 

of  the  In  another  case  {p)  Lord  Campbell  stated  that  a  contract 

^Ianchwtui,  I^®  ^^  would  have  been  ultra  vire$.  That  is  very  high 
&c«  confirmation  of  the  doctrine  I  am  now  declaring ;  but  I 
cannot  hesitate  to  say,  even  if  Lord  Campbell  had  stated 
nothing  of  the  sort,  that  I  should  have  had  no  possible 
doubt  that  it  is  uUra  viree  of  a  corporation  estabUshed  for 
the  purpose  of  applying  the  fimds  of  its  subscribers  ia 
making  a  railway,  to  enter  into  a  covenant  to  pay  5,000i 
to  a  person  for  not  opposing  them  in  Parliament.  To  do 
so  is  entirely  beyond  the  powers  intended  to  be  conferred, 
or  that  ever  were  conferred  upon  the  directors  of  a  raiiwBy 
company. 

I  state  this  because  I  hare  no  wish  to  shrink  from 
giving  that  as  my  opinion.  I  go  entirely  upon  the  other 
ground  as  to  the  construction  of  the  agreement  here,  as  to 
which  I  shall  only  make  one  obsenration.  It  was  pot 
as  a  sort  of  argumenium  ad  kominem  that  I  ought  not  so  to 
hold,  because  I  heU  the  contrary  when  I  had  to  con- 
strue the  agreement  upon  demurrer.  In  the  first  place,  if 
I  altered  my  opinion  now,  I  should  be  bound  to  say  so; 
but  when  the  agreement  was  stated  to  me,  all  these  other 
matters  were  left  out.  It  was  stated  to  me  as  an  agreement 
that  if  the  Act  passed,  they  would  pay  the  5,000  L  An 
authority  was  quoted  from  the  Court  of  Exchequer  which 
seemed  to  me  completely  to  goTcm  the  case.  I  rather 
believe  ^t  I  should  now  decide  in  the  same  way  in  which 
I  then  decided,  if  the  agreement  was  what  it  was  then 
stated  to  be.  When  the  agreement  is  looked  at  with  the 
other  terms  introduced  into  it^  they  give  it  anewchaiacter. 

(p)  Eattem  CbcMKter  Raihcajt  18  Q.  B.  Bep.  460.  Otiffe  r. 
Company  ▼•  Hmoim,  an$»y  366,     NewmaiHtti  JRmUm^  Comptaqf. 


CASES  IN  THE  HOUSE  OF  LORDS.  623 

* 

I  do  not  go  upon  all  the  other  points  as  to  the  parol  evi-  186G. 

dence,  and  other  matters.    It  is  quite  unnecessary  to  dis-  Prbbtoit 

CQ88  them ;  it  may  be  that  they  add  to  the  case  and  it  may  paoPMBroiia 

be  that  they  do  not.    The  short  ground  upon  which  I  go  is,  of  the 

that  there  is  no  such  contract  as  that  which  the  parties  Manchbstul 

ve  seeking  to  enforce ;  that  is  to  say,  that  which  they  are  ^^^ 

, .  _  *   •         1  f>         Railway. 

fleeiiDg  to  enforce  as  a  contract  is  omy  one  term  of  a 

complez  contract,  which  single  term,  taken  with  the  others, 

has  a  totally  different  meaning  from  that  which,  taken 

alone,  it  purports  to  possess. 

Lord  Brougham : 

My  Lords,  I  take  exactly  the  same  view  of  this  case,  in  all 
its  branches,  as  that  which  my  noble  and  learned  fiiend  has 
taken.  With  respect  to  what  has  been  said  of  the  dottrine 
heU  or  supposed  to  have  been  held  by  Lord  Cottenham  in 
more  cases  than  one,  I  am  exceedingly  glad  that  we  can  dis- 
pose of  this  case  without  entering  into  that  argument  and 
without  giving  our  opinion  as  to  that  doctrine  generally. 
I  have  more  than  doubts  of  the  soundness  of  those  dicta, 
I  may  say  of  those  judgments  of  my  noble  and  learned 
Friend,  now  no  more  ;  I  have  more  than  doubts.  I  think 
they  were  carrying  very  &r,  indeed  a  great  deal  too  &r, 
certam  doctrines  which  had  themselves  been  the  subject 
<'f  dispute.  But  I  am  very  glad  indeed  that  we  can  dis- 
pose of  the  present  case  without  finally*  by  the  authority 
of  this  House,  giving  our  judgment  upon  the  validity  of 
the  principles  so  laid  down. 

But  with  respect  to  this  case  I  really  entertain  no  manner 
of  doubt  whatever.  I  mean  with  respect  to  the  construction 
of  this  agreement,  for  I  throw  altogether  out  of  view  the 
pand  evidence,  and  go  entirely  upon  the  contract  itself. 

The  contention  for  the  Appellant  is,  that  the  contract 
must  be  taken  to  be  an  undertaking  by  the  company  when 

TT  1 
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1856.  called  into  existence  by  the  Act  of  Incorporation,  a  mere 
Pbiston      necessary  consequence  of  that  Act  passing  to  incorpoiate 

^      ^*  the  shareholders  in  consideration  of  Mr.  Cooper  PresUm. 

of  the       withdrawmg  his  opposition  to  the  passing  of  the  Bui  into 

jjj^j^^**  an  Act.  For  that  simple  act  they  are  to  pay  him  1,000/. 
&c.  for  the  land  required.  But  if  there  was  no  land  required 
at  all,  it  seems  a  strong  thing  to  say  that  they  undertook  to 
pay  him  1,000  /.  on  the  ground  of  the  value  of  the  land^ 
whether  the  land  was  required  or  not ;  and  4,000  L  for  the 
damage  done  to  his  residence,  whether  any  damage  should 
be  done  to  it  or  not.  Now  I  can  well  understand  that 
they  might  undertake  to  pay,  and  that  he  might  stipulate 
to  receive,  4,000  /.  for  damage  to  his  residence,  without 
considering  whether  damage  actually  was  done  to  it  or 
not,  because  it  might  be  a  guarantie  against  the  possibility 
of  damage.  He  might  stipulate  to  have  a  certain  sum, 
and  they  might  agree  to  assure  him  a  certain  sum  without 
consideration  of  whether  the  damage  would  be  greater  or 
less,  or  whether  the  damage  was  done  or  not,  juist  as  they 
assured  him  1,000  /.  for  the  land  they  might  take,  whe&er 
the  land  was  more  or  less  worth  that  sum.  But  it  seems 
a  very  strong  supposition  to  make  that  the  one  party 
stipulated  to  receive,  and  the  other  party  undertook  to 
pay,  1,000  /.  for  the  land  required  for  the  railway,  whether 
any  railway  was  made  or  not,  whether  any  land  was  taken 
or  not,  as  well  as  4,000/.  for  the  damage  to  his  residence^ 
whether  any  damage  was  done  or  not,  consequent  upoa 
the  land  being  taken,  and  the  railway  being  driven  through 
that  land. 

Observe  the  words  of  the  agreement.  It  does  not  say 
4,000/.  for  the  residential  injury  done  to  the  estate.  If  it 
did,  though  an  argument  might  not  be  unfairly  main- 
tained,  that  the  4,000  /.  were  to  be  paid  in  the  event  of 
any  injury  being  actually  done ;  yet  I  go  so  far  with  the 
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Appellant's  construction^  and  against  the  Respondents,  as        18M- 
to  agree  that  the  4,000  /.  might  be  payable  for  residential      PRBsioir 
damage,  whether  any  damage  was  done  or  not,  provided  Propmbtorb 
the  railway  had  been  actually  made.    On  the  other  hand,  if       of  the 
the  words  had  been  the  same  as  to  the  residential  damage  Manchb^n, 
u  with  respect  to  taking  the  lands,  namely,  and  a  further         ^^* 
8om  of  4,000  /.  for  residential  injury  done  to  the  estate,  or 
which  may  be  done  to  the  estate,   I  should  have  then 
said  the  company  can  only  mean  to  pay  in  the  event  of 
any  residential  injury  being  actually  done. 

As  to  the  lands,  the  Appellant  contends  in  the  same  ^ay 
that  he  has  a  right  to  1,000/.,  not  only  whether  more  or 
less  land  was  taken,  but  whether  any  land  was  required  or 
not  I  hold  that  to  be  a  most  extravagant  construction. 
The  words  ''the  sum  of  1,000/.  for  all  lands  required  by 
the  company,"  do  not  ex  vi  termini  mean,  nor  can  they 
mean,  anything  else  than  land  which  may  be  required  by 
the  company,  provided  the  company  should  require  any 
land.  The  reading  of  the  Appellant  is,  as  if  the  first  of 
the  four  conditions  of  the  contract  had  contained  these 
words,  '' 1,000  il  for  all  lands  which  may  be  required  by 
the  company  for  the  due  making  of  the  railway,  whether 
the  company  shall  ever  make  the  railway  or  not,  or  require 
any  lands  or  not,  and  4,000  /.  for  the  residential  damage." 
Such  a  reading  of  the  contract  cannot  be  supported. 

The  rest  of  this  contract  throws  great  light,  I  think, 
apon  the  construction  of  the  first  clause.  The  first  clause 
relates  to  the  purchase  of  the  lands  and  the  injury  to  the 
residence.  The  second  clause  relates  to  the  driving  of  the 
railway  near  the  Low  JFood,  and  imposes  certain  restric- 
tions, in  order  not  to  injure  that  part  of  the  property  of 
Mr.  Cooper  Preston.  Then  the  third  clause  relates  to  the 
hmnel ;  and  the  fourth  to  the  passenger  station  at  Flashy. 
Does  not  the  whole  stand  upon  the  like,  nay  upon  the 
same  footing  ?     If  the  railway  is  made,  certain  conditions 

T  T  3 


625  CASES  IN  THE  HOUSE  OF  LOBDS. 

isse.  are  imposed  upon  the  company,  and  certain  terms  are 
Panroir      stipulated  for  by  Mr.  Cooper  PretUm  as  to  the  woods. 

Pbopbirobs  ^^  ^^  manner  if  the  work  takes  place,  there  is  a  certain 
of  the       condition  as  to  the  tunnel :  and  in  like  manner  there  is  a 

Manchbitxii,  certain  condition  as  to  the  station*  In  the  second, 
-o^l  .  third,  and  fourth  terms  of  the  contract  there  are  these 
conditions.  Ab  in  the  first  there  is  a  certain  condition  as 
to  the  purchase  of  the  lands  veqaiied  and  the  wwipntisl 
damage.  I  think  it  would  not  be  going  too  ftr  to  say 
that  you  might  just  as  well  argue  that  the  company  was 
bound  to  make  the  tunnel,  or  to  make  the  station  under 
the  third  and  fourth  of  these  conditions,  as  to  say  whether 
the  railway  is  made  or  not,  and  ^whether  any  land  is 
required  or  not,  the  company  is  bound  to  pay  the  IfiWl 
and  the  4,000/1  I  take  it  that  is  a  most  extravagant  con- 
struction, and  contrary  to  the  reading  of  it  as  a  sensiUe 
instrument  I  agree  with  my  noUe  and  learned  fiieod 
that  that  puts  an  end  to  all  the  other  objections  that  have 
been  raised.  It  is  unnecessary  to  go  further  than  to  wj 
that  this  contract,  giving  no  opinion,  as  we  axe  not  bound 
to  do,  upon  what  might  be  the  effect  of  the  first  danse 
without  the  other  three  (for  I  go  even  so  far  as  that),  and 
giving  no  opinion  upon  what  might  be  the  eflEect  of  the 
construction  to  be  put  upon  the  first  clause  if  the  words 
were  materially  different  from  the  words  which  were 
relied  upon  in  argument,  it  is  unnecessary  to  go  fitrther 
than  to  say,  that  taking  the  words  as  they  are,  and  the 
contract  as  it  stands,  I  really  can  have  no  doubt  that  this 
contract  does  not  support  the  contention  of  the  Appellant, 
and  that  his  Honor  the  Mazier  of  the  RoUi  in  the  Court 
below  has  come  to  a  right  conclusion  upon  it. 

Decree  affirmed  with  costs. 
Lords'  Journals,  4  March  1856* 


Ddajf* 
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Sbbyington  Saysrt        •       •       *    Appellaat.  14,16,18, 

BicHAAD  Kino  and  John  Kino         *    JRespondaiis.  Feinia^ 

9  May. 

Wms  A.  &  B.  join  in  a  tranaactlon  effeeied  with  them  by  C^  ^  i-T^     • 

whieh  it  inralld  as  to  J9.,  he  is  not  praduded  fiwn  afterwaida  ^"'^^ 

objeetii^  to  it  merely  beeanee  it  it  binding  on  A.  Purcham  If 

When  a  eon,  recently  after  attaining  hie  majority,  makes  over  SMeUor 

property  to  his  fiither  without  oonnderation,  or  for  an  inadequate  ofReoertim* 

eooBideiation,  Equity  will  require  the  &ther  to  be  able  to  show  ^^^mL 

thattheson  was  really  a  fiee  agent,  and  had  adequate  and  indepen*  oj^SSSZ 

dentadTioe.  -rmeww. 

Wben a  solicitor  purebases  or  obtains  a  benefit  fifom  adient,  ha 
Blast  show  that  he  has  taken  no  adTantage  of  his  professional 
pontiott,  but  has  done  as  much  to  protect  the  client's  interest  as  he 
woald  haye  done  in  the  caeeof  the  dient  dealing  with  a  stranger. 

There  can  be  no  ratification  of  an  invalid  trsnsaction  where  the  person 
perfonning  the  supposed  act  of  ratification  has  been  kept  by  the 
conduct  ci  the  party  in  whose  fiiTour  it  is  made^  unaware  of  the 
inTalidity  of  the  first  transaction,  and  has  not,  at  the  time  of  the 
Mipposed  ratification,  the  means  of  forming  an  independent 
jadgmenu 

/•  hai  a  lifi»  estate  in  certain  land  in  DewmMr^  with  remainder  to 
his  sous  in  tail  male;  R.  was  his  eldest  son,  jSl  was  t/l's  solidtor,  to 
whom  J,  was  indebted  in  asum  of  abore 9,000/.  On  this  sum,  Jl 
VIS  paying  5  per  cent,  interest,  and  the  debt  was  (within 
950/.},  secured  by  11  polides  of  assurance  on  J,*b  life^  the  pre- 
mtmns  of  which,  as  wdl  as  the  prindpal  money,  were  chaiged  on 
his  life  estate.  In  Mardi  1835,  it  was  arranged  between  J,  and 
A,  an  anangement  to  which  B.  (who  had  then  only  just  come 
•f  sge,  and  who  was  living  in  his  father's  house),  assented,  that 
a  disentailing  deed  should  be  executed,  and  that  J.  and  IL  should 
then  execute  a  mortgage  to  S,  for  10,000  A,  with  a  power  of  sale, 
the  difierence  in  the  amounts  being  made  up  by  a  further  advance, 
the  interat  being  reduced  to  4  per  cent.,  and  the  policies  of 
saonmce  assigned  to  iS.  for  his  use ;  all  this  was  done.  In  this 
tnosBction,  R,  had  no  other  professional  advice  than  that  of  S^ 
who  was  his  fiither's  solicitor,  and  was  also  the  mortgagee. 

Hub^  that  as  to  iS.,  this  mortgage  was  invalid. 

/•  sfterwards  boirowed  more  money  horn  5.,  repayment  of  which 
WIS  eecured  by  charges  on  the  Devontkire  eetate,  executed  by 
hoth  J.  and  Jl.,  and  with  some  of  this  money,  prop^y  was 
hevD^t  in  HmipMre,  which  was  conveyed  to  R.    The  incum- 

t  T  4 
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1956.  branceson  the  Devonshire  estate  being  thus  lai^gely  increased,  it 

^^"^^^  was  afterwards  pot  up  to  sale  (in  order  to  discharge  all  incam- 

^   y  braaces),  but  was- bought  in,  and  was  ultimately  purchased  by 

KiKO  iSw  for  a  sum  of  23^800 1  of  which  ^000  L  were  paid  to  R,  for  his 

and  another*       use,  and  a  small  balance  paid  to  J.    In  these  various  tzansactiona^ 

i2.had  no  professional  advice  but  that  of  S: 
HaLDy  that  this  sale  was  invalid  so  far  as  i2.  was  concerned^  snd 

accounts  were  directed. 
The  Bill  to  set  aside  these  transactions  was  not  filed  till  1847 : 
Hkld,  that  under  the  circumstances  of  this  case,  the  delay  was  no 

answer  to  i2.'s  title  to  relief. 
7be  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small  extent, 

not  the  material  subject  of  the  appeal : 
Hbld,  therefore,  that  the  Appellant  must  pay  the  costs  of  the 
AppeaL 

The  Appellant  was,  up  to  1853,  an  attorney  and  solicitor, 
carrying  on  business  at  Modbury,  in  Devonshire^  and  was 
for  many  years  the  attorney  and  solicitor  of  the  Respond- 
V  entyJoAn  King,  That  Respondent  was,  under  a  will  made 
in  1809,  the  tenant  for  life  of  an  estate  called  Faicefscombe^ 
in  the  parish  of  Modbury^  and  having  entered  into  po6se&- 
sion  in  1611,  he  resided  there  till  1835,  when  he  removed 
to  Co'rAampton,  in  HampsJiire,  where  he  kept  a  subscrip- 
tion pack  of  hounds,  from  which  he  derived  an  income  of 
about  1,000/.  a  year.  The  estate  of  FoKelscombe  was 
devised  to  trustees  for  the  use  of  John  King  for  life,  with 
remainder  to  the  first  and  every  other  son  of  the  said  John 
King  successively  in  tail  male.  The  Respondent,  Richard 
King,  was  the  eldest  son  of  John  King^  and  attained  21 
on  the  7ih  May  1 835,  and  was  then  unmarried.  There 
were,  besides,  -a  son  and  daughter.  Richard  lived  entirely 
with  his  fiither. 

Previously  to  March  1835,  John  King  had  become  in- 
debted to  the*  Appellant  in  various  sums,  amounting  toge* 
Aer  to  about  9,667/.  16«.  6</.,  secured  by  mortgage  of 
his  life  estate  in  FoweUcomhe^  and  also  by  policies  of  assur- 


CASES  IN  THE  HOUSE  OF  LORDS.  629 

ance  oq  his  life,  amounting  in  the  whole  to  8,700  /.,  the         18^6* 
premiums  on  which,  amounting  to  309  Z.  ISs.  id.  per       Savert 
annum  were  payable  by  John  King.    The  rents  of  these        j^^^ 
estates  amounted  to  about  900  Z.,  and  were  more  than  suffi-    and  another; 
cient  to  satisfy  the  interest  on  such  mortgages  and  pre- 
miums of  insurance,  which  in  the  whole  amounted  to  about 
790  /.   On  the  21st  February  1835,  the  Appellant  went  on 
a  visit  to  John  King^  at  Corhampton,  where  he  remained 
until  the  9th  March* 

The  interests  of  the  Respondents  in  the  devised  estates 
and  the  Appellant's  mortgage  thereon,  were  often  the  sub- 
jects of  after-dinner  conversation  between  the  Appellant 
and  one  or  both  of  the  Respondents.  It  was  arranged 
that  the  entail  should  be  barred,  and  that  the  Appellant 
(whose  securities  bore  interest  at  five  per  cent.)  should 
procure  10,000  L  at  four  per  cent,  to  enable  John  King  to 
pay  him  off.  This  sum  was  to  be  advanced  upon  a  mort-* 
gage  of  the  fee  of  the  devised  estates. 

On  the  14th  March  1835,  the  Appellant  sent  the  follow- 
ing letter  to  John  Kivg : 

**  I  have  this  day  looked  into  your  late  uncle's  will,  and 
I  find  the  Fowehcombe  property  is  settled  to  you  for  Ufe, 
and  to  your  sons  in  tail  nude ;  and  in  case  of  your  having 
no  male  heir,  or  such  dying  under  age  or  in  your  lifetime, 
without  a  recovery  being  suffered,  the  property  goes  off  to 
another  fetmily.  I  should,  therefore,  advise  that  you  and 
Bichard  should,  without  any  loss  of  time  (if  he  be  of  age), 
join  in  suffering  a  recovery,  which  would  enable  him  at  once 
(subject  to  your,  life-interest)  to  give  the  property  by  will 
to  his  brother  or  sister,  or  to  do,  in  fact,  what  he  pleased 
with  it.  This  you  understand  will  effectually  prevent  the 
property  going  away  from  his  sister,  in  case  his  brother 
John  and  himself  should  die  unmarried  and  without  issue,* 
In  case  of  fticharcCf  deat|i  in  your  lifetime^  without  a  reco«» 
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18M*  Teiy,  and  John*%  dying  under  age,  the  sister  could  not  pos- 
Satxrt  sess  the  property ;  end  I  think  it,  therefore^  most  desiraUe 
^*^  the  recovery  should  be  suffered  inunediately.  The  uses  of 
and  aoothsr.  this  recovery  may  be  as  you  and  Richard  think  fwoper 
(that  is  to  say),  either  setded  to  you  for  your  life  (as  is 
now  the  case),  with  remainder  in  fee-simple  to  Richard 
after  your  death,  thereby  barring  all  risk  of  the  ffrop&tj 
going  away  from  the  family ;  and  in  this  case  the  insurance 
on  your  life  must  be  kept  up  by  you,  as  now  done,  to 
secure  the  sum  due  from  you  at  your  death,  or  the  uses 
may  be  declared  to  secure  the  same  on  the  property,  and 
subject  thereto  in  fee  to  Richard;  and. in  this  way  you 
may  keep  up  the  insurance,  so  as  to  secure  the  whole  sum 
again  at  your  death  to  RUAard^  and  thereby  save  in  inter- 
est about  1002.  per  annum.  This  will  be  the  least  expen- 
sive mode  of  proceeding,  and  be  more  desirable  to  all 
parties*  As  to  the  sale  of  the  estate,  you  are  quite  aware 
that  it  b  a  most  desirable  property;  and  although  the 
money  would  give  a  larger  income,  I  confess  were  I  yoa 
and  Richardf  I  should  be  more  inclined  to  keep  it;  and  if 
you  come  to  the  above  arrangement,  I  see  no  reason  why 
you  should  not  do  so.  However,  the  recovery  being  siif* 
fered,  you  and  Richard  can  then  do  as  you  may  both 
think  best;  but  as  this  is  of  consecJUence  to  your  family,  I 
do  advise  most  strenuously  that  no  time  be  lost  to  secure 
the  property.  Life  is  very  uncertain ;  and  the  death  of 
the  two  boys  in  your  lifetime,  without  a  recovery,  would 
leave  Mrs.  and  Miss  King  deprived  of  that  estate  which 
is  now  in  your  and  his  power  to  avert.  I  write  this 
with  a  view  only  to  the  benefit  of  your  family,  and  I 
hope  you  will  both  give  it  your  best  consideration."  On 
the  same  day  the  Appellant  informed  Mr.  ShortUnuI,  his 
conveyancer,  of  his  intention  to  send  instructions  for  the 
diflffntailing  deeds  on  an  early  day  in  the  next  week.    On 
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the  idth  March  1836,  the  AppeDantsent  to  Mr.  Shcrtiand        13^* 
a  letto*,  from  which  the  following  is  an  extract:  Satxbt 

^  I  also  send  you  the  last  deed  of  further  charge  to  me,  ^qio 
wfaidi  folly  recites  the  original  mortgage  and  subsequent  ^^  anotherr. 
further  chaises  to  me,  and  as  you  will  perceive  there  is 
some  interest,  about  300  Z.,  I  think,  due,  and  I  am  to  pay 
or  advance  somewhat  more  very  soon,  I  will  thank  you  to 
draw  the  necessary  deed  of  uses ;  and  as  it  is  intended 
that  the  property  should  be  made  in  the  first  place  subject 
to  the  9,000  2.,  and  perhaps  any  further  sum  not  exceed- 
ing 10,000  /•  to  me,  and  then  to  King  for  life  and  his  son 
in  fee,  I  have  thought  it  might  save  you  some  trouble  to 
send  you  HighanC%  drafl  which  you  drew  some  years  since, 
and  which  seems  to  me  somewhat  similar  to  the  present 
case.  By  doing  it  as  above,  £1119  and  his  sonmaykeepup 
the  whole  or  such  part  of  the  insurances  as  they  may  choose;, 
80  as  to  repay  young  Rng  either  the  whole  or  part  of  the 
insurance  as  they  please  on  the  father's  death.  If  my 
money  remain,  I  shall  take  no  more  than  42.  per  cent. 
Young  Gng  was,  I  think,  of  age  (by  birth)  about  ten 
days  since,  and  the  fact  of  his  birth  can  be  sworn  to  by 
many  persons  who  were  present.  And  I  believe  he  was 
privately  baptised  at  Holmes  and  a  registry  of  it  entered. 
He  was  not  admitted  into  church  until  some  months  after 
his  birth,  and  this  was  done  at  Ugboraugh.  I  conclude 
proof  by  affidavit  will  be  quite  sufficient  by  the  mother 
and  others.  I  expect  King  and  his  son  wiU  be  here  in 
about  ten  days;  I  shall  therefore  feel  obliged  by  your 
attention  to  this  matter  as  quickly  as  you  can." 

Drafts  of  indentures  of  lease  and  release  (afterwards 
dated  6th  and  7th  April  1835),  were  prepared  by  Mr. 
ShorUand ;  and  by  them,  Richard  IRngf  with  the  consent 
of  John  King  J  and  of  the  Appellant,  and  fat  the  purpose 
of  barring  all  estates  tail  and  remainders  therein  in  the  said 
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1866.        clevised  estates,  conveyed  the  same  unto  J,  S.  Broolung, 

Savxrt       his  heirs  and  assigns,  to  hold  the  same  (subject  to  the 

jji{jfQ        estates  and  interests  of  Jolin  King  and  the   Appellant 

and  another,    therein)  unto  J.  S.  Brookiffff,  his  heirs,  &c.,  to  the  use  of 

Richard  Kingy  his  heirs  and  assigns  for  ever. 

Drafts  of  other  indentures  of  lease  and  release,  afiier- 
wards  dated  the  7th  and  8th  days  of  J.pri/ 1835,  were 
also  prepared  by  Mr.  Shortlofid,  and  by  these  indentures, 
when  executed,  in  consideration  of  0,667 /.  165.  8  J,  due  on 
the  mortgi^es,  and  of  332  /•  Ss,  4  d.  expressed  to  be 
advanced  by  the  Appellant  to  the  Respondents,  Richard 
King  and  John  Kingy  the  Respondents  conveyed  the  de- 
vised estates  to  the  use  of  the  Appellant,  his  heirs  and 
assigns^  subject  to  a  proviso  for  redemption  on  payment 
by  the  said  Respondents,  or  either  of  them,  to  the  Appel- 
lant of  10,000/.,  vnth  interest,  at  4/.  percent,  if  punctually 
paid  (with  a  power  of  sale  on  non-payment  of  the  debt 
due) ;  and  it  was  declared  that  as  between  Richard 
Kingy  and  his  heirs,  executors,  &c.,  and  John  Kingy  his 
heirs,  executors,  &c,  but  without  prejudice  to  the  Appel- 
lant's rights  and  interest,  the  10,000  /.  and  interest  should 
be  deemed  the  debt  of  John  Kingy  and  his  real  and 
personal  estate  should  be  liable  to  exonerate  Richard 
Kingy  his  heirs,  executors,  administrators,  and  assigns 
therefrom. 

It  was  part  of  the  arrangemeiit  come  to  between  the 
Respondents  and  the  Appellant  that,  on  the  execution  of 
the  mortgage  for  the  10,000  /.,  the  policies  of  assurance  on 
the  life  of  John  King  should  be  assigned  to  Richard 
Kingy  and  a  draft  of  such  an  assignment  was  accordingly 
prepared  by  Mr.  Shortlandy  and  was  afterwards  executed* 
It  bore  date  8th  April  1835* 

The  drafts  were  sent  by  Mr.  Shartland  to  the  Appellant 
on  the  28th  March  1835,  and  Mr.  Shartland  wrote  there* 
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with  to  the  AppeUant  a  letter,  in  .which  he  said,  *^  I  hav^         1B66. 
sent  the  draft  of  King's  deed  for  destroying  the  estate  tail^       Savkslt 
and  mortgaging  to  you.    As  the  son  gives  up  so  much         -J'' 
without  any  apparent  consideration,  it  will  be  necessary  for   and  another, 
you  to  have  evidence  within  your  power  to  show  that  no 
imdue  influence  was  exercised  by  his  fother,  but  that  he 
(the  son)  fully  understands  what  he  is  about,  the  more  par- 
ticularly as  the  money  is  due  to  you,  and  you  are,  I  pre- 
sume, the  fiunfly  solicitor;  because,  were  the  son  at  any 
intnre  period  to  try  and  impeach  the  present  transaction, 
the  circumstance  of  the  money  not  being  now  advanced, 
bat  being  due  from  the  father  to  you,  might  weigh.     For 
your  own  security,  I  think  that,  if  the  money  had  now  been 
obtmned  from  a  third  party,  it  would  have  been  better ;  at 
any  rate,  I  would  suggest  that  by  way  of  caution  you 
should,  ^tcoacf  this  transaction,  have  some  person  concerned 
for  the  son ;  you  of  course  know  how  far  you  can  trust  the 
parties  with  whom  you  are  dealing,  and  I  dare  say  have 
already  turned    over    these  matters.      Nevertheless,    I 
thought  it  would  be  as  well  just  to  point  them  out  to  you, 
as  it  would  be  rather  an  awkward  thing,  after  you  had 
given  up  the  insurance,  for  the  son  to  turn  round  on  you 
and  say  that  his  father  exercised  an  undue  control,  and 
that  as*you  were  his  father's  solicitor,  as  well  as  his,  you 
must  be  deemed  privy  to  it." 

The  Appellant  did  not  in  any  way  communicate  to 
Richard  King  such  advice  of  Mr.  Skartland,  but  sent 
the  drafts  to  Mr.  Kelltfj  a  solicitor,  of  JUodbury,  to  peruse 
on  behalf  of  Richard  King^ 

Mr.  Kelly  had  never  been  employed  by  Richard  IGng^ 
and  was  not  personally  known  to  him. 

The  Appellant  gave  Mr.  Kelly  no  information  or  expla- 
nation as  to  the  transaction,  which  it  was  intended  to  carry 
into  effect  by  the  deeds,  except  such  as  was  conveyed 
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18M.        by  the  drafts  themselves.    Mr.  Kelly  merely  perused  the 

SAYnr       deeds  for  the  purpose  of  seeii^  that  the  same  were  in 

^g^        proper  form,  and  returned  them  to  the  Appellant  approved. 

and  anotlier.       At  the  commencement  of  the  month  of  April  1835^ 

Michard  King  accompanied  John  King  to  Dewmshirej  and 
whilst  there  they  stayed  for  a  few  days  with  Saven/j  and 
for  a  short  time  with  Thomas  King,  the  uncle  of  Richard 
King,  at  North  Huish,  about  four  miles  firom  Modbury. 

Previously  to  their  leaving  Hampshire,  John  King  stated 
to  Richard  King  that  the  object  of  their  visit  to  JDevm- 
shire  was,  that  they  might  execute  some  deeds  for  the 
purpose  of  cutting  off  the  entail  in  the  devised  estates,  aad 
preventii^  the  same  going  away  from  the  Respondent 
Richard  King's  sister,  in  the  event  of  the  death  of  Richard 
and  his  brother  without  male  issue,  but  Richard  King 
alleged  that  John  King  did  not,  previously  to  their  arrival 
in  Deoonshire,  communicate  to  him  anything  respecting 
the  intended  mortgage,  the  subject  of  which  was  first  men- 
tioned to  him  at  the  house  of  the  Appellant  a  day  or  two 
before  the  7th  April  1835;  but  Richard  King,  from  his 
ignorance  of  and  inexperience  in  business,  did  not  com- 
prehend the  purport  of  what  was  said  to  him,  nor  the 
extent  to  which  his  interests  would  be  affected  thereby. 

The  Appellant  and  Respondents,  and  Mr.  Kelly,  met  at 
the  ofiice  of  the  Appellant,  when  the  deeds  were  produced 
for  execution. 

The  following  is  Mr.  KeUy's  account  of  his  share  in  the 
transaction  :— 

''  What  took  place,  as  near  as  I  can  recollect,  in  March 
1835,  or  April  1835,  is  as  follows : — ^The  draft  of  the  mort- 
gage deed  had  been  previously  submitted  to  me  for  ap- 
proval on  behalf  of  Mr.  Richard  King,  and  as  far  as  the 
contents  of  the  deed  went,  I  saw  nothing  objectionable, 
and  I  had  returned  the  same  to  Mr.  Sacery  approved ;  bat 
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it  my  introduction  to  the  plaintiff  at  Mr.  Stwen^s  office        1856. 
(never  having  seen  him  before),  I  thought  it  but  fair,  as  he       Satxet 
was  a  Teiy  young  man  (only  having  attained  his  majority        ^^ 
t  few  weeks  previously),  to  inquire  of  Um,  if  he  was  aware   and  anothw; 
that  the  effect  of  the  business  then  in  progress  would 
deprive  himself  of  his  reversionary  estate  in  the  FaweU' 
combe  property,  which,  but  for  this,  he  would  become 
entitled  to  at  the  decease  of  his  father.    To  this  he  replied, 
that  he  was  not  aware  that  such  would  be  the  effect.     I 
then  told  him,  as  I  was  a  total  stranger  to  him,  I  declined 
to  take  upon  myself  the  responsibility  of  advisii^  him  to 
execute  the  deeds,  and  advised  him  to  consult  his  unde, 
Mr.  ThomoM  Kiny,  of  North  Hui$hf  or  Mr.  Barron,  a 
solicitor  at  Plymouthj  who,  I  knew,  had  been  solicitor  for 
some  yeara  to  parts  of  his  family.    That  previously  to  the 
above  omversation  I  and  the  plaintiff  (meaning  Bichard 
KiMg),  had  retired  into  another  room  alone.    None  of  the 
deeds  were  executed  on  that  day.    I  considered  my  office, 
18  solicitor  to  Mr.  Richard  King,  ceased  from  that  time, 
and  with  it  my  responsibility  as  to  the  whole  of  the  trans- 
acticm,  both  as  to  the  mortgage  and  disentailing  deeds,  and 
if  they  were  afterwards  attested  by  me,  they  were  so 
merely  as  a  witness,  and  not  as  a  responsible  adviser  of  any 
of  the  parties.    I  have  kept  no  copy  of  the  drafts,  and  I 
have  no  charges  in  my  books  for  attendances  in  the  matter 
or  otherwise,  except  a  charge  for  3/.  2«.  for  perusing  the 
draft,  mortgage,  and  disentailing  deed,  which  was  paid  to 
me  by  the  defendant,  Sermngton  Savery,  on  the  12th  day 
of  April  1835.    I  understood  the  reason  for  calling  on  the 
plaintiff  to  execute  the  disentailing  deed  was,  for  the  pur- 
pose of  giving  the  defendant,  SerningUm.  Savery,  a  mortr 
gage  in  fise  of  the   FoweUcombe  estate,  instead  of  the 
subsisting  mortgage  of  the  defendant,  John  King*s  life 
interest,  I  believe  10,000 /•>  in  order  to  save  the  expenses 
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I860:        of  keeping  up  life  insurance  for  the  security  of  the  mort^ 
Saybbt       g^6.     Some  allusion  was  made  to  policies  of  assurance 

Kino        effected  on  the  life  of  John  King^  but  I  never  saw  any 
and  anothei.   deed  in  relation  thereto,  nor  had  I  any  draft  of  assignment 
sent  to  me  to  peruse  on  behalf  of  Richard  King*     This  is 
all  I  can  recollect  of  the  transaction." 

The  disentailing  deed  was  accordingly  given  to  Richard 
King  to  show  to  his  uncle,  Thomas  King,  who  read  it,  and 
advised  Richard  King  to  consult  Mr.  Andrews,  a  solicitor, 
on  the  subject,   and   Richard  King   expressed    to   the 
Appellant  his  desire. that  Mr.  Andrews  might  be  con* 
suited.     The  disentailing  deed   (but  not    the  mortgage 
deed),  was  sent  to  Mr.  Andrews,  who,  through  the  Appel- 
lant, addressed  a  letter  to  Richard  King,  in  which  he  said, 
''  I  have  perused  the  deeds  of  lease  and  release  left  with 
me,  bearing  date  the  6th  and  7th  of  April  instant,  and 
executed  for  the  purpose  of  barring  your  estate  tail  in 
Fowelscombe,  and  other  lands,  under  the  will  of  your  late 
grandfather,  and  I  find  the  effect  of  them  to  be  merely 
this :  lliat  (subject  to  the  life  estate  of  your  father  under 
that  will),  the  property,  after  enrolment  of  the  deeds  within 
six  months,  becomes  vested  in  you  in  absolute  fee-simple, 
so  that  you  may  dispose  thereof  by  deed  or  will  in  any 
manner  you  may  think  proper,  in  reversion  of  your  father*s 
life  estate,  which  you  could  not  otherwise  have  done  until 
after  his  death,  his  consent  being  necessary  to  enable  you 
to  bar  the  entail ;  and  further,  if  you  should  die  without 
making  any  disposition  by  will  or  otherwise,  the  estates 
would  descend  to  your  own  right  heirs,  instead  of  passing 
•to  the  persons  in  remainder  under  your  grandfather's  will, 
so  that  to  yourself  this  proceeding  gives  a  power  you  did 
not  before  possess,  and  without  depriving  you  of  any- 
thing." 
The  Appellant  sent  this  letter  to  Richard  King  at  the 
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house  of  Thomas  King,  and  wrote  therewith,  saying,  "  Mr. 
Andrews  returned  home  last  evening,  and  I  immediately 
sent  him  the  deeds  for  his  perusal.  For  your  satisfaction, 
and  that  of  your  friends,  I  enclose  his  opinion  of  them, 
which  I  think  you  will  find  precisely  similar  to  that  given 
by  me  and  Mr.  Kelly. *^ 

Richard  King  did  not  make  any  further  inquiries  to 
satisfy  himself  as  to  the  real  nature  of  the  transaction,  but 
executed  the  indentures  of  the  6th,  7th,  and  8th  April 
1835.  He  now  alleged  that  the  deeds  of  mortgage  and 
of  assignment  of  the  policies  were  never  explained  to  him, 
nor  shown  to  any  solicitor  on  his  behalf. 

The  draft  assignment  of  the  policies  of  assurance  on  John 
King's  life,  as  originally  prepared  by  Mr.  SJiortland,  by  the 
directions  of  the  Appellant,  contained  a  charge  on  the  life 
interest  of  John  Kivgy  with  a  marginal  note  of  counsel  to  the 
following  effect:  ^  I  have  charged  the  sum  which  R.  King 
may  pay  as  his  father's  interest  in  the  property  mortgaged 
to  Mr.  Saverg.  If,  however,  this  further  charge  is  inserted, 
it  will  be  necessary  that,  in  addition  to  the  common  deed 
stamp,  the  mortgage  stamp,  for  the  sum  within  the  amount 
by  which  the  security  is  limited,  should  be  affixed." 

The  charge  of  the  premiums  of  the  policies  on  the  life 
estate  of  «/*.  Ktn^was  aflerwards,  as  the  Appellant  alleged, 
by  direction  of  J,  King  and  R.  King,  omitted  from  the  assign- 
ment for  the  purpose  of  saving  such  stamp  duties,  but,  by 
inadvertence,  the  recital  in  the  deed  with  reference  thereto 
was  not  altered.  22.  King  now  alleged  that  he  was  no 
party  to  the  omission,  and  knew  nothing  of  it  The  dis- 
entailing deed  was  duly  enrolled.  The  assignment  of  the 
policies  was  executed  by  the  Appellant  1st  May  1835. 

John  King  being  considerably  indebted  to  his  bankei*s, 
on  the  25th  June  1836,  by  letter,  applied  to  the  Appellant 
for  the  loan  of  1,000  /.  on  his  bond,  to  pay  this  debt,  and^ 

vou  T.  u  u 


1856. 
Saybbt 

V. 

Kino 
and  another. 
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1856.         in  answer,  the  Appellant  wrote,  Ist  July  1835,  a  letter,  m 
Saykby       which  he  said,  ^  There  is  but  one  way  in  which  it  can  be 

^^^  managed,  and  that  is,  by  transferring  the  present  security, 
and  another,  and  taking  a  further  sum  to  meet  your  present  wants. 
Whether  Richard  will  consent  to  do  this,  I  do  not  know, 
but  perhaps  by  your  representing  your  present  dilemma  he 
may  consent,  and  in  this  case  you  should  give  him  your 
bond  for  the  amount  above  what  is  secured  to  him  by 
insurance.  I  would  recommend  your  stating  the  case  to 
Richard  at  once,  as  something  must  be  done ;  but  as  I 
never  did  on  the  late  occasion,  so  do  I  now  decline 
advising  him  in  the  matter,  as  he  is  capable  of  jadging  for 
himself,  and  of  acting  as  he  pleases.*'  On  the  receipt  of  this 
letter,  John  King  applied  to  Richard  Kinfff  who  cons^ted 
to  a  farther  mortgage  of  the  estates  for  1,000/.,  for  which 
he  was  to  receive  his  &ther's  bond.  John  King  at  once 
wrote  to  the  Appellant  to  prepare  the  mortgage.  This  was 
done,  and  the  mortgage  being  executed,  John  King  re- 
ceived the  1,000/.,  but  no  bond  for  that  amount  was 
executed  to  Richard  King. 

In  the  latter  part  of  1836,  John  King  wrote  to  the  Ap- 
pellant the  following  letter : — ''  I  must  explain  to  you  that 
my  term  in  this  place  expires  at  Michaelmas  next;  we 
have,  therefore,  another  residence  to  look  out  for  at  that 
time.  As  you  are  aware  the  subscription  I  get  here  for  the 
hounds  is  a  great  part  of  my  existence,  I  must  not  give  it 
up,  if  we  remain  in  the  country.     I  have  been  consulting 
with  Richard^  and  he  is  for  selling  our  property  in  DevoK- 
shire^  and  getting  a  permanent  residence  here.    There  is  a 
place  to  be  sold  very  near  here,  and  I  think  most  desirable 
for  us.     I  am  now  in  treaty  for  it.    There  is  a  very  good 
house,  &c.     Richard  and  myself  both  wish  you  much  to 
come  up  as  soon  as  you  possibly  can,  as  there  is  no  time 
to  be  lost  about  this  place,  or  it  may  slip  through  oar 
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fingers.    Therefore,  fix  any  time  in  the  next  month ;  the         1856. 
earlier  the  better.     Let  me  hear  from  yon  soon,  and  do       Savkrt 
not  be  in  a  hurry  to  return,  as  there  will  be  a  good  deal         ^^ 
for  yon  to  do  here,  as  all  our  plans  must  be  finally  arranged    and  another, 
before  you  return." 

In  answer,  the  Appellant  wrote  to  John  King :— "  You 
win  remember  I  haye  always  dissuaded  you  fix>m  selling 
Fawdtcombe,  on  the  ground  that  lands  have,  for  some 
time  past,  s<Jd  at  a  very  low  rate,  and  that  I  find  Richard 
and  yoursdf  would  sacrifice  much  by  such  a  step.  Every 
one  knows  it  is  one  of  the  finest  and  most  desirable  pro- 
perties in  the  eounty,  and  that  it  ought  to  sell  at  thirty 
years'  value  on  that  account  By  the  papers  of  the  day, 
it  does  appear  lands  have  risen  in  value,  many  sales  have 
been  effected  at  remunerating  prices.  If  you  and  Richard 
approve  of  trying  a  sale  of  the  property,  it  may  be  done;  and 
if  you  cannot  make  a  fair  price,  you  may  still  retain  it;  for 
it  does  not  appear  to  me  that  your  purchasing  2,T)00  /. 
worth  of  property  in  HantSy  need  occasion  your  selling  the 
lands  here,  except  at  a  good  price,  as  you  may  join,  as  you 
have  done  before,  and  raise  the  2,000  h  on  the  property 
bere ;  or  you  may  raise  1,000  /.  here,  and  the  other  1,000  /. 
on  the  estate  in  Hants,  at  4  /.  per  cent  The  purchased 
estate  in  Hants,  in  case  Richard  joins  you  in  raising  2,000  /. 
here,  should  be  conveyed  to  a  trustee,  in  trust  for  you  for 
life,  and  then  to  Richard,  for  his  own  use,  as  the  Fowels- 
eombe  property  now  stands ;  so  that  Richard  would  be  in 
the  same  situation  with  the  one  as  the  other.  In  case  of  a 
sale  of  the  property  here,  and  a  purchase  in  Hants,  the 
purchased  estate  must  be  conveyed  in  trust  for  Richard, 
aft^  your  death ;  and  the  surplus  money,  after  payment 
of  the  mortgaged  moneys,  must  be  settled  on  Richard,  after 
your  death,  and  remain  in  a  trustee  during  your  life. 
1  have  explained  this  matter  very  fiilly  and  explicitly,  so 

u  u  2 
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1856.        that  both  you  and  Richard  may  understand  it ;  although, 
Savert       perhaps,  I  could  do  so  better  by  a  personal  interview.    To 

gjjj^         sum  up  the  whole,  I  put  it  to  this,  that,  in  any  case,  Richard 

and  another,    must  stand  possessed  of  whatever  the  property  may  be 

converted  into,  whether  money  or  land,  after  your  death* 

I  have  confined  myself  in  this  letter  entirely  to  business, 

but  will  write  with  the  accounts,  as,  soon  as  1  can." 

The  estate  thus  desired  to  be  purchased  was  held  for 
three  lives  of  the  manor  of  Extonj  and  the  price  was  2,550  /. 
John  King  wanted  to  raise  1,000/.  more.  R.King  cod- 
sented  to  join  his  fother  in  a  mortgage  to  a  Mr.  Fortescue 
of  the  Devonshire  estate  for  that  sum.  Another  estate, 
called  Allen^s  farm,  was  purchased  by  John  King  in  a 
similar  manner,  and  a  further  charge  in  &vour  of  the 
Appellant  was  executed  upon  the  Fowehcombe  property 
for  the  sum  of  1,900  /.  John  King  afterwards  purchased 
for  455  /.  another  small  property,  called  Winter  Down, 
held  of  the  manor  of  Fxton,  and  that  money  was  advanced 
by  the  Appellant  on  the  security  of  the  joint  and  several 
promissory  note  of  John  and  Richard  King.  R.  King 
received  no  part  of  the  money  in  either  case,  and  had  no 
professional  assistance  in  the  business.  The  copyhold  pro- 
perties were  surrendered  to  Richard  King ;  but  (as  he  now 
alleged)  he  did  not  understand  what  was  done,  and  imme- 
diately on  admittance  he  surrendered  AUen*s  &rm  to  one 
Wilson,  to  secure  500  /.,  which  had  been  borrowed  from 
Wilson  by  John  King,  and  John  IRng  received  the  rents 
of  the  purchased  estates,  and  Richard  King  had  no  means 
of  living  except  what  he  received  from  his  father. 

In  1838  Richard  King  was  desirous  of  marrying,  and 
the  arrangements  necessary  to  enable  him  to  do  so  became 
the  subject  of  discussion.  A  sale  of  the  Fowelscombe  estate 
was  suggested,  a  part  of  the  purchase-money  of  which 
would  produce  him  a  present  income. 
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Richard  King^  who  was  earnestly  desirous  of  marrying,        ^^' 
consented  to  the  suggestion,  and  on  the  4th  of  August  1 838,       Satket 
the  Appellant  gave  him  a  memorandum  to  the  following        Kino 
effect :— "  Mr.  King,  on  sale  of  Fowelscombe,  will  allow  his   «^  anothar, 
son  to  take  3,000  /.  in  money  as  his  own  property  and  for 
his  own  use.    The  son  may  then,  if  he  can  get  sufficient 
income  from  Miss  C/s  relatives,  place  same  at  interest  at 
4/1 10  s.  per  cent,  per  annum,  or  invest  it  in  the  purchase 
of  any  property  in  Hants;  or,  on  the  other  hand,  he  may 
yearly  draw  a  little  upon  the  principal  in  case  his  income  be 
otherwise  insufficient.  This  course  will  enable  the  son  to  be 
independent  for,  say  at  least  fifteen  years,  even  if  he  draws 
on  principal,  and  by  that  time,  in  all  probability,  events  may 
happen  to  place  him  in  a  better  situation.    The  son  may 
settle  Miss  C.'s  own  3,000  Z.  on  herself.  He  may  also  settle 
any  of  his  property  here,  subject  to  his  father's  life,  on  her. 
This  mode,  or  an  allowance  of  income  by  the  father,  is 
the  only  thing  which  occurs  to  me.     I  do  not  advise  this 
cooTBe,  but  under  circumstances  I  see  no  other. — S.  S.^ 
Richard   King  made   no    objection.      The    estate  was 
put  up  for  sale  in  September  1838.     It  was  divided  into 
four  lots,  of  which  the  first  two  were  valued  at  23,600  2., 
and  the  other  two  at  4,500  L    No  sale  was  effected,  and 
the  lots  were  bought  in,  the  first  two  at  the  nominal  value 
thus  put  on  them.    In  October  1838  the  Appellant  offered 
to  purchase  the  first  two  lots  for  22,300  L    Some  corre- 
spondence ensued,  and  in  November  1838  Richard  King 
wrote  thus  to  the  Appellant:—*^  I  write  you  these  few 
lines  by  my  father,  who,  I  hope,  will  be  able  to  bring 
matters  to  a  close  with  you  concerning  Fawelscombe ;  as 
regards  myself,  there  is  no  one  I  should  wish  more  to 
become  the  future  possessor  of  the  old  place  than  your* 
self,  but  I  had  heard  from  my  uncle  there  is  another  person 
who  wishes  to  become  a  purchaser ;  who  it  is  I  do  not 

u  u  3 
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1866.         know ;  but  I  trust  when  you  again  consider  it  over,  you 

Satsbt       will  not  let  the  few  100  /.  upon  which  my  father  now 

1^^        stands  be  the  means  of  preventing  your  becoming  the  pur- 

and  another,    chaser.    Nothing  would  give  me  greater  pleasure  than  the 

immediate  sale,  but,  of  course,  every  100  /.,  or  the  smallest 

sum  (situated  as  I  am),  would  be  of  great  consequence ; 

yet,  as  you  know,  my  most  earnest  wish  is  that  it  should 

be  most  speedily  settled,  that  we  may  be  made  completely 

happy ;  for  our  affair  has  not  progressed  in  the  least  since 

you  left ;  nor  has  my  father  mentioned  the  subject  to  me 

since  I  saw  you,  though  nothing  can  be  kinder  than  he  is  to 

me.   I  wish  you,  therefore,  as  the  only  sincere  friend  I  have^ 

to  whom  I  can  apply,  to  try  and  bring  matters  to  a  more 

decided  point,  as  I  do  not  see  wlmt  we  are  to  wait  for, 

particularly  if  you  would  be  kind  enough  to  buy  the  place. 

I  have  not  seen  Hettty  yet,  but  can  do  so  as  soon  as  I 

know  anythuig  can  be  arranged,  so  pray  do  your  utmost 

for  us,  and  let  me  have  a  line  from  you  to  tell  what  success 

you  have  had." 

On  the  20th  o{  November  1838,  John  King  came  to  the 
house  of  thc' Appellant,  who  agreed  to  purchase  lots  1, 2 
and  4  (which  last,  in  the  Appellant's  valuation,  had  been 
put  down  at  1,000  L),  at  the  price  of  23,800  /.,  and  it  was 
arranged  that  the  purchase  should  be  completed  before 
Lady-day  1839. 

On  the  21st  November  1838,  the  Appellant  wrote  the 
following  letter  to  the  Respondent,  Richard  King  ••— ^  Your 
father  and  I  have  been  on  the  subject  of  the  Fowekeombe 
purchase  the  greater  part  of  the  morning.  His  price, 
23,800/.,  including  the  timber.  Far  be  it  from  me  to 
depreciate  the  property ;  and,  although  I  do  reaUy  considff 
it  500  /.  or  600  /•  too  much,  as  I  have  to  pay  between  300  /• 
and  400  Z.  barely  for  stamps,  I  have  at  last  agreed  with 
him  for  23,700  Z.,  the  100  L  being  deducted  for  the  annuity 
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of  501.  per  annum,  and  for  the  chief  rent,  at  1  /.  13  «.  5  dl        1856. 
per  annum,  which  have  never  formed  items  of  deduction  in       Satbrt 
any  of  the  estimates.     I  shall  prepare  the  agreement  which         ^^|^^ 
your  iather  will  take  with  him  for  your  signature,  and  on   aad  another, 
my  getting  it  back,  I  will  begin  to  make  arrangements  for 
settling  the  pturchase,  if  practicable,  at  Christmas,  or  cer- 
tainly by  Lady-day  next ;  and  be  assured  of  one  thing,  that 
both  Mrs.  S.  and  myself  are  as  anxious  for  your  happiness 
is  any  of  your  friends  can  be ;  and  in  this  purchase,  I  give 
yoa  my  word,  1  have  overstepped  the  advice  of  all  mine  in 
order  to  meet  yours  and  your  lather's  terms.    I  hope  and 
trust  it  will  prove  a  happiness  to  you;  and  in  case  the 
insurances  are  kept  up,  I  see  no  possible  loss  can  accrue  to 
you  by  the  sale,  but,  on  the  contrary,  yotir  income  wiU  be 
much  increased ;  but  I  much  doubt  if  mine  will  not  be 
considerably  diminished  by  it.    This,  however,  is  a  lottery, 
and  we  must  trust  to  a  superior  head  to  solve  the  mystery. 
Let  me  hear  when  you  wish  the  matter  to  be  settled,  and 
I  will  strive  to  accomplish  iU" 

On  the  26th  November  1838,  Richard  King  wrote  the 
following  answer : — ^"  Your  welcome  letter  of  yesterday  was 
most  satisfiictory  to  me ;  and  I  cannot  allow  another  day  to 
pass  without  sincerely  thanking  you  for  all  you  have  done 
in  my  behalf,  and  can  only  repeat  how  obliged  I  am  that 
you  are  actually  become  the  possessor  of  Fowelscombe, 
though  I  hope  (contrary  to  your  present  opinions)  to  make 
both  derive  equal  benefit  from  the  sale,  and  that  dame 
fortune  will  not  frown  upon  you,  but  that  you  may  long 
have  health  and  happiness  to  enjoy.  Of  course,  I  should 
like  to  have  all  settled  by  Christmas,  if  possible ;  but,  after 
your  great  kindness  to  me,  should  not  wish  to  put  you  to 
the  least  inconvenience  on  my  account,  though  you  must 
naturally  beUeve  that  I  am  anxious  to  have  the  purchase^ 
money  paid,  at  which  time  I  suppose  my  &ther  will  allow 

u  u  4 
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1856.         me  the  sum  he  promised  [referring  to  the  sum  of  3,000  L 
Savert       before  mentioned]  when  you  were  at  Exton ;  but  I  cannot 

Kiiia  ^®'P  ^'^"^i'^  ^*^  ^^  might  now  dive  a  little  deeper  into 
and  uuother.  his  pocket  without  feeling  it  Please  answer  this  soon, 
and  tell  me  what  was  said  on  the  subject  when  he  was 
with  you ;  or,  if  it  was  not  mentioned.  Can  you  say  some- 
thing in  my  letter  that  I  can  show  to  him,  as  anything  yon 
propose  will  have  much  more  weight  with  him  than  any- 
thing from  me.  My  father  has  just  received  the  following 
note  from  Abbott : — *  Dear  Sir,  I  am  going  to  Southamp- 
ton; if  at  home,  you  will  perhaps  give  the  bearer  a  cheque.' 
You  see  by  this  he  wishes  to  be  paid  immediately,  as  it  was 
due  the  24th  of  this  month ;  please,  therefore,  send  up  a 
draft  for  450  /.,  which  can  be  deducted  out  of  the  purchase- 
money,  as  there  are  other  things  to  pay  for;  and  imme- 
diately it  is  received,  we  will  send  you  our  acknowledgments 
for  it.  Do  not  let  it  be  longer  than  a  post  or  two,  as  he 
must  be  paid." 

The  money  so  required  was  forwarded  by  a  baoker^s 
bill,  specially  indorsed  to  John  and  Richard  King, 

Differences  arose  between  the  Appellant  and  John  King 
respecting  a  clock  and  other  fixtures,  and  in  the  letters  which 
passed  on  the  occasion  Richard  King  appeared  to  take 
part  with  the  Appellant.  These  differences  were  finally 
adjusted,  and  the  contract  of  sale  was  executed. 

On  the  13th  Jantuir^  1839,  the  Appellant  wrote  to  Richard 
King — "  On  making  the  purchase  of  FotDelscombe,  I  sent 
all  the  papers  before  counsel,  and  desired  him  to  prepare 
the  draft  of  conveyance,  as  being  more  satis&ctory  to  my- 
self than  preparing  it  at  home.  He  tells  me  that,  I  being 
the  solicitor  to  the  parties,  he  thinks  the  deed  of  conTej- 
ance  should  be  perused  and  approved  of  by  some  other 
solicitor  on  your  behalf.  If  you  remember,  in  the  case  of 
the  mortgage  I  was  advised  the  same  couree,  and  Mr.  Keib/ 


CASES  IN  THE  HOUSE  OF  LORDS.  645 

perused  the  deeds  on  your  account :  it  is  merely  as  a  mat-        ^^^ 
of  foraiy  but  as  it  is  advised  by  counsel^  under  the  circum-       Savbrt 
stances  of  my  being  a  solicitor,  and  a  purchaser,  I  should         ^^jio 
of  course  wish  it,  and  although  I  am  putting  you  to  a  few    •^4  another, 
pounds  expense  by  it,  yet  being  a  matter  advised  you  will 
not  object  to  it.     I  would  therefore  suggest  your  writing  a 
line  to  Mr.  Kelly y  or  any  other  solicitor  you  please,  on  the 
subject,  and  when  I  can  get  the  draft  from  counsel,  I  will 
get  it  perused  and  settled  by  Mr.  Fortescue  on  behalf  of 
his  brother,  and  by  Mr.  Andrews  on  behalf  of  the  other 
mortgagee,  and  lay  it  before  any  solicitor  you  please  for 
approval  on  your  behalf  before  Lady-day.    I  will  send  up 
my  accounts  of  receipts  and  payments  for  your  and  your 
fiuher's  perusal,  and  the  business  can  be  then  settled  with- 
out any  further  trouble  or  delay.'' 

Richard  King  answered  on  19th  January  1889 :  ^  I 
have  consulted  with  my  father  on  the  purport  of  your  letter. 
He  Bsys  he  does  not  see  the  necessity  of  having  the  deeds 
of  the  conveyance  perused  by  any  other  solicitor,  particu- 
larly as  it  would  be  attended  with  an  expense  which  he 
cannot  well  afford,  unless  it  was  positively  necessary,  but 
is  perfectly  satisfied  to  let  it  remain  in  your  own  hands.  I 
know  very  little  of  these  matters,  therefore  can  say  nothing, 
but  am  convinced  you  will  do  what  is  right.  I  am  very 
glad  you  are  getting  on  with  your  mortgages  better  than 
you  expected,  but  instead  of  the  'purchase'  breaking  your 
back,  I  think,  and  sincerely  hope  it  vnJl  be  the  means  of 
adding  to  it — I  am  now  going  to  ask  your  advice  privately 
about  the  purchase-money,  which,  I  suppose,  when  paid, 
will  be  placed  in  the  funds,  and  secured  to  me  ;  but  what  I 
principally  wish  to  ask  is,  whether  it  is  not  usual  and  requi* 
site  in  such  cases  to  have  trustees." 

On  the  22nd  Janitary  1839,  the  Appellant  wrote  to 
Richard  King :  ''  I  have  received  your  letter,  and  although 
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1856.        you  and  your  father  are  quite  tatisfled  (and  I  nvas  sure  jou 
Saysrt       would  be)y  with  the  conveyance  prepared  and  settled  by 

IQ^^  me,  If  having  laid  all  the  circumstances  with  the  abstract 
and  another,  of  title  before  counsel,  am  bound  to  act  as  he  directs;  he 
advises  that  as  I  am  the  solicitor  to  the  parties,  and  the 
purchaaer,  that  some  other  solicitor  on  your  behalf  should 
peruse  and  approve  c^  the  deeds  of  conveyance,  so  that 
hereafter  there  might  be  no  difficulty  on  this  account,  as 
the  Court  of  Equity,  as  it  is  right  it  should  do,  looks  at 
transactions  of  purchases  between  solicitor  and  client  with 
a  jealous  and  suspicious  eye.  I  am  quite  satisfied  so  bx 
as  I  am  concerned  individually,  but  having  acted  under  the 
direction  of  counsel  hitherto,  I  am  desirous  of  contbuii^ 
in  the  same  course.  The  deeds  too  being  (and  having  been) 
prepared  by  counsel,  must  be  also  satisfactory  to  your 
father  and  yourself  on  this  account.  I  shall  be  glad  if  yoo 
will  enclose  in  your  next  letter,  and  as  soon  as  you  can,  as 
I  expect  the  draft  of  conveyance  fix>m  town  almost  every 
day,  a  note  to  Mr.  Kelly,  or  Mr.  Baron,  or  any  other 
solicitor  you  please,  requesting  him  to  peruse  and  settle  the 
draft  of  conveyance  on  your  behalf.  I  am  sure  Kelfy  wH 
not  charge  more  than  two  guineas  for  doing  this;  and  there 
is  a  ladder  or  ladders  at  Fawelscambe,  a  grinding  stone,  and 
I  believe  a  walk  roller,  which  I  will  take  of  your  &ther  at 
a  valuation  to  pay  this  expense.  I  hope  to  get  all  readj 
within  a  few  days  of  Lady-day,  when  we  will  arrange  as  to 
the  settlement  of  the  business,  which  I  think,  however,  will 
be  requisite  to  be  done  here,  as  I  should  not  be  able  to  get 
into  Hants  at  that  time.'' 

Richard  King  enclosed  in  a  letter  to  the  Appellant  a 
note  to  Mr.  Kellj/,  requesting  him  to  "  peruse  and  settle 
the  deeds  of  conveyance  of  the  Fowelscombe  estate  to 
Mr.  Savery  on  my  behalf."  Mr.  Kelly  did  so,  and  re- 
tinned  them  to  the  Appellant,  approved,  in  writing.    The 
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Appellant  wrote  an  account  of  the  monicB  wUdi  made  up       18S0. 
the  purchase-money;  spoke  of  the  3,000  /.  to  be  paid  to      Satbbt 
Bkkard  King^  as  if  capetble  of  prodocing  him  135/«  a        ^* 
year,  and  added,  ''  the  only  deficiency  arising  is  the  pay-  and  anothei: 
ment  of  the  yearly  insurances ;  but  your  &tber  promises 
to  do  this :  and  if  he  should  not,  I  should  recommend  your 
doing  so,  and,  if  necessary,  to  sell  any  portion  of  the  poli- 
cies to  meet  the  demand,  rather  than  to  lose  the  whole." 
Mickard  King  wrote  on  8d  March,  to  the  Appellant :  **  As 
yoa  consider  the  best  plan  will  be  for  me  to  harea  banker's 
bill  in  Lomdon  at  seven  days'  sight  for  3,000  /.,  will  you  be 
kind  enough  to  let  it  be  paid  in  that  way.    What  would 
yon  advise  me  to  do  with  so  large  a  sum,  and  where  can 
I  get  4  i  per  cent,  for  it?  which  must  be  the  case,  to 
make  136  L  a  year;  the  fimds,  I  believe,  will  only  give  3  /. 
per  cent,  and  of  course  I  should  not  like  to  place  it  where 
tbe  security  is  not  good;    I  shall  try  if  my  fiither  cannot 
make  it  200  /.  a  year,  which  was  the  sum  he  named  in  the 
first  instance,  though  from  your  letter  it  appears  he  will 
actually  receive  a  very  trifling  sum,  and  how  he  can  have 
the  very  large  income  you  speak  of  I  know  not.    He  is 
H)  very  dose  that  I  have  not  the  least  idea  what  he  has  a 
year.    Nor  has  he  told  me  exactly  what  property  there  is 
QQSold,  or  whether  any  of  it  is  entailed  on  me;  but  from 
what  I  remember,  some  fields  were  taken  from  one  lot  to 
put  to  another  to  make  them  more  compact     I  hope  you 
will  not  think  me  very  troublesome  for  asking  many  ques* 
tions,  but  things  are  done  in  such  a  hurry  sometimes,  and 
knowing  so  very  little  about  the  estate,  that  I  confiise  one 
with  the  other,  so  you  must  please  excuse  my  stupidity." 

On  the  27th  of  March  1839,  the  Appellant  went  to  Dor^ 
Chester^  and  met  John  King  and  Richard  King,  who  exe- 
cuted the  conveyance,  and  the  Appellant  thereupon  paid 
into  the  hands  of  Richard  King  a  banker's  bill  for  3,000  Lf 
which  the  Appellant  had  specially  indorsed,  payable  to  the 
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18M.       ^order  of  Richard  Kinff,  and  at  the  same  he  paid  to  John 

Savbrt       Kinff  the  sum  of  727/.  d«.  6d.,  the  balance  of  the  pur- 

-^j^        chase-money^  and  delivered  up  the  policies  of  assurance. 

and  another.   One  of  these  had  since  been  sold  by  Richard  King^  in 

order  to  pay  the  expense  of  keeping  up  the  others. 

On  IsiMarch  1847,  Richard  King  filed  his  bill  (which  was 
afterwards  amended)  in  Chancery,  against  both  his  &ther 
and  the  Appellant,  setting  forth  the  above  facts,  charging 
undue  influence,  and  praying  that  it  might  be  declared  that 
the  mortgage  of  8th  April  1835,  and  the  conveyance  of 
March  1839,  were  void  as  against  himself,  and  that  the 
Appellant  might  be  decreed  to  reconvey,  and  procure 
«11  necessary  parties  to  reconvey  to  him,  Richard  King 
the  reversion  of  the  said  estates,  subject  to  the  life  interest 
of  John  King;  Richard  King  being  willing  and  offenng 
to  pay  to  the  Appellant  the  said  sum  of  3,000  2.,  with  inte- 
rest thereon,  and  to  deal  with  the  several  remaining  policies 
of  assurance,  assigned  by  the  said  indenture  of  the  8th  day 
of  AprU  1835,  in  such  manner  as  the  Court  should  direct,  or 
in  case  the  Court  should  be  of  opinion  that  the  said  mort- 
gage transaction  ought  not  to  be  set  aside,  then  that  the 
Appellant  might  be  decreed  to  reconvey  and  procure  all 
persons  claiming  under  him  to  reconvey  to  Richard  King 
the  reversion  in  the  said  estates  and  hereditaments,  subject 
to  the  said  mortgage,  the  said  Respondent  being  willing,  and 
offering  in  such  case  to  repay  to  the  Appellant  the  said 
sum  of  3,000  Z.,  with  interest  thereon. 

John  King  likewise  filed  a  bill  against  the  Appellant, 
which  in  substance  prayed  for  an  account  The  AppeUant 
appeared,  and  put  in  his  answers  to  both  the  bills. 

The  suit  of  Richard  King  was  heard  before  Sir  James 
Parker  in  December  1851,  and  January  1852,  but  do 
judgment  was  delivered  by  that  learned  Judge,  who  died 
in  the  month  of  Augtist  1852. 

The  cause  was  re-heard  before  Vice-Chancellor  Sir  John 
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Stuart  in  January  1853,  who,  by  his  decree,  dated  25th         1856. 
Febntary  1853,  declared  that  the  indentures  of  mortgage       Savert 

Mm 

o(  April  18S^  were  invalid  so  far  as  they  purported  to         jj^jj^^j 

create  a  charge  upon  Richard  King's   interest    in    the    and  another. 

estates  purchased  by  the  Appellant;  that  the  sale  of  Michard 

King's  interest  in  the  said  estates  to  the  Appellant,  and  the 

indentures  of  March  1839,  so  far  as  they  purported  to  con- 

Tey  Richard  King's  interest  therein  to  the  Appellant,  were 

bfalid,  and  ought  to  stand  as  a  security  only  for  the  sum 

of  3,000  /•  paid  by  the  Appellant  to  Richard  Kirig,  and 

interest  thereon ;  and  that  Richard  King  was  entitled  to 

have  the  said  indentures  of  April  1835  and  March  1839, 

80  fiur  as  they  affected  his  interest  in  the  said  estate,  set 

aside,  upon  his  paying  such  monies  and  executing  such 

assignment  as  thereinafter-mentioned.    And  the  Court  did 

declare  that  the  sums  of  1,000  /•  and  3,500  L  paid  by  the 

Appellant  in  discharge  of  the  mortgages  of  the  24th  day  of 

October  1835,  and  the  14th  day  of  February  1637,  and  also 

the  sum  of  1,900  /.  secured  by  the  mortgage  of  the  29th  day 

of  September  1837,  and  the  sum  of  455  /.,  the  amount  of 

the  joint  promissory  note  of  Richard  King  and  John  King,, 

with  interest  thereon  from  the  death  of  John  King,  ought 

to  be  charged  for  the  benefit  of  the  Appellant,  upon  the 

rerersion  in  fee-simple  of  Richard  JShtg:  and  accounts 

were  ordered  on  the  footing  of  this  decree  (a). 

The  Solicitor-General  (Sir  R.  Bethelt),  and  Mr. 
Wilkoch  (Mr.  F.  T.  White  was  with  them),  for 
the  Appellant. 

The  decree  here  is'  eiToneous  in  form,  as  it  sets  aside 
only  part  of  a  contract,  that  which  relates  to  the  sale  by 
the  son,  while  it  confirms  the  contract  with  the  father. 
This  in  fact  amounts  to  making  a  contract  of  a  different 

{a)  1  Smale  &  Gif.  271. 
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1856.        sort,  a  thing  which  equity  cannot  do.    Besides  which,  in 
Savbbt       neither  mode  of  treating  the  case  can  the  Appellant  be 

Kjko  replaced,  as  eqniiy  requires  that  he  should  be,  in  the  same 
and  another,  situation  as  before,  for  one  of  the  policies  eflPected  to 
*  secure  payment  of  his  debt  has  been  sold ;  and,  in  addition 
to  all  this,  the  decree  is  defective  in  not  directing  that 
allowance  shall  be  made  to  the  Appdlant  for  the  money 
he  has  expended  on  improvements  in  the  estate.  The 
transaction  itself  was  perfectly  proper,  and  the  conduct  of 
Richard  King  since  executing  the  mortgage  has  been  in 
many  respects  a  ratification  of  what  he  then  did.  The 
tenant  for  life  and  the  remainder-man  were  entitled  to 
make  an  arrangement  of  this  kind,  and  equity  will  not 
interfere  with  the  terms  of  it  where  fraud  cannot  be 
alleged.  It  caxmot  be  alleged  here.  The  Court  wiH  not 
view  a  transaction  of  this  kind  in  the  light  of  an  ordfaiary 
sale  of  a  reversion  by  a  remainder-man,  but  as  a  iamily 
arrangement,  as  to  which  there  might  be  motives  which  a 
court  of  equity  could  not  reach  :  TweddeHr.  Tweddell{h\ 
King  v.  Hamlet  (c).  Here  the  remainder-man  received  a 
direct  benefit ;  he  was  residing  with  his  father,  was  sup- 
ported by  his  father,  and  was  enjoying  through  his  fiither's 
means  all  the  pleasures  and  comforts  of  Kfe.  One  direct 
effect  of  the  mortgage  was  to  reduce  the  ^interest  payable 
by  the  father  to  the  extent  of  100  /.  a  year,  and  the  son 
must  have  received  some  benefit  from  that  reduction.  The 
efiect  of  the  mortgi^e  has  been  unstated  by  Mr.  Kelfy]  it 
did  not  deprive  Richard  King  of  the  estate,  it  only  made  it 
chargeable  with  a  debt  of  10,000/. ;  and  it  has  aheady 
been  shown  that  he  must  have  received  a  benefit  from 
the  transaction.  The  intentions  of  the  parties  may  be 
gathered   from    the    correspondence,  and    that   entirely 

(h)  Turn.  &  R.  1. 

(c)  2Myl.  &K.466;  3aark&F.218. 
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relieres  the  Appellant  from  any  imputation  of  having        1856. 
taken  an  un£ur  advantage  of  his  situation  to  obtain  a      S^TsaT 
hen^t  for  himself.    Admitting  therefore  the  full  force  of        ^^^ 
the  rule  which  requires  a  solicitor  when  purchasing  from  a  ^mA  another, 
dienty  or  a  ta»tee  when  dealing  with  a  cestui  que  trugt,  to 
act  with  the  greatest  degree  of  fidmess,  the  Appellant 
hece  has  observed  that  rule.    Hunter  v.  Atkins  (jd),  and 
Holman  v.  Loynes  (e\  show  that  under  circumstances 
such  as  exist  here  there  is  no  ground  for  imputing  what 
has  been  done. 

In  Sugden  on  Vendors  and  Purchasers  (f),  it  is  said, 
^  the  rule  does  not  apply  to  a  sale  by  a  fiither,  tenant  for 
life,  and  his  son,  tenant  in  tail  in  remainder,  for  they  form 
a  vendor  with  a  present  interest,  and  meet  a  purchaser 
with  the  same  advantage  as  if  a  single  person  had  the 
whole  power  over  the  estate;"  Wood  v.  Abrey  (g). 
Such  a  sale  was  there  treated  as  invalid,  but  it  was  on  the 
grounds  that  the  vendors  were  under  the  pressure  of 
distress,  that  advantage  was  taken  of  it,  that  they  had  no 
advice,  and  that  the  price  given  was  plainly  inadequate, 
which  cannot  be  alleged  here.  In  Cooke  v.  Burtchaell  (A), 
the  doctrine  of  undue  influence  was  declared  to  be  one  on 
which  the  Court  could  not  satisfactorily  act  without  clear 
evidence  of  facts,  because  it  was  impossible  to  measure 
the  influence  of  a  father  over  a  son,  and  in  that  case  the 
matter  was  treated  as  a  family  arrangement,  and  not  as  a 
case  of  the  sale  of  a  reversionary  interest.  That  case  and 
the  present  very  strongly  resemble  each  other  in  circum- 
stances. On  the  other  hand,  this  case  does  not  in  the 
least  d^ee  resemble  that  of  Archer  v.  Hudson  (t),  which 
wiD  be  relied  on  by  the  other  side,  for  there  a  young  lady, 

(tf)  3  MjL  &  K.  113.  (ff)  3  Mad.  417. 

(0  4  De  G.  Mac.  &  G.  270.  (h)  2  Dm.  &  War.  165. 

(/)  p.  824.  (•)  7  Beav.  651. 
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1806.        two  months  after  she  came  of  age,  entered  into  a  bond  to 

Satk&t       the  bankers  of  her  uncle,  who  had  brought  her  up,  to 

Kino        secure  to  them  the  payment  of  the  floating  balance  he 

»nd  another,  owed  them.     She  was  under  no  obligation  to  do  this ;  it 

was  not  a  matter  of  family  arrangement,  and  she  did  not 

receive  any  benefit  whateyer  from  the  transaction.    These 

differences  render  that  case  entirely  inapplicable  to  the 

present. 

[The  Lord  Chancellor. — The  father  seems  to  have  had 
the  whole  benefit  of  the  transaction.  Neither  all  nor  the 
larger  part  of  the  purchase-money  went  to  the  son,  but  it 
was  all  absorbed  by  the  debt  of  the  father.  Is  such  a 
transaction  warranted  by  the  authorities  ?] 

That  fiu:t  did  not  afiect  the  Appdlant,  who  has  through- 
out acted  openly,  and  has  paid  a  fair  value  for  the 
property.  The  delay  here  and  the  subsequent  conduct  of 
Richard  King  constitute  an  answer  to  the  claim. 

Mr.  Bacon  and  Mr.  Follett  appeared  for  the 
Respondent,  Richard  King,  and  Mr.  Malins  and 
Mr.  Nichols  for  John  King. 

The  Lord  Chancellor  observing  that  the  interest  of 
these  two  respondents  was  the  same  with  r^ard  to  this 
appeal,  said  that  the  House  would  only  hear  two  counsel, 
and  the  Respondents  must  settle  between  themselves  which 
should  be  heard. 

Mr.  Bacon  and  Mr.  Follett  addressed  the  House : 
It  is  no  valid  ground  for  impeaching  the  judgment  in 
this  case  that  the  Appellant  cannot  be  put  into  precisely 
the  same  situation  as  before.  The  Court  may  give  special 
directions,  such  as  will  carry  into  effect  what  it  shall  deem 
to  be  the  justice  of  tlie  case.     King  v.  Hamlet  (J)  shows 

(j)  4  Sim.  223  ;  2  Myl.  &  K.  456  ;  3  Clark  &  F.  218. 
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that  the  Court  will  not  refuse  relief  unless  the  special         1856. 
circumstances  of  the  case  are  such  as  to  disentitle  the       Satbrt 
party  to  ask  for  it  ^Tko 

It  may  be  admitted  that  equity  will  not  look  too  and  another, 
narrowly  into  &mily  arrangements^  but  it  will  not  permit 
a  tenant  for  life  wrongfully  to  charge  the  inheritance,  even 
under  pretence  of  benefiting  it ;  Caldecott  v.  Brown  (]k)  ; 
bat  will  at  least  see  that  the  transaction  is  one  of  family 
arrai^ementy  and  that  the  interests  of  a  young  and  inex- 
perienced man  are  not  wholly  sacrificed.  This  was  not  a 
family  arrangement ;  the  interests  of  the  son  were  sacrificed. 
Without  proper  advice,  Richard  King  was  induced,  for  the 
sole  benefit  of  his  father,  to  burdai  an  estate  with  debts 
not  his  own  to  three-fourths  of  its  value.  The  Appellant, 
as  an  attorney,  so  far  from  assisting  in  producing  such  a 
result  (especiaUy  for  his  own  benefit),  was  bound  to  do 
his  utmost  to  prevent  it :  Oibson  v.  Jeyes  (/)•  Instead  of 
that  the  Appellant  consulted  only  the  father's  interest  and 
his  own.  Without  the  sacrifice  of  the  son's  interest  this 
security  was  not  marketable,  for  the  incumbrances  more 
than  covered  the  life  interest  of  John  King,  and  the  son 
was  therefore  induced  to  become  a  party  to  an  act  which 
made  the  security  marketable,  but  entirely  at  his  own  cost* 

[Lord  JBrongham.^^There  has  been  a  delay  of  twelve 
years  here  before  any  attempt  was  made  to  set  aside  the 
transaction*] 

That  is  so ;  but  as  to  that.  Charter  v.  Trevelyan  On) 
shows  that  mere  lapse  of  time  is  no  answer  in  a  case  of  this 
kind.  Circumstances  which,  in  King  v.  Hamlety  operated 
strongly  on  the  minds  of  all  the  equity  Judges,  have  no 
application  here  against  Richard  King,  for  he  has  not 
exercised  any  rights  in  virtue  of  the  transaction  which  he 

(i)  2  HaK,  144.  (m)  11  Clark  &  F.  714. 

(/)  G  Ves.  286. 
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1866.        nov  seeks  to  impeach^  except  that  of  selling  one  policy  of 

Savbbt       assurance,  which  he  sold  on  the  advice  of  the  Appellant, 

j^^^        and  the  value  of  ivhich  can  easily  be  made  good.    The 

anddnother.    conduct  of  the  Appellant  does  not  entitle  him  to  the 

fiivour  of  the  Court.  He  did  not  properly  explam  to 
Richard  King  the  real  nature  of  the  transaction ;  and  that 
omission,  even  according  to  Hunter  v.  Athins  (n),  and 
Holnutu  v.  Loynes  (o),  the  cases  the  most  favourable  to  his 
argument,  is  sufficient  to  show  that  the  transaction  cannot 
be  sustained.  The  property  here  was  not  resettled  in  a 
reasonable  and  proper  mode,  if  the  interests  of  the  family 
were  to  be  regarded  ;  and  therefore,  even  under  the 
pretence  of  being  a  fiunily  arrangement,  the  setdement 
cannot  stand :  Hoghton  v.  Hoghtan  (p) ;  nor  can  any  argu- 
ment be  raised  as  to  acts  of  ratification,  where  all  that  the 
son  did  or  omitted  to  do  was  done  or  omitted  in  ignorance, 
and  without  proper  information :  Qowland  v.  De  Faria  (fj), 
Crowe  V.  Balkard  (r). 

The  SoUcitoT'General  in  reply : 

The  combination  of  father  and  son  in  this  appeal,  as  com- 
plainants against  the  transactions  of  1835,  is  a  mere  mockery 
of  the  process  of  the  courts.  The  princijde  that  a  fiunily 
arrangement  is  not  to  be  looked  into  too  narrowly,  especi- 
aUy  if  the  son  is  aware  of  the  facts  (of  which  there  is  no 
doubt  here),  was  affirmed  and  acted  on  in  Wallace  t. 
Wallace  (s) ;  and  it  is  now  a  settled  rule  that  the  law  contem- 
plates bargains  between  the  tenant  for  life  and  the  remain- 
der-man, and  will  not  interfere  as  to  such  baigains,  except 
where  fraud  has  been  practised.    No  firaud  whatever  has 

(»)  3  Myl.  &  K.  118.  v.  Towmend,  2  Dow.  &  C.  4S0. 

(o)  4  De  G.  Mac.  &  G.  270.  (r)  3  Bro.  C.  C.  117 ;  2  Cox, 

ip).  15  Beav.  27a  263 ;  1  Yea.  jan.  215. 

(q)  17  Vefi.  20.    See  JHuIUns  («)  2  Dni.  &  War.  452. 
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been  practised  here;  and  though  the  money  advanced        1866. 
went  perhaps  directly  into  the  pocket  of  the  father^  the  son,       Satsbt 
who  Kved  with  him,  and,  without  labour,  enjoyed  all  the        -^"^^ 
comforts  and  pleasures  of  the  position  his  father  main-   9od  another, 
tainedy  really  had  the  benefit  of  the  advances,  and  cannot 
now  be  heard  to  impeach  what  was  done  in  order  to  obtahi 
them. 

The  Lord  Chancellor  mored  the  judgment  of  The  House.    9  May  1856. 
After  folly  stating  the  &cts  and  the  pleadings,  his  Lordship 
proceeded  thus : 

It  is  hardly  necessary  to  say  that  where  any  person 
seeks  the  aid  of  a  court  of  equity  to  enable  him  to  get  rid 
of  the  eflfects  of  deeds  which  he  has  executed,  the  burthen 
of  proof  18  on  him  to  make  out  a  case  for  such  interven- 
tiOD.  The  question  here  is,  whether  the  Plaintiff  has  made 
oat  such  a  case,  that  is,  whether  the  circumstances  attend- 
ing his  concurrence,  first  in  the  mortgage  and  afterwards 
in  the  sale,  were  such  as  entitle  him  to  treat  what  was 
d(»ie  as  a  fitiud  or.imposition,  and  so  not  binding  on  him. 
.  The  doctrine  of  equity  on  this  head  is  well  established. 
The  legal  right  of  a  person  who  has  attained  his  age  of 
twenty-one  to  execute  deeds  and  deal  with  his  property  is 
indisputable.  But  where  a  son,  recently  after  attaining  his 
majority,  makes  OTer  property  to  his  fiither  without  con- 
aeration,  or  for  an  inadequate  consideration,  a  court  of 
equity  expects  that  the  &ther  shall  be  able  to  justify  what 
has  been  done;  to  show,  at  all  events,  that  the  son  was 
really  a  free  agent,  that  he  had  adequate  independent 
adrice,  that  he  was  not  taking  an  imprudent  step  under 
parental  influence,  and  that  he  perfectly  understood  the 
natore  and  extent  of  the  sacrifice  he  was  making,  and  that 
he  was  desirous  of  making  it. 

So,  again,  where  a  solicitor  purchases  or  obtains  a  benefit 
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1856.        from  a  client,  a  court  of  equity  expects  him  to  be  able  to 
Savkst       show  that  he  has  taken  no  advantage  of  his  professioiial 

Kjno  position ;  that  the  client  was  so  dealing  with  him  as  to  be 
and  another,  free  from  the  influence  which  a  solicitor  must  necessarily 
possess,  and  that  the  sohcitor  has  done  as  much  to  protect 
hts  client's  interest  as  he  would  have  done  in  the  case  of 
the  client  dealing  with  a  stranger.  This  duty  exists  on  the 
part  of  the  solicitor  in  all  cases  where  he  is  dealing  with 
any  client,  but  of  course,  where  the  client  is  a  very  yovDg 
man  who  has  only  just  attained  his  majority,  and  who  is  so 
&r  unemancipated  as  to  be  still  living  under  his  father  a 
roof,  as  part  of  his  fiumly,  the  duty  is,  if  not  stronger,  at 
aH  events  more  obvious. 

Now  what  is  here  contended  for  is  (applying  ourselTes 
first  to  the  mortgage)  that  it  was  obtained  from  Richardf 
die  Plaintiff  below,  by  the  two  Defendants  below,  in  viola- 
tion of  both  these  principles ;  that  in  oixler  to  suit  the 
purposes  of  the  frither  and  of  the  solicitor,  the  son  was 
induced  by  them,  within  a  month  after  he  came  of  age,  to 
burthen  his  inheritance  with  a  mortgage  to  the  amount  of 
nearly  half  the  value  of  the  estate^  for  which  he  receited 
no  consideration  whatever;  and  that  he  did  this  without 
having  the  benefit  of  any  adequate  independent  advice,  to 
expl&in  to  him  the  consequences  of  what  he  was  doing,  aad 
fairly  to  put  him  on  his  guard.  That  he  received  bo  con- 
sideration for  his  concurrence  in  the  mortgage  is-  clear,  for 
it  was  made  to  secure  a  debt  contracted  by  his  father,  for 
his  own  purposes,  before  the  son  attained  his  majority. 
It  is  true,  indeed,  that  this  ,debt  amounted  to  only 
'9,667/.  16  5.  Bd,f  whereas  the  mortgage  was  for  10,000/^ 
and  the  difference,  332  /.  3  5.  4  <f.,  is  stated  on  the  free  of 
the  deed  to  have  been  paid  to  the  frrther  and  the  son.  But 
no  evidence  was  given  tending  to  show  that  any  part  of 
this  sum  actually  came  to  the  hands  of  the  son.    And  the 
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I'easonable  inference  is,  that  it  did  not,  more  especiaiHy  as,        185«. 
in  the  deed  of  the  8th  of  April,  whereby  the  policies  were       Savkky 
Magned,  the  whole  sum  of  10,000 /•  is  stated  to  be  the        kI;.^ 
proper  debt  of  the  father.  ^^  another- 

Bat  then  it  was  contended  that,  as  part  of  the  arrange- 
ment was,  that  the  interest  on  the  fether's  debt,  which  had 
theretofore  been  paid  at  the  rate  of  five  per  cent.,  should 
be  reduced  to  four  per  cent.,  this  would  be  a  saving  of 
100  /.  per  annum  to  the  father ;  and  as  the  son  made  part 
of  the  father^s  family,  it  was  argued  that  this  was  a  sub- 
stantial benefit  to  him  as  well  as  to  his  father.  This,  how- 
e?er,  cannot  be  treated  as  a  valuable  consideration  for  the 
son;  for  the  &ther  was  under  no  obligation  to  continue 
him  as  part  of  his  &mily.  And  though  where,  when  an 
ddest  son  comes  of  age,  and  an  arrangement  is  made  of 
the  fiimily  property,  for  the  general  benefit  of  its  members, 
a  court  of  equity  does  not  nicely  scan  its  terms,  or  inquire 
whether  each  party  has  had  a  due  share  of  benefit,  yet 
soch  a  doctrine  does  not  apply  where  the  whole  arrange- 
ment consists  in  a  transaction  by  which  the  son,  without 
consideration,  gives  up  valuable  rights  to  his  father.  I  must 
not  be  understood  as  questioning  the  position  that  a  son 
may  give  up  all  or  any  portion  of  his  property  to  his  father 
without  consideration.  Undoubtedly  he  may  do  so;  but 
then  it  is  incumbent  on  the  father,  accepting  such  a  benefit, 
to  satisfy  the  Court  before  which  the  transaction  is  im- 
peached that  the  son  fully  understood  what  he  was  doing ; 
that  no  artifice  or  contrivance  was  made  use  of  to  induce 
him  to  do  the  act  complained  of,  and  that  the  son  had 
competent  means  of  forming  an  independent  judgment. 
The  fiuher  is  bound  to  make  this  out;  and  this  brings  us 
to  the  second  point. 

Has  the  Appellant  made  out  that  in  this  case  Richard 
had  ike  means  of  thus  forming  an  independent  judgment  ? 
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1856.        In  order  to  come  to  a  just  conclusion  on  this  point,  we 

Savsbt       T[^vmt  look  to  the  facts  as  disclosed  by  the  pleadings  and 

,/*  evidence  in  the  cause. 

Kino 

and  another.  Richard  attained  his  majority  on  Saturday  the  7th  of 
March  1835.  At  that  time  Savery  was  on  a  visit  at  the 
house  of  John  King,  the  &ther,  in  Hampshire.  His  visit 
commenced,  according  to  the  statement  in  his  second 
answer,  on  or  about  the  21st  of  February ,  and  he  returned 
home  to  Modbury,  in  Devonshire,  two  days  aAer  Richard 
had  come  of  age,  namely,  on  Monday  the  9th  of  Mard^ 
On  the  Saturday  following  his  return,  namely,  on  Satwrday 
the  14th  of  March,  Savery  wrote  a  letter  to  Mr.  Shartlmd, 
a  gentleman  at  the  Bar,  in  Londim,  whom  it  appean 
Savery  was  in  the  habit  of  consulting,  and  employing  as 
his  conveyancing  counsel ;  and  in  that  letter  these  words 
occur :  **  I  will  send  you  instructions  for  £ui^'s  disentailing 
deeds  early  in  next  week,  and  must  claim  your  early  atten- 
tion to  them/'  On  the  same  day  he  wrote  to  John  Kwjj 
the  father,  the  letter  on  which  so  much  reliance  has  been 
placed.  [His  Lordship  read  it]  There  is  some  difficulty 
in  reconciling  these  two  letters.  That  to  Mr.  King  would 
lead  to  the  inference  that  neither  the  recovery,  nor,  of  course, 
the  mortgage,  had  then  been  agreed  on.  ^*  I  should  there- 
fore advise  that  you  and  Richard  concur."  This  is  not 
the  language  of  a  man  who  has  already  received  authority 
to  do  what  he  was  thus  advising  to  be  done.  And  yet 
Savery*s  letter  to  Mr.  Shortland  refers  to  the  recovery  as 
something  already  agreed  on,.and  as  to  which,  apparently, 
there  had  been  previous  correspondence  between  tbem. 
I  find  it  impossible  not  to  come  to  the  conclusion  that  the 
recovery  had  been  agreed  on  between  Savery  and  Joks 
King,  the  father,  during  the  visit  of  the  former  in  Hamp- 
shire,  and  that  the  letter  of  the  14th  of  March  was  written 
to  the  father,  in  order  that  it  might  be  shown  by  him  to 
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liis  son,  with  the  view  to  obtaining  his  concurrence  to  the         1856. 

course  thus  recommended  by  Savery,     Indeed  the  tran&-       Savbry 

action^  so  far  as  relates  to  the  recovery,  was  one  so  obvi^         ^^* 

ously  proper,  and  for  the  interest  of  the  whole  family,  that    and  another. 

no  one  can  question  the  prudence  of  the  advice  given, 

whether  it  was  first  suggested  to  the  son  by  the  letter,  as 

the  letter  would  seem  to  import,  or  whether,  as  I  think 

must  have  been  the  case,  it  had  been  previously  arranged 

between  the  father  and  Savery  in  Hampshire,    Savenfj  in 

his  first  answer,  says,  that  during  his  Hampshire  visit,  the 

extent  of  the  son's  interest  in  the  property,  and  the  neces* 

sity  of  barring  his  estate  tail,  had  been  spoken  of.     I  think 

the  conversation  must  have  gone  further,  and  that  the 

recovery  had,  at  all  events  between  Savery  and  the  fiaither, 

been  actually  agreed  on;  otherwise  I  cannot  understand 

the  language  used  in  the  letter  to  Mr.  Shortland. 

The  question,  however,  so  far  as  relates  to  the  recovery, 
is  not  important,  except  as  it  may  throw  Ught  on  the 
mortgage  which  accompanied  or  followed  it.  What  we 
bave  to  decide  is,  whether  in  concurring  in  the  mortgage 
Richard  had  all  the  protection  which,  as  against  his  father 
and  the  father's  legal  adviser,  he  was  entitled  to. 

Savery*s  visit  in  Hampshire  lasted  about  a  fortnight,  and 
be  states  in  his  answer  that  during  that  period  he  went 
through  his  accounts  with  John  King^  and  that  various 
calculations  were  made  with  reference  to  a  proposal  of  the 
&ther  *and  son,  made  to  him  for  paying  off  the  fiaither*s 
debts,  by  raising  10,000/.  on  mortgage  of  the  inheritance, 
at  four  per  cent.  This  must  in  all  probability  have  been 
done  while  the  son  was  still  a  minor,  for  he  only  attained 
bis  age  of  twenty-one  years  on  Saturday  the  7th  of  Marchy 
and  on  the  following  Monday  the  visit  ended.  Then  came 
tbe  letter  of  the  14th,  which  I  have  already  mentioned, 
and  in  which  Mr.  Savery  refers  to  the  plan  of  charging 
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1856.        the  money  on  the  inheritance*    This  had  obviously  either 
Savebt       been  arranged  during  the  visit  in  Hanquhire,  or  was  at 

Kino        ^^'^^  ^^^  without  deliberation  acceded  to  by  the  son  upon 
and  auother.   receipt  of  the  letter  of  the  14th  of  March.    For  on  the 

18th  we  find  Savery  writing  to  Mr.  Shortland  on  the 
subject  of  the  mortage,  that  is  a  mortgage  of  the  inheri- 
tance, in  terms  which  show  that  the  whole  matter  had 
'  been  then  determined  on,  and  indeed  which  seem  to  import 
that  even  before  that  day  there  had  been  correspondenoe 
on  the  subject  between  Savery  and  Mr.  Shortland. 
I  allude  to  this*  passage :  '^  I  also  send  you  the  last  deed 
of  further  charge  to  me,  which  fully  recited  the  original 
mortgage  and  subsequent  further  charges  to  me,  and,  as 
you  will  perceive,  there  is  some  interest,  about  300/.,  I 
think,  due,  and  I  am  to  pay  on  advance  somewhat  more, 
very  soon.  I  will  thank  you  to^draw  the  necessary  deed 
of  uses,  and  as  it  is  intended  that  the  property  should  be 
made  in  the  first  place  subject  to  the  9,000  2.,  and  perhaps 
any  further  sum  not  exceeding  10,000/.,  to  me,  and  then 
to  King  for  life,  and  his  son  in  fee,  I  have  thou^t  it 
might  save  trouble  to  send  you" — a  precedent  which  he 
mentions. 

The  inference  is  irresistible  on  this  part  of  the  case,  that 
up  to  the  time  when  instructions  were  given  for  preparing 
the  mortgage  Richard  had  acted  without  any  adrice, 
except  what  he  derived  from  his  father  and  Mr.  Stwery, 
There  is  no  room  for  supposing  that  he  had  seen  or  could 
have  seen,  any  one  else  to  whom  he  could  resort  for 
assistance. 

Mr.  Shortland  prepared  drafts  of  the  necessary  deeds, 
that  is,  the  disentailing  deeds  and  the  mortgage  of  the 
inheritance  for  10,000/.,  and  these  deeds  were  executed 
by  Richard  and  by  his  father  on  the  9th  of  April 

The  question  is,  whetlier  before  Richard  had  so  bound 
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his  inheritance  he  had  been  duly  and  properly  put  on  his         1866. 
guard  as  to  the  nature  and  consequences  of  what  he  was       Sayert 
doii^,  so  as  to  enable  him  to  act  independently  and  free         ^^'^^ 
from  the  influence  of  his  father  and  the  &mily  solicitor,   and  anoUier. 
That  he  had  no  such  independent  advice  previously  to  the 
preparation  of  the  deeds  is  plain,  as  I  have  already  stated* 
What  is  the  evidence  as  to  the  intermediate  period,  that 
is  the  time  which  elapsed  after  Mr.   Savery  had  left 
Haaqtskire  on  the  9th  of  Marchy  and  given  instructions 
to  Mr.  Shortland,  and  the  9th  of  April  when  the  deeds 
were  executed  ? 

It  spears  that  when  Mr.  Shartland  sent  the  drafts  of 

the  deeds  to  Mr.  Saveiy  they  were  accompanied  by  a 

letter,  dated  the  28th  of  March,  in  which  occurs  the 

following  passage :  ''  As  the  son  gives  up  so  much  without 

any  apparent  consideration,  it  will  be  necessary  for  you  to 

have  evidence  within  your  power  to  show  that  no  undue 

influence  was  exercised  by  his  ikther,  but  that  he  (the  son) 

felly  understands  what  he  is  about,  the  more  particularly 

as  the  money  is  due  to  you,  and  you  are,  I  presume,  the 

iamily  solicitor.''    At  or  very  soon  after  this  time  Richard 

King  and  his  father  were  on  a  visit  in  Devonshire  to 

Thomas  King,  the   uncle  of  Richard^  who  resided  at 

Hwsh,  which  is  four  or  five  miles  distant  from  Modbury^ 

where  Savery  resided  and  carried  on  his  business.    Savery 

tells  us  in  his  answer  that  on  the  3d  of  April,  while 

Richard  and  his  father  were  thus  visiting  ThotnaSf  he 

communicated    to  Richard   the    advice  which   he  had 

received  from  Air.  Shartland,  and  that  Richard  thereupon 

desired  him  to  send  the  drafts  of  the  proposed  deeds  to 

Mr.  Kelly,  a  solicitor  then  residing  at  Modbury,  which 

direction  was  accordingly  complied  with.    Savery  says, 

that  he  at  the  same  time  explained  to  Richard  the  nature 

of  the  transaction,  and  that  on  or  about  the  same  day,  it 
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1856.         was  arranged  that  on  the  7th  of  April  the  deeds  should  be 
Saybbt       executed.   The  draft  of  the  mortgage  deed  having  heen^  in 

Kino        conformity  with  the  direction  of  Richard^  submitted  to 
«nd  another.   Mr.  Kelly y  was  returned  by  him  to  Savery  i^pproved,  on 

behalf  of  Richard.  And  all  the  deeds  were  then  engrossed, 
in  order  that  they  might  be  executed  on  the  Tth,  at  the 
office  of  Savery t  at  Modbury. 

On  that  day  John  and  Richard  King  came  to  Saoery'% 
office,  where  Mr.  Kelly  also  attended.  Mr.  KeUy  was  at 
that  time  an  entire  stranger  to  Richard  Kingj  and  this  u 
the  account  which  he  gives  of  what  then  took  place.  [His 
Lordship  read  the  statement.  Me  ante^  p.  634  to  the  words, 
''that  be  was  not  aware  such  would  be  the  effect'^ 
It  was  said  in  the  argument  that  that  was  a  misrepresen- 
tation of  Mr.  Ketly^Sf  and  so,  no  doubt,  to  a  certain  extent, 
it  was.  The  deed  did  not  deprive  Richard  of  the  estate, 
but  it  would  deprive  him  of  the  estate  to  the  extent  of 
1 0,000  L  It  goes  on  to  say  [His  Lordship  read  on  to  the 
end.] 

The  Appellant  states  that,  according  to  the  suggestion 
of  Mr.  Kelly,  he  gave  the  deeds  to  Richard,  that  is,  the 
mortgage  deed  and  the  disentailing  deed,  in  order  that  he 
might  show  them  to  his  uncle,  Thomas  King.  And  two 
days  later,  namely,  on  the  9th  of  April,  John  and  Biehari 
came  to  stay  with  Savery,  on  a  visit,  Richard  briii^iBg 
with  him  the  deeds,  which  were  then  executed. 

On  these  facts,  then,  can  your  Lordships  see  ihat  due 
protection  was  thrown  around  Richard  King ;  that  the 
various  suggestions  which  would  occur  to  the  minds  of 
men  of  mature  age  and  business  like  habits,  as  to  the  pru^ 
dence  of  the  course  which  he  was  about  to  take,  had  been 
fairly  presented  to  his  mind^  and  that  nevertheless  he  chose, 
for  the  purpose  of  relieving  or  assisting  his  father,  to  bur- 
then his  inheritance  in  &vour  of  Savery,  mtii  the  10,000  L 
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due  to  Savery  from  the  father  ?    It  is  impossible  to  answet         1856. 

this  question  in  the  affirmative.    The  burthen  of  proof  is  SimiaY 
on  the  &ther  and  Saverjf.    What  passed  between  Thomas        ^' 


f,  the  uncley  who  is  now  dead,  and  his  nephew  cannot  and  another, 
be  ascertained*  Savery  says  that  Richard  told  him  his 
uncle  saw  no  objection  to  the  disentailing  deed,  or  to  the 
mortage,  and  he  adds  his  belief  that  the  uncle  advised  him 
to  consult  Mr.  Andrews,  a  solicitor  of  eminence^  on  the  sub- 
ject This  advice  was  not  followed,  for  though  M  r  •  Andrews 
was  consulted,  yet  nothing  was  laid  before  him  for  his 
opinion,  except  the  disentailing  deeds,  and  even  they  were 
not  submitted  to  him  till  the  evening  of  the  13th,  which 
was  after  they  had  been  executed.  The  only  independent 
advice,  therefore^  which  Richard  had  was,  that  of  .Mr. 
Ketfy,  who  declined  all  responsibility,  and  referred  him  to 
his  uncle,  and  of  the  uncle  whose  advice  as  to  consulting 
Mr.  Andrews  was  not  followed. 

I  think  it  dear,  therefore,  that  this  transaction  of  the 
mortgage  is  one  which,  according  to  the  principles  guiding 
Courts  of  Equity,  on  such  subjects,  cannot  be  sustained. 

The  next  question  is.  Whether,  though  not  originally 
binding,  it  was  afterwards  made  valid  and  obligatory  by 
the  conduct  of  Richardy  who  alone  could  impeach  it  ?  It 
was  argued  that  he,  by  his  subsequent  deahng  with  the 
property,  had  cured  any  defects  existing  in  the  original 
mortgage. 

As  to  his  dealings  with  the  property  after  the  mortgage,i 
his  acts  consisted  in  having  concurred  with  his  &ther,  first 
in  raising  several  sums  of  money  amounting  to  between 
6,000  L  and  7,000  /•  by  way  of  charge  on  the  equity  of 
redemption,  and,  secondly,  in  selling  the  whole  to  Mr« 
Savery  •  With  respect  to  the  sums  so  raised  by  way  of 
charge,  the  decree  does  not  impeach  them.  And  the  ques-. 
lion  so  far  as  relates  to  them  is  not  whether  they  are  validj^ 
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1856. 
Satbrt 

Kino 
tiad  another. 


In  order  to  sustain  his  purchase,  Savery  must  sfaiow 
not  only  that  he  gave  the  utmost  value  for  the  estatei  but 
farther,  that  no  one  of  the  circumstances  likely  to  iDfluence 
Richard  in  his  determinatioa  to  concur  or  not  to  concur  in 
the  sale  was  kept  from  him,  that  he  was  aware  of  the  inva- 
lidity of  the  mortgage,  so  far  as  he  was  concerned,  and  so 
knew  the  real  nature  and  extent  of  his  interest  It  is 
obvious  that  this  was  not  the  case.  Savery  had  by  his 
conduct  led  Richard  to  believe  that  his  interest  was  much 
less  than  it  really  was ;  and  there  cannot  therefore  be  set 
up  against  him  a  sale,  which,  but  for  the  erroneous  impres- 
sions thus  created,  might  never  have  been  made* 

I  am  therefore  of  opinion  that  neither  the  sale  nor  the 
mortgage  can  stand,  so  far  as  Richard  is  concerned. 

It  was,  however,  contended  that  both  as  to  the  mortgage 
and  die  sale,  Richard  was  barred  by  lapse  of  time.  His 
bill  was  filed  in  March  1847,  that  is  about  twelve  years 
after  the  date  of  the  mortgage,  and  eight  or  nine  years 
afler  the  sale.  I  cannot  think  that  this  delay  makes  any 
difference  in  the  case.  There  is  no  reason  whatever  to  sup- 
pose that  Richard  was  guilty  of  any  unreasonable  dehy, 
or  indeed  of  any  delay  at  all,  after  he  had  become  aware 
of  his  right  to  question  the  validity  of  the  mortgage ;  and 
in  those  circumstances,  even  if  the  delay  had  been  much 
greater  than  it  was,  there  would  have  been  nothing  to 
impugn  his  title  to  relief.  Savery  must  be  considered  sub- 
stantially to  have  represented  to  Richard  that  the  mort- 
gage was  valid,  and  so  consequently  that  the  sale  was 
binding  on  him ;  he  cannot  therefore  complain  that  Richard 
acted  on  his  representation  till,  afler  the  lapse  of  several 
years,  he  discovered  it  to  be  erroneous. 

The  only  remainii^  question  is,  as  to  the  terms  on  which 
relief  ought  to  be  given.  With  respect  to  the  mortgage  it 
is  plain  that  Richard  must,  as  far  as  possible,  put  Savery 
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in  the  condition  in  which  he  would  have  been  if  no  such  1856. 
mortgage  had  been  made,  and  if  his  security  had  rested  Savbrt 
Boiely  on  the  life  estate  of  the  fitther,  and  the  several  policies  -^^' 
of  insurance.  One  of  the  eleven  policies  was  sold  by  and  another. 
Bkhard  vaJanvuxry  1846 ;  it  is  impossible  therefore  as  to 
that  policy  to  restore  Mr.  Savery  exactly  to  the  position  in 
which  he  stood  before  1835 ;  but  he  cannot  be  heard  to  com* 
plain  of  tills,  for  by  the  arrangements  which  he  had  made  or 
concurred  in,  be  had  led  Richard  to  suppose  that  all  the 
policies  had  become  his  own,  and  that  he  might  deal  with 
them  as  he  thought  fit ;  indeed  he  himself  suggested  a  sale 
of  one  or  more  of  the  policies  as  a  step  which  it  might  be 
advisable  for  Richard  to  take.  All  therefore  which  can 
be  done  as  to  the  policy  which  was  sold,  is  to  charge 
I&:hard  in  account  with  Mr.  Savery  with  the  sum  which 
it  produced,  together  with  interest  from  the  time  when  it 
wag  sold.  With  respect  to  the  other  policies^  Richard 
must  assign  them  to  Savery  ^  after  taking  credit  in  account 
with  him  for  what  he  may  have  paid  out  of  his  own  fiinds 
for  keeping  them  on  foot.  I  say,  **  out  of  his  own  Amds/' 
for  he  is  not  entitled  to  credit  for  so  much  of  the  pre- 
miums as  has  been  substantially  paid  out  of  the  rents  and 
profits  of  the  estate;  and  as  the  sums  raised  by  charges  on 
the  estates  subsequent  to  the  10,000/.  mortgage,  were  to  a 
large  extent  applied  in  purchasing  property  in  Hampshire^ 
of  which  Richard  has  had  the  benefit,  the  rents  and  profits 
of  that  property  may  well  be  considered  as  coming  in  the 
place  of  the  rents  of  the  estate  in  question,  which  consti- 
tuted the  first  fimd  for  keeping  on  foot  the  policies.  All 
tkese  arrangements  are  efiectually  provided  for  by  the 
decree,  which  thus  secures  to  Saven/y  so  far  as  the  nature 
of  the  case  admits,  the  fiill  benefit  of  his  original  mortgage. 
Then  as  to  the  sale ;  the  sum  which  by  arrangement  be- 
tween the  parties  was  paid  to  Richard  on  completion  of 
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1866.        the  purchase,  was  3,000  /.    The  decree  properly  charged 
Savkrt      hun  in  account  with  that  sum,  together  with  interest  at 

Kino  ^^^^  P^^  cenL  And  the  decree  further  provides,  that  on 
and  another,  the  death  of  JbAn,  the  fiither,  the  charges  created  sabee- 
quently  to  the  mortgage  for  10,000  /.  shall  become  charges 
on  the  inheritance,  with  interest  at  five  per  cent  firom 
that  time.  I  do  not  think  that  is  the  correct  mode  of 
dealing  with  this  part  of  the  subject  These  subsequent 
charges  are  not  impeached  by  tiie  decree,  and  if  no  sale 
had  taken  place,  the  right  of  those  subsequent  incum- 
brances would  not  have  been  a  right  against  the  fiuher  for 
his  life,  and  at  his  death  against  the  son,  but  an  immediate 
right  against  both — though  as  between  the  father  and  the 
son,  the  former  would,  prima  facUj  at  least  be  bound  to 
keep  down  the  interest  for  his  life.  It  must  forther  be 
remarked,  that  two  sums  of  200  L  and  460  /.,  which  cer- 
tainly were  advanced  by  Savery  in  September  1838  and 
December  1838,  are  by  the  conveyance,  expressly  charged 
on  the  inheritance.  And  I  can  discover  no  reason  for  not 
giving  to  Savery  as  against  both  Richard  and  John  Kvug^ 
the  benefit  of  those  advances  as  charges  on  the  inherit- 
ance* 

I  therefore  propose  to  your  Lordships  to  declare  that 
the  decree  should  be  varied  by  substituting  for  the  deda^ 
ration  therein  contained  as  to  the  several  sums  of  1,000/., 
3,500/.  1,900/.  and  455/.  therein  mentioned,  a  dechiar 
tion  that  as  well  those  sums,  as  also  the  two  several . 
sums  of  200  /.  and  450  /•  advanced  by  Savery  in  Septem- 
ber and  December  1838,  together  with  interest  on  all  these 
several  sums,  fix>m  the  time  of  their  respective  advances, 
are  valid  charges  on  the  fee  simple  and  inheritance  of  the 
estate,  and  that  as  between  John  King  and  Richard  Sng, 
the  interest  of  those  sums  ought  to  be  kept  down  out  of 
the  life  interest  of  the  former* 
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da  is  the  only  point  on  which  tlie  decree  appears  to        1856. 
be  open  to  objection  on  the  part  of  the  Appellant    And       Savbrt 

mm 

as  this  certainly  does  not  form  the  material  subject  of  the        i^^J^^ 
fvesent  appeal,  and  the  error  would  probably  have  been  and  another. 
rectified  below  if  the  Court  had  been  asked  to  correct  it,  I 
think  that  the  Appellant  ought  to  be  ordered  to  pay  the 
costs  of  the  appeal. 

The  SoKciiar-generaL — Will  your  Lordships  forgive  me 
for  reminding  you  of  a  material  point,  that  the  contract 
ought  not  to  be  set  aside  against  the  son,  if  it  be  not  set 
aside  as  against  the  father  ? 

The  Lard  Chancellor, — I  do  not  think  there  is  anything 
in  that.  I  have  provided,  I  think,  all  that  that  really  leads 
to,  which  is  no  more  than  a  variation  in  the  decree  in  a 
matter  to  which  I  have  pointed  the  attention  of  the  House, 
namely,  that  I  think  certain  charges  were  properly  made 
charges  upon  the  fitther  for  life,  and  afterwards  upon  the  son . 
They  are  charges  at  once  upon  the  inheritance,  but  I  do 
not  think  the  son  is  precluded  from  setting  aside  the  trans- 
action as  i^ainst  him,  merely  because  he  concurred  with 
another  person  who  is  bound  by  it  That  other  person 
and  Savery  may  settle  their  rights  as  they  please  between 
themselves.  What  I  propose  is  expressly  qualified  in  that 
way,  that  the  transaction  is  invalid  as  agunst  the  son. 

Lord  Brougham : 

This  case,  which  was  before  your  Lordships  prior  to 
the  recess,  received  from  my  noble  and  learned  Friend 
and  myself  the  most  constant  and  undivided  attention 
during  the  whole  of  the  argument  on  both  sides  of  the 
Bar.  It  did  so  happen  that  without  communication  with 
each  other,  the  inclination  of  our  opinions  vaiied  from  time 
to  time  in  the  course  of  that  long  and  very  able  argument, 
as  we  found,  when  we  came  repeatedly  to  consider  it  to- 
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J^*  gether,  previously  to  giving  judgment  I  should  add,  Aat 
Savebt  before  the  recess  we  had  come  to  an  agreement  upon  the 
Kino  ix^Bxn  body  of  the  judgment,  in  fact  upon  almost  the  whole 
and  another,  of  it,  with  the  exception  of  the  question  whether  a  change 
should  be  made  in  the  decree  to  the  amount  of  the  two 
Bums  constituting  the  650/.  In  dealing  with  the  case 
respecting  this  sum,  we  had  some  little  doubt  with  respect 
to  the  question  of  costs.  That  was  really  the  only  matter 
that  remained  in  discussion  between  us  during  the  mterval 
between  the  day  when  the  case  was  last  heard  and  the 
time  at  which  my  noble  and  learned  Friend  drew  up  his 
judgment,  which,  as  my  noble  and  learned  Friend  well 
knows,  I  fiilly  considered,  and  which  is  to  be  taken  to  be 
as  much  our  joint  judgment  as  if  we  had  each  delivered 
opinions  in  conformity  with  the  reasons  which  have  been 
given  by  my  noble  and  learned  Friend. 

My  Lords,  I  think  it  is  only  necessary  to  add,  that 
one  of  the  matters  upon  which  we  have  at  different 
times  entertained  some  inclination  to  doubt,  was,  whether 
the  honourable  and  very  learned  Judge  in  the  Court 
below  had  not  rather  a  bias — I  can  hardly  call  it  a  pro- 
fessional bias — but  a  bias  in  respect  of  the  professional 
character  of  the  party  before  him.  We  were  at  different 
times  rather  inclined  to  think  that  he  had  laboured  under 
that  bias ;  but  it  is  due  to  Mr.  Savery  that  I  should  add 
my  opinion,  in  which  I  believe  my  noble  and  learned 
Friend  concurs,  that  his  character  is  not  impeached  by 
the  result  of  this  appeal. 

Decree  varied    The  costs  of  the  appeal  to  be  paid  by 
the  Appellant 

Lords'  Journals,  9  May  1856. 
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B.  H.  Persse       -        -        -        -    Appellant. 
Dudley  Persse  and  Others  -        -     Respondents* 


1856. 


Thongh  an  Appellant  comes  to  Londtm  long  before  it  is  necessary  to       26  May. 
do  80  in  order  to  attend  the  hearing  of  his  cause,  so  that  if  then 
arrested  he  would  not  be  discharged,  yet  if  no  arrest  is  made  until 
his  canse  is  actnally  in  the  paper,  he  will  be  discharged  out  of 
coBtody. 


When  this  case  was  called  on — 

Mr.  R.  H,  Persse,  the  Appellant,  appeared  at  the  Bar  of 
The  House,  in  order  to  support  a  petition  presented  by 
him,  praying  that  he  might  be  discharged  from  the  cus- 
tody of  the  sheriff  of  Middlesex. 

The  governor  of  Whitecrass-^treet  Prison,  to  which  place 
the  Appellant  had  been  taken,  was  in  attendance. 

Mr.  Persse  was  examined  by  The  House,  and  stated, 
in  substance,  that  his  domicile  was  in  Ireland,  two  miles 
from  the  town  of  Galway ;  that  he  was  arrested  on  the  9th 
May,  on  a  writ  of  attachment,  issued  for  non-payment  of 
costs,  pursuant  to  an  order  of  Court.  He  was  at  that 
time  living  in  apartments,  in  Albany-Street,  Hegent's  Park, 
taken  by  him  for  the  purpose  of  enabling  him  to  be  present 
at  the  hearing  of  the  appeal  he  had  brought  against  a 
decree  of  the  Lord  Chancellor  of  Ireland.  He  came 
oyer  for  this  purpose  to  England,  on  the  14th  or  15th  of 
Jaxuary.  He  had  then  to  part  from  his  old  solicitors,  and 
to  arrange  with  new  solicitors.  He  expected  his  appeal  to  be 
heard  in  March,  and  it  would  have  been  heard  then  but  for 
the  discussion  on  the  Fermoy  peerage.  It  was  afterwards 
expected  to  be  heard  in  April ;  and  then  he  received  notice 
to  attend  on  the  22d  of  this  month  {May).  He  had  stayed 
in  London  solely  on  account  of  this  appeal. 

Mr.  Blake,  the  solicitor  who  had  issued  the  attachment, 
was  then  examined.     He  had  acted  under  the  directions 
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1866.  and  on  the  information  of  Mr.  O'Connor,  the  Bolicitor 
Pebssb  in  Ireland  for  the  Respondents.  He  was  informed,  and 
PsiuiSB.  ^^  reason  to  believe,  that  the  Appellant  had  left  Ireland 
for  the  purpose  of  avoiding  service  of  process,  and  had 
made  over  his  property  there  to  another  person.  Pro- 
ceedings had  been  taken  to  exempUfy  the  decree  in  this 
country ;  and  it  was  only  in  March  last  that  the  residence 
of  the  Appellant  here  had  been  discovered.  At  the  time 
of  issuing  the  attachment  witness  did  not  know  that  the 
cause  was  fixed  for  hearing. 

Mr.  Persse,  the  Appellant,  recalled;  denied  havii^  gone 
away  from  Ireland  to  avoid  process ;  and  declared  that  the 
only  occasions  of  his  being  in  this  country  had  been  those 
when  his  presence  here  was  required  with  reference  to  this 
cause. 

The  Lord  Chancellor  said  that  it  was  an  invariable  rule, 
applicable  to  all  the  superior  Courts,  that  however  desirable 
it  might  be  for  parties  to  attend  the  hearing  of  their  causes, 
they  could  not  be  protected  in  doing  so  to  the  extent  of 
needlessly  interfering  with  the  rights  of  others ;  yet  when 
their  attendance  was  bonafde^  they  were  entitled  to  be  pri- 
vileged from  arrest  Of  course  some  latitude  must  be 
allowed  in  a  case  where  a  person  was  not  resident  in  the 
city  where  his  cause  was  to  be  heard;  for  he  could  not 
exactly  tell  when  that  cause  might  come  on.  Here  the 
Appellant  came  to  this  country  in  January ;  that  was  not 
a  reasonable  time ;  and  if  he  had  been  arrested  then  or  in 
February  J  he  could  not  have  claimed  his  discharge ;  but 
he  was  not  arrested  till  his  cause  was  actually  in  the  paper 
for  hearing.  Though  the  circumstances  attending  the 
Appellant's  residence  here  were  calculated  to  awake  sus- 
picion, yet,  at  the  last,  his  presence  in  London  might  be 
attributed  to  the  desire  to  attend  the  hearing  of  his  cause. 
On  that  ground  The  House  would  order  him  to  be  dis- 
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ckarged.  But  as  it  appeared  that  the  solicitors  had  some 
reason  to  believe  that  the  Appellant  had  come  here  to 
render  process  against  him  or  his  property  unavailable. 
The  House,  though  it  acted  on  the  rule  of  privilege  in 
favour  of  the  Appellant,  would  not  treat  them  as  persons 
who  had  been  guilty  of  a  breach  of  privilege,  requiring  the 
interference  of  The  House. 

Lord  St>  Leonards  entirely  concurred. 

The  Appellant  was  ordered  to  be  discharged  from 
custody. 


1856. 

PiCBfiSS 

V. 

Pkbssb. 


1866. 


GusTAVUS  CouTURiBB  and  Others     Plaintiffs  in  Error.      26, 27  June. 
RoBBBT  Hastib  and  Another  -    -     Defendants  in  Error. 


A  cargo  of  com  was  shipped  by  ^.  at  Sahniea  in  Fdtmavy  1848  for 
deliveiy  in  Lfmdtm*  On  the  16th  of  Ma^  it  was  sold  by  H.  a 
factor,  who  made  the  sale  on  a  del  credere  oommission.  The  con- 
tract described  the  com  as  ^of  average  quality  when  shipped," 
and  the  sale  was  made  at  ^  27  «•  per  quarter  firee  on  board,  and 
indoding  freight  and  insurance  to  a  safe  port  in  the  United  King- 
dom, payment  at,  &c.  npon  handing  shipping  documents.''  In  fact 
the  eom  had,  a  short  time  before  the  date  of  the  contract,  been 
sold  at  7\mitf  in  consequence  of  getting  so  heated  in  the  early  part 
of  the  voyage  as  to  render  its  being  brought  to  England  impossible. 
The  contract  in  England  was  entered  into  in  ignorance  of  this  fact. 
When  the  English  purchaser  discovered  it,  he  repudiated  the 
contract :  In  an  action  for  the  price  brought  against  the  factor : 

Hkld,  that  the  contract  contemplated  that  there  was  an  existing 
something  to  be  sold  and  bought  and  capable  of  transfer,  which 
not  being  the  case  at  the  time  of  the  sale  by  the  hciot,  he  was 
not  liable. 


Contract  of 

Sale. 

Actual 

existeneeof 

article  sold. 


The  Plaintiffs  vvere  merchants  at  Smyrna;  the  Defen- 
dants were  comfactors  in  London;  and  this  action  was 
brought  to  recover  from  them  the  price  of  a  cargo  of 

Y  Y  3 
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1866.         Indiah  com,  which  had  been  shipped  at  Salofdca,  on 

Couturier    board  a  vessel  chartered  by  the  Plaintiffs  for  a  voyage  to 

and  o    era     England^  and  had  been  sold  in  London  by  the  Defendants 

Hastib      in  Error,  upon  a  del  credere  commission.     The  purchaser, 

under  the  circumstances  hereafter  stated,  had  repudiated 

the  contract. 

In  Janvary  1848,  the  Plaintifis  chartered  a  vessel  at 
Salonica,  to  bring  a  cargo  of  1,180  quarters  of  com  to 
England.  On  the  8th  of  February  a  policy  of  insurance 
was  effected  on  "  com,  warranted  free  from  average,  unless 
genera],  or  the  ship  be  stranded."  On  the  22d  of  that 
month,  the  master  signed  a  bill  of  lading,  making  the  com 
deliverable  to  the  Plaintiffs,  or  their  assigns, ''  he  or  they 
paying  freight,  as  per  charterparty,  with  primage  and 
average  accustomed."  On  the  23d  February  the  ship 
sailed  on  the  homeward  voyage.  On  the  1st  May  1848, 
Messrs.  BemouUlij  the  London  agents  of  the  PlaJntifFs, 
and  the  persons  to  whom  the  bill  of  lading  had  been 
indorsed,  employed  the  Defendants  to  sell  the  cargo,  and 
sent  them  the  bill  of  lading,  the  charterparty,  and  the 
policy  of  insurance,  asking  and  receiving  thereon  an 
advance  of  600  /. 

On  the  15th  May  the  Defendants  sold  the  cargo  to 
A.  B,  Callander^  who  signed  a  bought  note,  in  the  fol- 
lowing terms :  "  Bought  of  Hastie  &  Hutchinson,  a  cargo 
of  about  1,180  (say  eleven  hundred  and  eighty)  quarters  of 
Salonica  Indian  com,  of  fair  average  quality  when  shipped 
per  the  Kezia  Page,  Captain  Page,  from  Salonica;  bill  of 
lading  dated  twenty-second  February,  at  27  s.  (say  twenty- 
seven  shillings)  per  quarter,  free  on  board,  and  including 
freight  and  insurance,  to  a  safe  port  in  the  United  King- 
dom, the  vessel  calling  at  Cork  or  Falmouth  for  orders; 
measure  to  be  calculated  as  customary ;  payment  at  two 
mouths  from  this  date,  or  in  cash,  less  discount,  at  the  rate 
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of  five  per  cent  per  annum  for  the  unexpired  time,  upon 
handing  shipping  documents." 

In  the  early  part  of  the  homeward  voyage,  the  cargo 
became  so  heated  that  the  vessel  was  obUged  to  put  into 
Ihtnis,  where,  after  a  survey  and  other  proceedings,  regu- 
larly and  handle  taken,  the  cargo  was,  on  the  22d  AprUy 
unloaded  and  sold.  It  did  not  appear  that  either  party 
knew  of  these  circumstances  at  the  time  of  the  sale.  The 
contract  having  been  made  on  the  15th  of  May,  Mr.  Cal" 
lander,  on  the  23d  of  May,  wrote  to  Hastie  Sc  Hutchiruon : 
**  I  repudiate  the  contract  of  the  cargo  of  Indian  com,  per 
the  Kezia  Page,  on  the  ground  that  the  cargo  did  not  exist 
at  the  date  of  the  contract,  it  appearing  that  the  news  of 
the  condenmation  and  sale  of  this  cargo  at  Tunis,  on  the 
22d  April,  was  published  at  Lloyd's,  and  other  papers,  on 
the  1 2th  instant,  being  three  to  four  days  prior  to  its  being 
offered  for  sale  to  me." 

The  Plaintiffs  afterwards  brought  this  action.  The  de- 
claration was  in  the  usual  form.  The  Defendants  pleaded 
several  pleas,  of  which  the  first  four  are  not  now  material 
to  be  considered.  The  fifth  plea  was  that  before  the  sale 
to  Callander,  and  whilst  the  vessel  was  on  the  voyage, 
the  Plaintiffs  sold  and  delivered  the  com  to  other  persons, 
and  that  since  such  sale  the  Plaintiffs  never  had  any  pro- 
perty in  the  com  or  any  right  to  sell  or  dispose  thereof, 
and  that  Callander  on  that  account  repudiated  the  sale, 
and  refiised  to  perform  his  contract,  or  to  pay  the  price 
of  the  com.  Sixthly,  that  before  the  Defendants  were 
employed  by  the  Plaintiffs,  the  com  had  become  heated 
and  greatly  damaged  in  the  vessel,  and  had  been  unloaded 
by  reason  thereof,  and  sold  and  disposed  of  by  the  captain 
of  the  said  vessel  on  accoimt  of  the  Plaintiffs  at  Tunis, 
and  that  Callander,  for  that  reason,  repudiated  tlie  sale,  &c. 
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1866.  The  cause  was  tried  before  Mr.  Baron  Martin^  when 

CouTuiuBB    his  Lordship  ruled,  that  the  contract  imported  that  at  the 
and  othefB     f^^^  ^f  ^^  ^^^  ^^  ^^j^  y^^^  ^  existence  as  such,  and 

Hastis  capable  of  delivery,  and  that  as  it  had  been  sold  and  deii- 
an  another,  y^^^ed  by  the  captain  before  this  contract  was  made,  the 
Plaintiffs  could  not  recover  in  the  action.  He  therefore 
directed  a  verdict  for  the  Defendants.  The  case  was  after- 
wards argued  in  the  Court  of  Exchequer  before  the  Lord 
Chief  Baron,  Mr.  Baron  Parke,  and  Mr.  Baron  Aldenon, 
when  the  learned  Judges  differed  in  opinion,  and  a  rule 
was  drawn  up  directing  that  the  verdict  found  for  the 
Defendants  should  be  set  aside  on  all  the  pleas  except  the 
sixth,  and  that  on  that  plea  judgment  should  be  entered 
for  the  Plaintiffs,  non  obstante  veredicto.  That  the  Defend- 
ants should  be  at  liberty  to  treat  the  decision  of  the  Court 
as  the  ruling  at  Nisi  Prius,  and  to  put  it  on  the  record 
and  bring  a  bill  of  exceptions  (a).  This  was  done,  and 
the  Lord  Chief  Baron  sealed  the  bill  of  exceptions,  addii^y 
however,  a  memorandum  to  the  effect  that  he  did  so  as 
the  ruling  of  the  Court,  but  that  his  own  opinion  was  in 
opposition  to  such  ruling. 

The  case  was  argued  on  the  bill  of  exceptions  in  the 
Exchequer  Chamber,  before  Justices  Coleridge,  Maule, 
Creswelly  Wightman,  Williams,  Talfourd,  and  CromptoHy 
who  were  unanimously  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  ought  to  be  reversed  (6).  The  present 
writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson, 
Mr.  Justice  Wightman,  Mr.  Justice  Crestoell,  Mr.  Justice 
Erie,  Mr.  Justice  WiUiams,  Mr.  Baron  Martin^  Mr.  Jus- 
tice Crompton,  Mr.  Justice  Wi/les,  and  Mr.  Baron  Bram- 
well,  att^ided. 

(a)  8  Exch.  40.  (b)  0  Exctu  102. 
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Sir  F.  Thesiger  and  Mr.  James  Wilde  for  the  Plaintiffs        1856. 
in  Error:  Coutubibr 

The  purchase  here  was  not  of  the  cargo  absolutely  as  a  ^  ^^" 
thing  assumed  to  be  in  existence,  but  merely  of  the  bene-  Hastik 
fit  of  the  expectation  of  its  arriraly  and  of  the  securities 
against  the  contingency  of  its  loss.  The  purchaser  bought 
in  fiu^t  the  shipping  documents,  the  rights  and  interests 
of  the  vendor.  A  contract  of  such  a  kind  is  valid, 
Paine  y.  Meller  (c) ;  Cass  t.  Rudele  (d).  The  language 
of  the  contract  implies  all  this.  The  representation  that 
the  com  was  shipped  free  on  board  at  Sahnica,  means 
that  the  caigo  was  the  property  of,  and  at  the  risk  of  the 
shipper,  Catoasfee  t.  Thompson  (e).  The  Court  of  Exche- 
quer proceeded  on  the  words  of  this  contract,  and  gave 
the  correct  meaning  to  them.  Mr.  Baron  Parke  (/)  said, 
"  There  is  an  express  engagement  thitt  the  cargo  was  of 
arerage  quality  when  shipped,  so  that  it  is  clear  that  the  pur- 
chaser was  to  run  the  risk  of  all  subsequent  deterioration  by 
sea  damage  or  otherwise,  for  which  he  was  to  be  indemnified 
by  having  the  cargo  fully  insured ;  for  the  27  s.  per  quarter 
were  to  cover  not  merely  the  price,  but  all  expenses  of  ship- 
ment, freight,  and  insurance."  In  a  contract  for  the  sale  of 
goods  afloat,  there  are  two  periods  which  are  important  to 
be  r^arded,  the  time  of  sale  and  the  time  of  arrival.  If  at 
the  time  of  the  sale  there  is  anything  on  which  the  con- 
tract can  attach  it  is  valid,  and  the  vendee  bound,  Barr  v. 
Gibson(gy  The  goods  are  either  shipped,  as  here,  **  free 
on  board,"  when  it  is  dear  that  they  are  thenceforward  at 
the  risk  of  the  vendee,  or  they  are  shipped  **  to  arrive," 
which  saves  the  vendee  from  all  risk  till  they  are  safely 
brought  to  port,  Johnson  v.  Macdonald(h).    The  intention 

(e)  6  Yes.  340.  (/)  8  Exch.  54. 

(d)  2  Vem.  280.  {g)  3  Mee.  &  Wels.  390. 

(e)  5  Moo.  P.  C.  166.  (A)  0  Mee.  &  WeU.  600. 
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1856.  of  the  parties  is  understood  to  be  declared  by  differeDt  terms 
CouTORisR  of  expression,  and  the  judgment  of  the  Exchequer  Chamber 
an   otben     ^^^^  really  riolates  that  intention.    The  case  of  Strickland 

HAsnB       V.  Turner  {i\  which  was  referred  to  by  the  Lord  Chief 

find anotii6r.   -w^  •       t^      \         i  i*i 

Baron  {j\  is  not  m  point,  for  there  the  annuity,  which  was 

the  subject  of  the  sale,  had  actually  ceased  to  exist  when 

the  sale  took  place ;  there  was  nothing  whatever  on  which 

the  contract  could  attach;  and  the  principles  therefore  on 

which  all  contracts  of  sale  must  proceed,  as  explained  and 

illustrated '  by  Pothier  (A),  whose  definitions  of  a  sale  are 

Uterally  adopted  by  Mr.  Chancellor  Kent  (/),  applied  there, 

but  they  do  not  apply  here,  for  here  the  parties  were  dealing 

with  an  expectation,  namely^  the  expectation  of  the  arrival 

of  the  cargo.    As  Lord  Chief  BaroQ  Richards  said,  in  Hitch* 

cock  y.  Giddi9tgs(m\  ^  If  a  man  will  make  a  purchase  of 

a  chance,  he  must  abide  by  the  consequences.**     Here, 

howerer,  the  chance  was  only  that  of  the  arrival  of  the 

cargo,  and  that  chance  was  covered  by  the  poUcy,  for  the 

cargo  itself,  as  stated  in  the  contract,  had  been   actually 

shipped.    Had  the  cargo  been  damaged  at  the  time  of 

this  contract,  the  loss  thereby  arising  must  have  been 

borne  by  the  purchaser.     Suppose  the  com  had  been 

landed  at  TuniSf  and  had  remained  in  the  warehouse  there, 

(t)  7  £xch.  208.  daas  P ignorance  ou  nous  sommes, 

(j)  8  Exch.  49.  Fun  et  Tautre,  que  cette  maison 

(Jt)  Pothier,  Contrat  de  Vente,  a  6t6  incendiee  pour  le  total,  on 

pt  1,  8.  2,  art.  1.    ^'11  faut  en  pour  la  plus  grande  partie,  ce 

premier  lieu,  une  chose  qui  soit  contrat  sera   nul,    parceque  la 

vendue,  et  qui  fasse  I'objet  du  maison   qui    en   Aiisoit    I'objet 

contrat.    Si  done,  ignorant  que  n'existoit  .pas  ;  la  place  et  ce 

mon  cheval  est  inert,  je  le  vends  qui    restoit    de    cette    maison, 

k  quelqu'un,  il  n'y  aura  pas  un  n'etoient  pas  tant  la  chose  qui 

contrat  de  vente,  fauted'une  chose  faisoit  Tobjet  de  notre  contni» 

qui  en  soit   Tobjet.       Par    la  que  des  restes    de   ces   choses. 

mdme  raison,   si,  me  trouvant  L.  57,  ff.  de  Contr.  Empt." 
avec  vous  a  Paris,  je  vons  vends  (0  ^  Kent's  Com.  4(38. 

un  maisou  que  j*ui  a   Orleans,  (<»)  ^^  Price,  135. 
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it  would  have  ceased  to  be  a  cargo  in  the  strict  and  literal        1866* 

meaning  of  the  word,  but  the  purchaser  would  still  have    Couturxbb 

been  bound  by  his  contract  ^^ 

The  Court  of  Exchequer  Chamber,  admitting  that  the      Haotik 

and  another, 
yendee  might  have  recovered  an  average  loss  under  the 

policy  on  this  cargo,  said  that  he  could  not  have  re- 
covered if  a  total  loss  had  occurred,  and  referred  to  an 
admission  to  that  effect  supposed  to  have  been  made  by 
the  present  Baron  Martin  when  arguing  Sutherland  v. 
Pratt  (a).  That  admission  does  not  mean  what  is  thus 
supposed ;  and  after  the  case  of  Moux  v.  Salvador  (o),  where 
there  was  a  total  loss,  and  the  Plaintiff  recovered  on  the 
policy,  it  is  difficult  to  understand  how'  auch  an  opinion 
could  be  entertained.  A  technical  objection  arising  on  the 
form  of  the  policy  would  not  affect  this  question.  The 
purchaser's  right  on  this  policy  would  have  been  complete,  % 

Phillips  (p),  Marshall  {q\  and  March  v.  Pigott  (r). 

By  what  has  happened  here,  the  purchaser  has  been 
saved  the  payment  of  fireight,  VKerboomy.  Chapman  (s); 
and  Owens  v.  Dunbar  (0  shows  that  he  would  have  been 
bound  to  accept  the  cargo.  The  contract  here  was,  that 
the  cargo  was  shipped  *^  free  on  board.''  To  that  extent 
the  vendor  was  bound,  but  he  was  not  bound  by  any  far- 
ther and  implied  warranty,  Dickson  v.  Zizinia  (u)« 

Mr.  JButt  and  Mr.  Bovill  for  the  Defendants  in  Error 
were  not  called  on. 

The  Lord  Chancellor : 
My  Lords,  this  case  has  been  very  fully  and  ably 
argued  on  the  part  of  the  Plaintiffs  in  Error,  but  I  under- 
stand from  an  intimation  which  I  have  received,  that  all 

(a)  11  Mee.  &  Wels.  206.  (r)  5  Burr.  2802. 

(o)  .3  Binjr.  N.  C.  206.  (#)  13  Mee.  &  Wels,  230. 

(p)  1  Phill.  Ins.  438.  (0  ^2  Ir.  Law.  Rep.  304. 

(v)  1  Marsh.  Im.  333.  (m)  10  Com.  Beu.  602. 


680  CASES  IN  THE  HOUSE  OF  LORDS. 

1856.  the  learned  Judges  who  are  present,  including  the  learned 

Couturier  Judge  who  was  of  a  different  opinion  in  the  Court  of 

and  others  Exchequer,   before    the    case    came    to    the  Exchequer 

Hastib  Chamber,  are  of  opinion  that  the  judgment  of  the  Court 

and  AQoUier.  ^f  Exchequer  Chamber  sought  to  be  reversed  by  this 

writ  of  error  was  a  correct  judgment,  and  they  come  to 
that  opinion  without  the  necessity  of  hearing  the  counsel 
for  the  Defendants  in  Error.  If  I  am  correct  in  this 
belief,  I  will  not  trouble  the  learned  counsel  for  the 
Defendants  in  Error  to  address  your  Lordships,  because 
I  confess,  though  I  should  endeavour  to  keep  my  mind 
suspended  till  the  case  had  been  fuUy  argued,  that  my 
strong  impression  in  the  course  of  the  argument  has  been, 
that  the  judgment  of  the  Court  of  Exchequer  Chamber  is 
right  I  should  therefore  simply  propose  to  ask  the 
learned  Judges,  whether  they  agree  in  thinking  that  that 
judgment  was  right, 

[The  Judges  consulted  together  for  a  few  minutes,  at  the 
end  of  which  time] 

Mr.  Baron  Alderson  said, — My  Lords,  Her  Majesty's 
Judges  are  unanimously  of  opinion  that  the  judgment  of 
the  Exchequer  Chamber  was  right,  and  that  the  jud^ent 
of  the  Court  of  Exchequer  was  wrong;  and  I  am  also  of 
that  opinion  myself  now,  having  been  one  of  the  Judges 
before  whom  the  case  came  to  be  heard  in  the  Court  of 
Exchequer. 

The  Lard  Chancellor. — My  Lords,  that  being  so,  I  have 
no  hesitation  in  advising  your  Lordships,  and  at  once 
moving  that  the  judgment  of  the  Court  below  should  be 
affirmed.  It  is  hardly  necessary,  and  it  has  not  ordinarily 
been  usual  for  your  Lordships  to  go  much  into  the  merits 
of  a  judgment  which  is  thus  unanimously  affirmed  by  the 
Judges  who  are  called  in  to  consider  it,  and  to  assist  the 
House  in  forming  its  judgment.     But  I  may  state  shortly 
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that  the  whole  question  turns  upon  the  construction  of  the        iS50. 

<x>Dtract  which  was  entered    into  between  the  parties.     CournRiER 

I  do  not  mean  to  deny  that  many  plausible  and  ingenious  others 

argaments  have  been  pressed  by  both  the  learned  counsel       Hastib    . 

who  have  addressed  your  Lordships,  showing  that  there 

might  hare  been  a  meaning  attached  to  that  contract 

different  from  that  which  the  words  themselves  impart 

If  this  had  depended  not  merely  upon  the  construction  of 

the  contract  but  upon  evidence,  which,  if  I   recollect 

rightly,  was  rejected  at  the  trial,  of  what  mercantile  usage 

had  been,  I  should  not  have  been  prepared  to  say  that  a 

long-continued  mercantile  usage  interpreting  such  contracts 

might  not  have  been  sufficient  to  warrant,  or  even  to 

compel  your  Lordships  to  adopt  a  different  construction. 

Bat  in  the  absence  of  any  such  evidence,  looking  to  the 

contract  itself  alone,  it  appears  to  me  clearly  that  what  the 

parties  contemplated,  those  who  bought  and  those  who  . 

sold,  was  that  there  was  an  existing  something  to  be  sold  ; 

and  bought,  and  if  sold  and  bought,  then  the  benefit  of 

insorance  should  go  with  it     I  do  not  feel  pressed  by  the 

latter  argument,  which  has  been  brought  forward  very 

ably  by  Mr.  TFt/efe,  derived  firom  the  subject  of  insurance. 

I  think  the  full  benefit  of  the  insurance  was  meant  to  go 

as  well  to  losses  and  damage  that  occurred  previously  to 

the  15th  of  May,  as  to  losses  and  damage  that  occurred 

subsequently,  alvmys  assuming  that  something  passed  by 

the  contract  of  the  15th  of  May.    If  the  contract  of  the 

15th  of  May  had  been  an  operating  contract,  and  there 

had  been  a  valid  sale  of  a  cargo  at  that  time  existing, 

I  think   the  purchaser  would  have  had  the  benefit  of 

insurance  in  respect  of  all  damage  previously  occurring. 

The  contract  plainly  imports  that  there  was  something 

which  was  to  be  sold  at  the  time  of  the  contract,  and 

something  to  be  purchased.     No  such  thing  existing,  I 
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1856. 

COUTUUXB 

and  othen 

». 

Hastib 

and  another. 


think  the  Court  of  Exchequer  Chamber  has  come  to  the 
only  reasonable  conclusion  upon  it,  and  consequently  that 
there  must  be  judgment  given  by  your  Lordships  for  the 
Defendants  in  Error. 

Judgment  for  the  Defendants  in  Error,  with  costs. 

Lords'  Journals,  27  June  1856. 


1856. 

26,  27  May. 
9  June. 


Voluntary 

Deed. 

Framd. 

Phading, 


R.  Hbnrt  Pbbsse-        -        -        -        -    AppeUanL 

DuDLET  Pbrrsb  and  Others   (his  second] 

Wife,  and    the  Children   of  his  TwoiRegpandaUM. 
Marriages)  -----        -J 

Implied  TVuti.  R,  P.  being  seised  in  tail  of  the  estate  J?.,  executed  in  1826  a  8ettI^ 
Settkment.         ment,  by  which  on  the  marriage  of  his  eldest  son  D*^  it  was  settled 

(subject  to  an  annuity  to  himself)  on  2).  for  life,  then  to  the  fint 
son  of  D.  by  that  marriage,  '*  and  of  the  heirs  male  of  such  sob 
lawfully  issuing,"  and  for  want  of  such  issue  to  the  second,  third, 
and  fourth,  &c.  sons,  in  the  same  manner,  and  for  want  of  sock 
issue  to  the  right  heirs  of  2>.  In  1827,  R.  P.  entered  uto  as 
agreement  with  D.  by  which,  for  yaluable  considerations  theran 
mentioned,  he  coyenanted  to  conyey  to  D,  (sabject  to  a  life  estate 
in  himself,)  to  the  same  uses  as  those  of  the  R,  estate,  another  estate 
called  C,  if  (as  he  expected)  he  should  become  possessed  of  it 
throagh  the  death,  without  issue  and  intestate,  of  a  lunatic  brother. 
A  commission  was  taken  out  against  this  brother,  who  was  found  to 
baye  been  lunatic  from  1823.  In  1829,  the  lunatic  died,  and  R.  P- 
took  posseasion  of  the  estate  C.  In  1830,  R,  P.  executed  a  deed, 
by  which  (subject  to  an  annuity  to  himself)  he  conyeyed  the 
estate  C  to  H.  his  second  son.  2>.'s  wife  died  in  1829,  and  in 
1833  D,  married  again,  and  coyenanted  to  settle  (xi  this  marriage 
the  estate  C.  to  the  same  uses  as  those  declared  of  the  estate  iZ.  in 
the  first  settlement.  2).,  hb  second  wife,  and  the  children  of  both 
mairiages,  filed  a  bill  against  R.  P.  and  jET.,  to  set  aside  the  deed  of 
1830|  as  fraudulent,  and  to  haye  a  conyeyanoe  of  the  estate  C. 
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execated  aocording  to  the  deed  of  1827 ;  and  in  1840,  this  House  on  1856. 

appeal  made  an  order  to  that  effect.     In  the  meantime  67.,  a         P^IIk 
natural  son  of  the  lunatic,  had  raised  a  claim,  as  devisee  of  the  estate  ^^ 

(7.,  nnder  a  will  alleged  to  hare  heen  made  hy  the  lunatic  before  Pebssb 
1823.  R,  P,  died,  and  O.  and  H,  entered  into  an  arrangement  by  and  othen. 
which,  in  consideration  of  G,  releasing  his  daims  under  the 
alleged  will,  H.  agreed  to  convey  to  O,  part  of  the  estate  (7.,  of  a 
certain  value,  and  to  assure  to  him  the  other  part  to  supply  any 
possible  deficiency  in  that  supposed  value.  2>.,  his  wife,  and  all 
his  children,  filed  a  supplemental  bill  against  H.  and  O.,  to  have  a 
conveyance  of  the  estate  O,  executed  in  conformity  with  the  order 
of  this  House : 

Hbld,  affirming  a  decree  of  the  Court  of  Chancery  in  Ireland^  that 
H,  was  in  the  situation  of  a  trustee  for  2>.  of  the  estate  C,  and 
must  execute  a  conveyance  of  it,  and  that  he  was  not  relieved 
from  that  liability  by  any  purchase  of  the  alleged  rights  of  O, 
If  any  such  rights  existed,  he  might  set  them  up  afterwards  and 
by  a  distinct  process,  but  he  could  not  by  the  use  of  them  embarrass 
the  tnut  which  he  had  accepted  on  taking  the  conveyance  from 
B.P. 

Hkld  also,  that  a  supplemental  bill  had  been  properly  filed  in  this 


Hkld  also,  that  the  second  wife  and  the  children  of  both  marriages 
had  been  properly  made  parties  to  the  supplemental  bilL 

This  was  an  appeal  against  a  decree  of  the  Court  of 
Chancery  in  Ireland,  pronounced  by  Lord  Chancellor 
Blackbume,  on  the  12tb  June  1852,  and  made  in  a  supple- 
mental suit,  wherein  the  present  Respondents  were  the 
Plaintiffs,  and  the  present  Appellant,  JR.  Henry  Persse, 
together  witli  two  other  persons  (not  parties  to  the  present 
appeal),  were  the  Defendants, 

The  supplemental  bill  was  filed  to  obtain  the  benefit  of 

an  Order  of  this  House  (a),  which  reirersed  a  decree  of 

Lord  Plunket,  and  declared  the  Respondents  entitled  to 

the  benefit  of  an  indenture  of  the  8th  December  1827,  and 

also  declared  a  deed,  of  the  9th  June  1830,  to  be  fiaudu- 

lent  and  void,  so  far  as  it  affected  the  indenture  of  the  8th 

December  1827. 

(a)  7  Clark  &  Fin.,  279. 
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1856.  The  following  brief  sketch  of  the  earlier  circamstances 

will  be  sufficient  to  explain  the  nature  of  the  present 
appeal. 
andothexB.  The  father  of  both  the  Appellant  and  Respondent 
was  Robert  Persse,  who  was  seised  in  tail  of  an  estate 
called  the  Roxhorough  estate,  described  as  of  the  value  of 
4,500  /.  a  year.  The  Respondent,  Dudley  Persse,  was  his 
eldest  son.  In  November  1826,  a  settlement  of  this  estate 
took  place,  on  occasion  of  the  marriage  of  Dudley  Persst 
with  Miss  Katherine  O"  Grady ^  (daughter  of  Lord  Chief 
Baron  O*  Grady j)  when,  subject  to  an  annuity  in  fayour  of 
Robert  Perese^  it  was  settled  to  the  use  of  Dudley  Feme 
for  life ;  and  from  and  after  his  death, ''  to  the  use  of  the 
first  son  of  the  said  Dudley  Persse,  on  the  body  of  the  said 
Katherine  (/Crrady  to  be  begotten,  and  of  the  heirs  male 
of  such  son  lawfully  issuing,''  and  so  on  as  to  the  other 
children  of  the  marriage ;  ^'  and  for  want  of  such  issue  to 
the  right  heirs  of  the  said  Dudley  Persse  for  ever."  (b) 
In  December  1827,  Robert  Persse  and  the  Respondent 
executed  a  deed  by  which  reciting  that  an  estate  called 
the  Castleboy  estate  was  then  in  the  possession  of  a  brother 
of  Robert  Persse,  named  Parsons  Persse;  that  if  this 
Parsons  Persse  should  die  intestate,  and  without  hwiiil 
issue,  the  said  estate  would  descend  to  Robert  Persst; 
that  Parsons  Persse  was  in  an  unsound  state  of  mind,  and 
that  it  would  be  necessary  for  the  protection  of  the  pro- 
perty to  sue  out  a  commission  of  lunacy  against  him ;  and 
that  at  the  desire  of  Robert  Persse,  the  Respondent  bad 
Undertaken  to  sue  out  the  commission,  and  to  conduct  it  at 
his  sole  expense,  it  was  witnessed  that,  in  consideradon 
of  the  matters  so  recited,  Robert  Persse  agreed  that 
he,  after  the  death  of  Parsons  Persse,  would  convey  to 

(b)  See  post,  695  n. 
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the  Respondent  all  the  CastUhoy  estate  to  the  same  uses        1856. 
18  those  previously  settled  for  the  Raxborough  estate. 
This  deed  was    immediately   registered.     The  Respon- 
dent did  sue  out  and  prosecute  a  commission  of  lunacy    and  othen^ 
against  Parsons  PerssCf  who  was  found  to  have  been 
of  unsound  mind  (with  lucid  intervals)  from  November 
1626.    Parsons  Persse  died  in  1829  (as  it  was  then  be- 
lieved) intestate,  and  Robert  Persse  entered  into  possession ' 
of  the  CastUboy  estate. 

In  JwM  1830  Robert  Persse  (who  had  not  executed  any 
conveyance  of  the  Castleboy  estate,  in  pursuance  of  his 
covenant  of  December  1827)  became  a  party  to  a  deed  to 
which  his  second  son,  R,  Henry  Persse,  was  the  other 
party,  by  which,  as  therein  stated,  for  valuable  considera- 
tion paid  to  him  by  R.  Henry  Persse,  (the  Appellant,) 
the  uses  of  the  Castleboy  estate  were,  by  Henry  Persse, 
settled  to  himself  for  life,  and  after  his  decease  to  the 
Appellant,  his  heirs  and  assigns  for  ever. 

Mrs.  Katherine  (O^Orady)  Persse  having  died  in  1829, 
the  Respondent,  in  1833,  contracted  marriage  with  Miss 
Frances  Barry,  and  in  July  of  that  year  executed  a  settle- 
ment, by  which  (among  other  things)  the  deed  of  8th 
December  1827  was  recited,  and  it  was  covenanted  that  as 
soon  as  the  Respondent  became  possessed  of  the  Castleboy 
estate,  it  should  be  settled  to  the  same  uses  as  the  Rox^ 
honmyh  estate,  it  being  assumed  at  that  time  that  the 
settlement  of  1826  had  reserved  to  the  Respondent  2>tiJ2ey 
a  reversionary  interest  in  the  settled  estate  of  Roxhorough. 

In  1833  Dudley  Persse,  his  second  wife,  and  the  children 
of  both  marriages,  filed  their  bill  in  the  Court  of  Chancery 
in  Ireland  against  Robert  Persse,  and  against  R*  Henry 
Persse,  (the  present  Appellant,)  to  have  the  deed  of 
Jmms  1830  set  aside  as  fraudulent,  and  to  have  a  convey- 
ance of  the  Castleboy  estate  executed  in  pursuance  of  the 

VOL.  v.  2  z 
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1860.        covenants  in  the  deed  of  December  1827.  The  Defetidaote 

Fmbmk       put  in  their  answers,  and  in  February  1837  the  cause  was 

PbLbb       hct^  before  Lord  Chancellor  Plunkety  who  dismissed  the 

andothen.    bill.     On  the  7th  May  1840  his  Lordship's  decree  was 

rerersed  by  this  House,  the  deed  of  June  1830  was  declared 

void,  and  the  deed  of  December  1827  ordered  to  be  carried 

into  execution,  and  the  cause  was  remitted  to  the  Court  of 

Chancery,  to  give  effect  to  the  Order  of  this  House.    The 

Court  thereupon  referred  it  to  the  Master,  to  settle  a  proper 

conveyance,  but  the  Respondents  never  laid  before  him  a 

draft  for  that  purpose. 

On  the  28th  May  1840,  by  a  deed  made  between  R(h 
beri  Persse  of  the  one  part,  and  the  Appellant  of  the  other 
part,  for  the  considerations  therein  mentioned,  and  subject 
to  annuity  of  400  /.  to  Robert  Persse  for  his  life,  Robert 
Persse  conveyed  to  the  Appellant  the  Castlebay  estate. 

On  the  6th  August  1840,  a  deed  was  executed  by  George 
Persse  (a  natural  son  of  Parsons  Persse^  the  allied  luna- 
tic) of  the  one  part,  and  Edward  Doyle  of  the  other  part, 
by  which,  reciting  that  Parons  Persse  in  his  lifetime  had 
been  seised  in  fee  of  the  Castleboy  estate,  and  by  will 
dated  in  March  1820,  had  devised  the  said  estate  to  the 
said  George  Persse  and  the  heirs  of  his  body,  and  that 
the  testator  had  died  on  the  25th  October  1829,  without 
having  revoked  his  will,  and  that  George  Persse  had 
complied  with  **  the  Act  for  the  abolition  of  fines  and 
recoveries,''  it  was  witnessed  that  George  Persse,  for  the 
considerations  therein  mentioned,  conveyed  the  Castldfy 
estates  to  Doyle,  Sec.  to  the  use  of  himself,  George  Persse, 
his  heirs  and  assigns  for  ever. 

On  the  2d  January  1841,  by  two  indentures  between 
the  Appellant  of  the  one  part,  and  George  Persse  of  the 
other  part,  after  repeating  the  recitals  of  the  previous  dis- 
entailing deed,  and  iiirther  reciting  that  Robert  Persse,  the 
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'heir-at-law  of  Petrsons  Pense,  had  entered  into  possessioh  1856. 
of  the  Castleboy  estate  as  such  heir-atrlaw ;  that  George 
Pense  had  brought  an  ejectment  which  had  been  resisted 
by  Robert  Persse  and  the  Respondent,  and  that  in  conse-  and  othem. 
quence  of  a  disagreement  among  the  jurors,  there  never 
had  been  a  judicial  determination  of  the  same,  that  Robert 
Pente  being  in  possession,  executed  the  deed  of  28th 
May  1840  in  favour  of  the  Appellant ;  that  the  Appellant 
and  George  Persse  had  mutually  agreed  amicably  to 
adjust  their  conflicting  claims  to  the  said  estate,  it  was 
witnessed,  &c.,  that  the  Appellant  gave  up  his  claim  to 
three  portions  of  the  Ctutleboy  estate  to  the  value  of  320  /. 
a  year,  which  portions  he  conveyed  absolutely  to  George 
Persse,  and  that  George  Persse  made  an  absolute  convey- 
ance of  the  remainder  of  the  estate  to  the  Appellant,  who 
gnmted  a  term  thereon  of  1,000  years  to  George  Persse,  in 
order  to  make  good  the  deficiency  in  value  of  the  three 
portions,  should  they  fiedl  to  produce  the  full  amount  of  the 
annuity. 

Robert  Persse  died  on  the  23d  January  1850,  and  the 
Appellant  continued  in  occupation  of  the  Castleboy  estate, 
with  the  exception  of  that  part  which  he  had  released  to 
George  Persse. 

On  the  11th  November  1850,  Dudley  Persse,  his  second 
wife,  and  the  children  of  both  marriages  (c),  filed  their 
supplemental  bill  in  the  Court  of  Chancery  in  Ireland 
against  the  Appellant,  and  George  Persse  and  Norton 
Barry,  a  trustee  under  the  settlement  of  July  1833,  pray- 
ing that  it  might  be  declared  that  the  Respondents  were 
entitled  as  against  the  Defendants  to  the  benefit  of  the 
several  decrees  and  proceedings  hereinbefore  mentioned, 
and  that  the  Defendants  might  be  decreed  in  pursuance  of 
the  covenant  contained  in  the  deed  of  December  1827, 

(c)  iSb0  post,  695  n. 
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18M.        to  execute  a  proper  deed  conveying  the  landg  afiected 

PxRasK       thereby  to  the  uses  and  trusts  specified  in  the  setdements 

Pii^       of  November  1826  and  July  1833. 

and  othei^        Hie  Appellant  and  George  Perue  put  in  thdr  answers, 

daiming  to  be  entitled  to  the  Ca;Uleboy  estate  under  the 

will  of  Parsons  Persse. 

The  supplemental  biU  came  on  for  hearing  before  Lord 
Chancellor  Blacilmme,  who,  on  the  12th  June  1652,  pro- 
nounced a  decree  granting  the  prayer  of  the  bill  (d)« 

(d)  3  Ir.  Chan.  Rep.  (by  JTeHrcpp  and  Trevor)^  196.  The 
following  are  paasages  from  the  judgment  of  Lord  Chanoellor 
BlaMmiUy  which  were  frequently  referred  to  in  the  oouise  of  tlw 
aigument.    Haying  stated  the  facta  of  the  caae,  his  Lordship  nid : 

^Two  questions  have  been  submitted  to  me  upon  this  state  of 
facts.  The  first,  whether  I  can  now  decree  the  execution  of  a  con- 
veyance to  cany  into  eifoct  the  Lords'  decreOy  the  Plaintifis  haTis^ 
declined  to  have  it  executed  by  omitting  to  haye  a  draft  laid  befbn 
the  Master,  as  they  had  a  right,  and  are  therefore  said  to  hare  been 
bound  to  do.  By  this  omission  they  are  contended  to  have  waiTed 
their  rights,  and  that  they  cannot  have  relief  in  this  suit  This 
objection,  I  confess,  appeared  to  me  to  be  of  a  vety  aerious  charader 
before  I  was  exactly  informed  of  the  fiaota.  I  am  now,  howsTer, 
satisfied  that  it  is  not  well  founded.  The  object  of  the  Plaintiff'i 
suit  was  to  have  a  legal  conveyance  executed  by  the  proper  partiei, 
and  for  that  purpose  it  was  essential  that  the  person  who  had  the 
legal  estate  ahould  be  a  party  to  and  obliged  to  execute  it.  Tin 
first  matter  to  be  ascertained  wai^  in  whom  it  was  vested.  Now  is 
to  this,  the  reply  is  simple.  When  the  Lords  made  their  order  on 
the  7th  Mojf  1840,  Bcberi  was  tenant  for  life,  with  remainder  in 
l(M  to  Bfiteri  Henry  under  the  deed  •f  1890 ;  by  the  deed  of 
28th  Mqy  1840,  Boberi  Henry  became  seised  of  hia  fathei^s  estate 
for  life.  If  matters  had  been  allowed  to  remain  ao,  the  deed  of 
proper  parties  could  have  been  easily  arranged,  fi>r  B/Bhert  Semf 
had  the  whole  legal  estate :  but  the  deeds  of  Jamnatj  1841,  whieh 
Jtdberi  Hemy  executed,  totaUy  disabled  him  to  execute  the  deoee; 
that  is,  to  convey  the  legal  estate  ;  for  by  the  deed  2d  Jomiafj  1841, 
in  which  he  was  a  granting  party,  he  had  conveyed  three  denoaunsp 
tiona  to  George,  in  fee  absolutely;  and  the  remainder  to  him  kt 
1,000  years:  so  that  in  1843,  had  Ihe  Plaintifia  taken  a conveyaBee 
firom  Eoberi  Henry,  it  would  have  given  them  nothing  in  the  three 
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In  Mmf  1853  the  Appellant  presented  a  petition  to        1866. 
this'Housey  praying  that  the  cause  on  the  former  appeal 
might  be  reheard,  and  the  order  of  May  1840  reversed 


denomiiuitioiii^  and  in  the  rest  only  an  estate  subject  to  the  trusts  of 
the  term  of  lyOOO  yean. 

^Saeh  a  oonTeyance,  it  Is  plain,  would  not  hare  efiectuated  their 
ri^t  as  established  hy  the  decree,  and  whUe  Roberi  Perot,  the 
teBant  for  life,  Uved,  the  same  mode  of  evading  the  execution  of 
the  decree  which  had  been  resorted  to  successfully  in  January  1841, 
would  hare  been  open  to  the  Defendants,  who  could  from  time  to 
time  have  shifted  the  legal  estate,  and  occasioned  the  necessity  of 
filing  bill  after  bill  to  hind  the  legal  owner  hy  and  compel  him  tO" 
execute  the  trust.  The  justification,  therefore,  of  the  cowse 
Adopted  by  the  Plaintifis  in  this  cause,  and  their  emissien  to  luMre  a 
deed  executed  to  effectuate  the  deevee,  is  founded  on  the  conduct  of 
the  Defendants  who  make  the  objection,  and  who,  by  their  own  act, 
derignedly  and  unjusUy  baffled  and  frustrated  the  decree  whidi  it 
wai  their  duty  to  have  effiectuated. 

**  This  18  the  substantial  answer  to  the  objection :  that  of  fovm, 
ionnded  on  the  supposed  waiver  of  their  right,  arising  fit>m  the 
nme  cause,  admits  of  this  answer,  that  though  they  did  not  avail 
themselves  of  the  right  to  have  a  deed  settied  and  executed,  they 
did  not  thereby  forfeit  the  benefit  of  the  Lords'  decree,  which 
declared  their  right,  and  for  ever  bound  the  estate  of  OoiUebt^  by  the 
tmsts  of  the  deed  ef  covenant  of  1827. 

^  The  next  objection  to  the  relief  sought  by  this  bill  Is  founded 
en  the  wiH  of  Roberi  Partont  Perete,  which  u  proved  in  the  cause, 
sod  by  which  the  estate  was  devised  to  George  Pertse-;  the  effect  of 
which  was  to  prevent  the  descent  to  Robert,  and  take  away  the 
whole  basb  of  the  articles  of  1827,  which,  as  well  as  all  the  rights 
and  estates  thereby  contracted  for,  were  contingent  on  the  suooes- 
■ou  of  Roberi  as  heir-at-law  to  the  CaeUeboy  estate. 

"  It  has  been  contended  by  Robert  Henry  and  George  Peme,  that 
■0  decree  can  be  made  until  the  invalidity  of  that  will  is  established 
by  the  verdict  of  a  jury.  In  my  opinion  this  wiU,  whether  valid, 
or,  as  Robert  Henry  once  contended,  revoked,  fi>rms  no  defence 
sgainst  the  right  of  the  Plamtifia  to  have  the  decree  executed  by 
these  Defendants* 

"<  It  is  now  established  that  the  articles  of  1827,  bound  RAori 
Feme,  who  became  a  trustee  of  the  estate,  which  by  the  admissioH 
of  an  the  parties  in  the  cause,  and  the  assumption  of  the  decree^ 
deioended  in  1829  to  Robert  as  heir  of  the  lunatic. 
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1866.         or  altered,  but  this  petition  was  dismissed  by  the  Appeal 
Committee. 
The  present  appeal  was  then  brought 


BBI 

and  Others. 


**  It  b  further  estahlished  that  the  deed  of  1890,  which  oonvejed 
to  Robert  Henry  an  estate  in  fee  in  remainder  after  the  estite  for  life 
to  Eobert,  his  father,  was  fraudulent  and  Toid,  and  that  Akrt 
Bmry  became  a  trustee  of  that  estate  for  the  Plaintiffs  datming  u 
purchasers  under  the  articles  of  1827,  and  was  bound  by  the  decree 
of  May  1840  to  execute  a  deed  to  carry  those  articles  into  execation. 
Being  thus  bound,  he  took  the  oonyeyance  from  his  father  oa  Um 
28th  ifof  1840,  even  then  accepting  a  title  from  him  as  heir :  this 
deed  having  giren  him  the  life  estate  of  his  father.  He  sobse- 
quenUy  on  the  2d  January  1841,  executed  the  two  deeds  shesdy 
adyerted  to.  It  b  worthy  of  observation,  that  Rabeit  Henry  doM 
not  accept  a  grant  from  George^  of  the  denominations  of  which  he 
was  to  remain  seised ;  but  that,  on  the  other  hand,  he  convejs  to 
Charge  the  three  denominations  which  were  to  become  his,  and 
grants  to  Qeorge  the  indemnity  term  of  1,000  years.  It  b  obvious, 
therefore,  that  the  parties  in  framing  this  deed  were  acting  on  the 
assumption  that  the  title  by  descent  was  that  with  which  they  were 
dealing,  as  the  only  real  subject  matter  of  conveyance ;  and  thst  it 
was  to  that  titie  exclusively  that  they  ascribed  the  actual  seisin  and 
possession  of  the  estate.  On  the  other  hand,  when  the  titie  of  the 
devisee  was  dealt  with,  it  was  treated  as  it  was,'  as  a  claim  by  a 
party  who  had  no  right  to  deal  with  the  poesesdon.  In  feet,  and  in 
law,  Robert  had  entered  and  become  seised  as  heir  of  the  lonatic^ 
this  seisin  was  as  a  trustee,  subject  to  his  own  use  for  life ;  and  this 
he  transferred  to  his  son,  who  thus  became,  as  he  was  himself  a 
trustee.  The  conveyance  and  grant  to  George,  with  notice  of  this 
trust,  both  actual  and  constructive,  made  George  also  a  trustee, 
putting  him,  as  to  all  he  tools,  in  the  same  position  as  Rchert  Heer$ 
himself.  The  vety  estate  which  George  so  acquired,  and  which  by 
accepting  from  Rchert  Henry  he  admitted  his  right  to  grant,  was 
the  estate  which  had  descended,  and  which  was  bound  by  the  trusts 
of  the  articles  of  1827.  The  case,  therefore,  of  Robert  iSsmy  has 
this  peculiarity,  that  it  is  that  of  a  trustee,  not  setting  up  end 
claiming  a  titie  paramount  to  his  titie  as  trustee,  but  setting  np  a 
release  of  a  contested  claim,  the  consideration  for  which  was  his 
grant  (in  violation  of  his  trust)  to  the  claimant  of  a  portion  of  the 
trust  estates. 

*'  How  b  it  possible  to  maintain  such  a  dealing  to  the  total  sab- 
version  of  rights  established  by  a  decree  of  a  court  of  jostioe, 
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Mr.  ItoU  and  Mr.  Selwyn  for  the  Appellant :  18ft6. 

The  deeds  of  January  1841  have  no  relation  to  that  of 
December  1827.    The  validity  of  the  will  of  Parsons  Persse 


throogh  the  medium  and  agency  and  for  the  benefit  of  the  person 
who  WBB  in  the  view  of  this  Court,  the  protector  of  those  rights? 
If  this  device  and  contrivance  saoceed,  then  without  investigation, 
trial,  or  even  notice  to  the  parties  interested,  this  decree  will  have 
been  rendered  nugatory  and  abortive,  and  the  Plaintiffs  will  have 
been  disseised  by  their  own  trustee  of  part  of  the  estate,  and  of  the 
mt  of  it  by  a  stranger  to  whom  their  trustee  has  betrayed  their 
poaesaon,  that  trustee  having,  up  to  the  time  when  he  thus 
acted,  denied  and  impugned  the  title  which  he  thus  recognises  and 
deals  for. 

^  If  there  was  no  authority  to  govern  the  decision  of  a  ease 
mTolnng  such  consequences  as  must  result  from  the  success  of  the 
eontriTanoe  which  has  been  resorted  to  and  adopted  in  this  case,  its 
reiy  dishonesty  must  have  been  fiital  to  it  in  any  court  of  justice. 
Bot  particularly  in  all  its  parts,  and  in  every  aspect  of  it,  it  is  met 
and  condemned  by  fixed  and  settled  principles  of  law. 

^  First,  the  release  of  George  can  only  operate  to  confirm  the 
eitate  of  R.  Henry ;  and  as  that  was  an  estate  held  by  him  io 
trust,  the  release,  instead  of  achieving  the  intended  fraud,  operates 
to  eonfiim  the  estate  of  which  he  was  in  the  actual  seisin  as  grantee- 
of  the  heir  of  R.  Pareone  PeneCy  the  lunatic 

^  In  the  position  in  which  R.  Henry  and  George  stood,  if  the 
latter  had  a  right,  he  was  disseised,  and  his  release  dischsi)^  the 
citate  from  the  right  of  the  releasor,  and  so  operated  to  confirm  not 
only  R,  Henrfe  estate  for  the  life  of  his  father,  but  also  all  the 
uses  to  which  the  lands  were  to  enure  on  his  death,  by  virtue  of 
the  articles  of  1827.  See  Littleton,  621,  and  the  note  thereto, 
No.l. 

**  That  the  release  of  George  Pertse  to  R,  Henry  could  only 
operate  as  a  dischaige,  and  not  as  a  conveyance,  is  very  plainly 
proved,  by  the  passages  cited  firom  Co.  Litt,  369  a.  The  law  on  this* 
nibjeet  is  clearly  and  explicitly  expounded  by  Lord  Redeeddle^  in 
the  case  of  Saunders  v.  Lord  Anneal^.  2  S.  &  Lef.  He  says, 
p.  10$ : — '  A  conveyance  by  a  person  out  of  possession,  can  only 
opeiate  as  a  release,  and  if  made  to  a  stranger,  where  there  is  no 
privity,  it  can  operate  nothing.'  And,  in  page  98,  he  says  i-^ 
*  Wherever  a  penon  comes  to  tiie  possession,  either  by  judgment  of 
law  or  by  hu  own  agreement,  and  holds  that  possession,  he,  and  all 
who  cbdm  under  him,  must  hold  it  according  to  his  right  to  the 
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18^        has  never  been  finally  decided,  and  when  this  case  was 

Pebms       previously  under  the  consideration  of  this  Uouse,  Lord 

PsBWB        Wynford  (e)  spoke  of  it  as  one  in  which  there  were  many 

and  othen.    circumstances  requiring  further  discussion.     George  Perm 

has  title  under  that  will.     The  Appellant  claimed  tide 

through  Robert  Fersse  against  him,  and  these  two  persons 

were  entitled  in  this  state  of  things  to  adjust  their  opposing 

claims.    They  did  this  by  George  Perese  conveying  all  his 

posseBBiony  and  cannot  qualify  it  by  any  other  right.'  The  applio* 
tion  of  this  in  the  present  case  is  very  obvious. 

**  Robert  was  tenant  for  life,  with  remainder  to  the  persons  dainK 
ing  under  the  articles  of  1827»  as  purchasers  for  valuable  conaden- 
tion  from  him.  This  estate  he  conveyed  to  his  son,  who  was  bound 
to  hold  it  as  his  fiither  was,  and  ooald  neither  alter  nor  qualify  it,  t» 
the  prejudice  of  the  purchasers  in  remainder.  The  law,  to  the  asme 
effect,  is  further  laid  down  in  page  103,  in  terms  peculiarly  appli- 
cable to  the  position,  right,  and  obligations  of  all  the  parties  in  this 
transaction.  Lord  Bodeidale  says  : — *  When  possession  is  gained 
under  a  contract  by  a  person  having  a  right  (and  this,  it  is  to  be 
observed,  was  the  condition  of  Qtorge  Perue\  he  can  only  have  it 
such  as  the  person  has  it  from  whom  he  obtains  posBesdon,  and 
is  bound  to  accept  the  possession  according  to  that  right  (that 
is,  €leorgt  had  it  as  R*  Henry  and  Robert  had  held  it),  and  was 
bound  by  the  right  of  the  persons  In  remainder,*  and  the  paaa^ge 
concludes  by  assigning  the  reason,  *  and  that  because,  aoooiding  to 
the  expression  in  the  books,  it  was  his  folly  to  take  possession  in 
such  a  manner,  instead  of  recovering  it  by  lawful  means.' 

**  This,  he  says,  is  the  language  of  the  law ;  and  I  may  add,  that 
if  George  has  extinguished  his  title  as  devisee  and  zendered  its 
assertion  difficult  or  impossible,  he  is  the  author  of  his  own  injory ; 
legal  rights  must  be  asserted  by  legal  means ;  it  is  palpable,  la  this 
case,  that  the  means  were  as  illegal  as  the  design  was  eollasive,  snd 
that  that  design  was  to  evade  the  execution  of  the  decree  of  the 
House  of  Lords,  by  repeating  the  same  experiment  which  had  been 
practised  in  1830,  and  which  that  decree  had  pronounced  to  bafs 
been  fraudulont  and  void. 

'*  I  must  therefore  declare  that  the  Plaintiffii  are  entitled  to  have 
the  former  decree  carried  into  execution.  And  for  an  injunction  to 
put  them  into  possession." 

(e)  7  Clark  &  Fin.  307,  308. 
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righty  title,  and  interest  to  the  lands,  but  not  by  a  convey-        1866. 

ance  of  the  land  itself,  to  the  Appellant    It  is  clear  that 

George  Perue  had  a  right  to  do  this,  and  that  what  was 

thus  done  was  not  in  contravention  of  the  original  decree    and  othen, 

or  of  the  order  of  this  House.    The  decree  now  appealed 

against  is  erroneous  in  assuming  the  invalidity  of  the  will, 

and  directing  a  conveyance  as  if  no  such  document  existed, 

and  the  order  of  the  House  of  Lords  proceeded  on  the 

same  erroneous  assumption.    If  a  stranger  had  any  claim 

under  that  wiU,  he  might  set  it  up,  and  there  is  no  reason 

why  the  same  right  should  be  refused  to  this  Appellant 

The  Court  below  erroneously  treated  the  Appellant  as  a 
trustee,  instead  of  which  he  is  an  adversary,  and  the  direction 
to  him  to  convey  is  given  to  him  in  the  former  character; 
but  even  if  he  had  been  a  trustee  as  to  the  Respondents,  he 
might,  under  the  particular  circumstances  which  exist  here, 
have  bought  the  reversion  from  George  Persse,  the  owner 
under  the  will.  The  deeds  of  January  1841  constituted 
such  a  purchase.  Norrie  v.  Le  Neve  (/)  shows  that  under 
such  circumstances  a  purchase  may  be  made,  and  Randall 
V.  RandalUg),  and  Hardman  v.  Johnson  {h\  recognise  its 
validity,  and  show  that  the  effect  of  it  would  not  be  to 
make  the  Appellant  a  purchaser  for  the  benefit  of  the 
Respondents.  Admitting,  however,  that  the  Appellant  is 
trustee,  still  Lesley'%  case  (t)  justifies  what  the  Appellant 
has  here  done.  'Ilie  effect  of  Saunders  v.  Lord  Annesley(J) 
was  misapprehended  in  the  Court  below,  for  the  result  of  that 
very  complicated  case  is  not  sufficiently  stated  in  the  mar- 
ginal note,  on  which  it  is  clear  that  Lord  Chancellor  Blackr 
Inane  relied,  and  the  case  itself  does  not  apply  here,  for  the 

if)  3  Atk.26 ;  2  Bro.  P.  C.  73.  Rep.  Chan.  62,  ease  59 ;  but  sm 

iif)  3  Mer.  190.  Mr.  Hovenden's  note  to  that 

(h)  Id.  347.  in  his  edition  of  Freeman, 

(t)  2  Eq.  Cas.  Ab.  742 ;  Free.  (j)  2  Sch.  &  Eef.  73. 
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18M.        validity  of  the  will  has  yet  to  be  decided,  and  the  tide 
here  is  not  as  it  was  there,  that  of  a  mere  possessory  kind. 
If  the  will  here  is  good,  George  Persee  may  recover  by 
jmd  others,    ejectment  against  any  one  holding  in  opposition  to  it 

The  deeds  of  January  1841  constitute  a  vaUd  trans- 
action of  sale  and  purchase  in  virtue  of  legal  rights,  and 
cannot  be  set  aside  on  technical  grounds  of  equity. 

The  Respondents  here  never  carried  in  a  conveyance  to 
the  Master's  office;  they  therefore  waived  their  right 
under  the  original  decree.  But  suppose  they  had  got  a 
conveyance  settled  under  that  decree,  it  must  have  recited 
the  death  of  Parsons  Persse^  intestate,  and  without  lawful 
jssue  (lacts  still  open  to  contest),  and  all  that  Rohert 
Persse,  who  was  then  alive,  could  have  conveyed,  would 
have  been  such  interest  as  he  at  that  time  possessed. 
There  would  not  then  have  been  any  trust,  and  the  Appel- 
lant might,  the  moment  afterwards,  have  purchased  bom 
George  Persse,  and  thus  have  got  a  superior  title,  and 
one  wholly  independent  of  the  outstanding  title  of  the 
Respondent 

The  decree  here  is  defective  in  form  as  well  as  sub- 
stance. It  has  carried  the  supposed  effect  of  the  deed  of 
1827  much  &rther  than  the  deed  itself  warrants.  It  is 
defective  on  that  account  It  is  also  defective  for  not 
giving  to  the  Appellant,  even  supposing  him  to  be  a  trustee, 
any  compensation  in  respect  of  any  claims  he  may  have 
upon  the  property  which  he  is  now  required  absolutely  to 
surrender. 

The  Lord  Chancellar.-^Mr.  Solicitor-General,  there  is 
.only  one  point  to  which  I  wish  to  direct  your  attention. 
I  think  the  great  bulk  of  the  argument  may  be  disposed  of 
very  easily.  The  decree  in  the  original  suit,  affirmed  in  this 
House,  and  subsequently  carried  out  by  the  decree  of  the 
Court  of  Chancery  in  Ireland,  says,  *^  That  the  Plaintifis 
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be  and  they  are  hereby  declared  entitled  to  the  benefit  of       1^6. 

tbe  said  indenture  of  the  8th  day  of  December  1827,  in 

the  pleadings  mentioned,  and  the  covenants  and  agree* 

meotB  therein  contained*"    I  advert  to  that  for  the  pur-    and  othtiSft 

pose  of  showing  that  according  to  the  opinion  of  this 

House  afterwards  acted  upon  by  the  Court  of  Chancery  in 

Irdandj  there  was  an  interest  in  the  children,  besides  that 

of  the  eldest  son  of  Dudley  (A).     I  allude  to  that  for  the 

(I)  The  supplemental  like  the  original  bill,  had  been  filed  in  the 
names  of  Dudley  Per$se^  of  his  second  wife,  and  of  the  children  of 
both  his  marriages.  On  the  hearing  before  Lord  Chancellor  Blaek^ 
hern  an  objection  was  taken  for  misjoinder  of  parties,  founded  on  the 
ptrticnlar  words  of  the  settlement  of  November  1826.  The  following 
is  an  extract  from  the  report,  p.  201 . 

^Serjeant  Christian  for  B,  H,  Persse  objected  that  there  was  a 
misjoinder  of  Plidntifis,  for  that  the  children  of  the  second  marriage 
of  Dudley  Perusy  who  were  joined  as  oo-Plaintifis,  had  no  interest  * 
in  the  lands  which  were  the  subject  of  the  suit.  By  the  limitations 
of  the  settlement  executed  on  the  first  marriage  of  Dudley  Pereae 
(which  limitations  also  regulated  the  Ctuf^s^  estate),  the  estate 
was  limited  to  the  first  son  of  the  marriage  *and  the  heirs  male  of 
8Qch  son  lawfully  issuing;'  there  were  no  words  of  procreation, 
SB  'body/  &c.,  and  this  limitation  gave  to  the  eldest  son  of  the  first 
nuffriage  an  estate  in  fee  simple.  Lit.  s.  31,  Abraham  t.  Twigg^  Cro. 
Klis.  478.  Dudlqf  Persse  had  therefore  no  reYersion  which  could  be 
the  subject  of  the  second  settlement,  and  the  bill  must  be  dismissed* 
Rid^ardeon  y.  Nitm,  2  Jo.  &  Lat.  250 ;  S.  C.  6,  Jr.  £q.  Rep.  335 ; 
Padwieiy. Platt^  11  Beav. 503;  FulhamY. McCarthy ^  1 H.  L. Gas. 703. 

"Mr.  Martley  for  the  Plaintifi^ — Altliough  to  make  the  limitation 
that  of  an  estate  tail,  there  must  be  some  words  in  the  limitation  to 
show  of  whose  body  the  issue  is  to  be,  yet  it  is  not  necessary  that  the 
word '  body '  should  be  contained  in  the  limitation,  and  the  intention 
of  the  parties  to  create  an  estate  tail  will  be  looked  to  :  Beresfbrd^B 
4aBe,  7  Bep.  135  ;  Shelley  v.  Latfy  karsfield,  1  Ch.  Rep.  110.  But 
even  if  this  was  not  so,  this  bill  is  filed  merely  to  cany  out  a  decree 
of  this  Court,  founded  upon  an  order  of  the  House,  of  Lords,  which 
dedaiea  that  Dudl^  Perue  and  the  issue  of  both  his  marriages,  are 
entitled  to  haye  this  coyenant  specifically  executed.  There  were 
children  of  the  second  marriage  who  were  co-Flaintifis  in  the 
original  suit. 
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18ft6.  puqpose  of  showing  that  there  is  nothing  in  the  argmnent 
as  to  the  eldest  son.  I  do  not  think  I  am  at  all  called 
upon  to  invite  the  attention  of  the  House  to  consider  what 
and  others,  the  ground  might  have  been  on  which  that  conclunon  was 
arrived  at,  but  I  think  I  see  on  the  snr&ce  of  it,  deafing 
with  the  matter  in  equity,  one  or  two  matters  that  miglit 
have  occasioned  it.  In  the  first  place,  it  may  well  be  that 
the  Court  below  was  warranted  in  thinking  that  that  was 
a  mere  lapse  in  framing  the  settlement  That  is  with 
with  r^ard  to  the  original  settlement  of  the  Roxbonmgh 
estate;  but  further,  with  regard  to  the  Casikhoy  estate,  the 
Court  may  have  thought  that  that  might  be  dealt  with  just 
as  if  there  had  been  no  Roxbonnigh  estate.  An  agreement 
was  made  to  settle  the  estate  on  the  marriage.  Then  it 
might  be  said  that  though  the  expression  is  **  heirs  male,'* 
'  that  must  have  meant  **  heirs  male  of  the  body."  I  think 
that  eitlier  of  those  reasons  may  be  thought  a  very  good 
ground  for  coming  to  the  conclusion  at  which  the  Gout 
below  arrived  in  conformity  with  the   decision  of  this 

**  The  Lord  CktmceUar. — ^Without  expressing  any  opinion  on  the 
point  of  misjoinder  which  has  heen  stated  hy  Seijeant  (^ruHm,  I 
am  of  opinion  that  I  am  hound  to  hear  this  case  upon  the  record  m 
at  present  framed.  The  children  of  Dudley  Pertte  by  the  seeond 
marriage  were  oo-PlainUfia  in  the  original  hill,  with  their  &ther  sad 
the  issne  of  the  first  marriage.  No  objection  to  the  record  on  thift 
ground  appeara  to  have  heen  made,  and  they  were  continued  in  their 
position  as  Appellants  upon  the  appeal :  no  objection  appean  tohan 
been  taken  in  the  House  of  Lords  of  the  kind  now  stated;  aadtht 
Lords'  order  dedarea  that  the  isane  of  the  seoond  maniagey  as  wellai 
the  other  AppeUants,  were  entitled  to  a  specific  execution  of  the 
coYonant  which  was  the  subject  of  the  appeaL  The  present  soit  is 
merely  in  aid  of  it,  and  to  fteilitate  the  execution  of  the  origiDal 
decree  pronounced  in  pursuance  of  that  order,  and  I  must  thoeto 
consider  that  this  question  is  dosed  by  the  prerioua  proceedings  and 
the  House  of  Lords*  order,  and  I  overrule  the  objection." 

This  point  was  mentioned  but  was  not  pressed  ia  the  ait:«nieDt 
at  the  Bar  of  this  House  on  the  present  occasion. 
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Houfle.    That,  therefore,  disposes  of  the  question  of  the        1856. 

improper  joinder  of  the  Plaintiflb  here,  because  if  it  is 

right  to  have  these  persons  as  parties  in  the  original  suit, 

it  cannot  be  wrong  to  have  the  same  persons  as  parties  in    snd  othem* 

the  supplemental  suit,  and  as  to  those  other  parties,  they 

stood  exactly  in  the  same  category.    That  is  an  objection 

of  form  which  I  thought  it  right  to  advert  to. 

Now  with  r^ard  to  the  question  of  substance,  what 
the  decree  does  is  this :  The  decree  complained  of  in  the 
Aipplemental  suit  first  declares  that  these  deeds  of  1830 
and  of  1841  are  fraudulent  and  void  as  fiur  as  they  inter- 
fere with  the  deed  of  the  8th  of  December  1827,  and  it  is 
ordered  that  the  Defendants  should  execute  a  proper  deed 
of  conveyance  in  pursuance  of  the  covenants  in  the  deed 
of  December  1827.  With  regard  to  that  part  of  the  case, 
what  has  been  done  by  the  decree  in  the  original  suit  was 
to  declare  that  the  Plaintiffs  were  entitled  to  have  that 
conveyance  as  against  Robert  and  this  Appellant,  in  one  of 
whom  the  legal  estate  was  vested.  What  has  since  been 
done  is  this.  The  whole  legal  estate,  at  the  time  of  that 
decree,  was  not  in  the  Appellant,  but  by  the  deed  of  1840, 
was  intended  to  be  so,  for  the  Ufe  estate  of  Robert ^  was 
conveyed  to  the  Appellant,  and  he  afterwards  dealt  with  that 
estate  by  conveying  an  absolute  interest  in  it  to  George ^  the 
natural  son  of  Parsons  Persse,  in  consideration  of  certain 
rights  which  were  given  up  to  him  by  Oeorge,  and  both 
acted  on  the  assunq>tion  that  there  had  been  a  wiU  and 
not  an  intestacy.  Now  the  original  decree  having  directed 
Robert  and  the  Appellant  to  convey  pursuant  to  the 
covenants  of  the  deed  of  1827,  and  Robert  having  subse- 
quently died,  and  all  his  interest  having  passed  to  the 
Appellant,  the  question  is  what  were  the  rights  of  the  par- 
ties when  Robert  died  ?  I  think  it  is  perfectly  clear  that 
the  Appellant,  or  those  who  claim  under  him,  had  no  right 
to  embarrass  the  cestui  que  trusts  by  setting  up  a  seisin 
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1866.        different  from  that  on  which  they  had  accepted  the  trusts 
in  question,  and  when  the  conveyance  was  originally  made 
by  the  deed  of  1830,  that  conveyance  began  by  reciting, 
sad  oth«n.    that  in  the  year  1830,  Robert  Persse  was  seised  in  fee 
simple  in  possession,  and  to  that  deed  Robert  and  the 
Appellant  were  parties.    That  statement  of  title  must  have 
been  on  the  assumption  that  there  was  an  intestacy,  there- 
fore Robert  and  the  Appellant  are  estopped  (as  between 
them  and  for  those  for  whom  they  were  trustees  under  the 
deed  of  1827)  from  saying  that  Robert  was  not  at  that 
time  seised  in  fee,  and,  in  like  manner,  both  the  Appel- 
lant and  George  are  now  estopped  from  disputing  that 
the  estate  of  Robert  had  passed  to  the  Appellant    What 
the  Appellant  does  is,  he  first  embarrasses  that  by  con- 
veying away  a  portion  to  George.    The  result  of  that  is 
dear,  that  George  becomes  a  trustee  for  those  for  whom  the 
Appellant  had  been  a  trustee.    They  were  therefore  pro- 
perly made  parties  to  the  bill  against  the  Appellant  (whose 
uncle  and  father  are  now  dead)  and  George^  in  order  to 
obtain  from  the  two  what  they  could  not  obtain  from  the 
Appellant  alone,  and  it  was  therefore  right  to  declare  that 
the  deeds  were  void  as  against  those  parties  in  whose 
favour  the  deed  of  1827  was  executed,  and  in  ordering 
the  Appellant  and  George  to  convey  according  to  that 
deed. 

The  only  point  (m  which  I  should  wish  to  hear  the  Solir 
ciior-general  is  this,  whether  the  decree  has  been  suffi- 
ciently guarded  in  not  securing  to  Robert  Henry  any  rights, 
if  there  are  any,  which  he  may  have  by  virtue  of  this  will, 
because,  suppose  instead  of  having  taken  a  conveyance 
from  George^  he  had  merely  taken  a  contract,  and  the 
conveyance  had  been  executed  afterwards  according  to 
to  that  contract,  if  George  was  to  bring  an  ejectment, 
and  it  is  contended  on  the  part  of  the  Appellant  that  there 
is  nothing  to  prevent  him  doing  so,  the  question  would  be 
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whether  the  terms  of  this  decree  would  prevent  him  from        1856. 

asserting  that  right  which,  but  for  the  terms  of  the  decree, 

he  might  assert*    All  I  wish  to  hear  the  SoUciior-ffeneral 

upon  is,  whether  or  not  any  provision  should  have  been    and  othen^ 

introduced  into  this  decree  saving  to  the  Appellant  a  right 

to  assert  any  title  which  he  might  have  under  this  vnll  by 

ejectment  or  otherwise. 

The  Solicitor^eneral,  Sir   R.  Bethell,  (Mr.  Giffard 
appeared  vnth  him)  for  the  Respondents : 

The  transaction  on  the  part  of  the  Appellant  was  frau- 
dulent, and  therefore  he  acquires  by  it  no  title  whatever. 
The  Appellant  gave  no  consideration  for  what  he  received 
from  George  Persge,  except  the  assurance  made  by  virtue 
of  that  title  derived  from  Robert  Fersse,  which  Robert  held 
as  trustee  for  the  Respondent.  That  was  a  fraud ;  and  the 
gift  thus  fraudulently  made,  has  been  restored  by  the 
decree  now  under  appeal.  The  same  equity  applies  both 
i^ainst  George  and  the  Appellant.  If  that  is  so,  then  this 
fraudulent  contract  cannot  be  founded  on  so  as  to  require 
any  provision  to  be  introduced  into  the  decree  to  protect 
either  of  these  two  persons,  who  have  thus  entered  into 
the  fraudulent  agreement  Another  answer  to  the  question 
now  put,  may  be  found  in  the  deeds  of  1841.  In  these 
two  conveyances,  the  Appellant  is  treated  as  the  only 
person  who  had  any  legal  title  to  convey,  and  yet  George^ 
who  according  to  assumption  now  put  forward,  ought  to 
have  been  the  person  first  to  convey,  takes  from  the  other 
an  adverse  title,  and  accepts  from  him  an  assurance  in  fee 
of  part  of  the  estate,  and  a  term  of  years  of  the  rest  If 
there  was  anything  which  was  required  to  be  introduced 
into  the  decree,  it  would  be  on  the  ground  that  some  tide 
existed  in  the  devisee.  But  the  only  individual  who  could 
put  forward  a  claim  to  that,  would  be   George  Persse. 
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1866.  Now  the  Appellant  has  taken  nothing  from  him  but  the 
release  of  a  right  The  Respondent  has  a  claim  to  that, 
for  he  is  entitled  to  the  benefit  of  all  dealings  by  his  trustee 
tndotheiB.  with  his  estate.  Hie  meaning  of  the  decree  is,  that 
George  Persse  has  taken  firom  the  Appellant  a  firauduleat 
conreyance  of  that  which  was  in  the  Appellant,  but  only 
in  him  as  trustee.  The  argument  for  the  Appellant  admits, 
and  indeed  asserts,  that  George  did  not  convey  the  land, 
but  only  his  right,  title  and  interest.  When  a  man  is  out 
of  possession,  he  must  convey  in  that  form,  he  cannot  do 
more :  he  cannot  pretend  to  make  a  conveyance  of  the  estate 
itself,  for  possession  is  necessary  for  that  purpose.  The 
aUegation  of  fraud  being  sustained  in  the  original  case,  this 
decree  might  have  set  aside  the  subsequent  release.  The 
decree  might  have  declared  that,  under  the  circumstances, 
parties  entitled  to  the  benefit  of  the  release  executed  hy 
George  Persse,  might  retain  it,  but  that  the  Respondents 
were  entitled  to  have  it  set  aside  as  firaudulently  made  as 
to  them,  and  to  have  restitution  of  that  part,  but  that 
George  Persse  himself  could  not  be  relieved  from  the  effect 
of  that  release,  but  was  bound  by  the  consequences  of  his 
own  firaudulent  act  On  these  considerations,  the  House 
must,  it  is  submitted,  come  to  the  conclusion  that  George 
Persse  is  not  entitled  to  any  protection  at  all,  and  that  the 
decree  declaring  the  rights  of  Dudley  Persse  against  the 
acts  of  the  Appellant  and  of  George  Persse  must  be 
supported. 

The  decree  has  given  efiect  to  the  plain  intention  of  the 
order  of  this  House.  The  expressions  used  in  giving 
judgment  in  this  House,  are  explained  and  justified  by  the 
argument  at  that  time.  It  was  said  that  Robert  Perm, 
the  fiither,  was  not  duly  protected  by  not  having  leasing 
powers,  and  by  not  having  protection  against  impeachment 
for  waste,  and  it  was  with  reference  to  these  matters,  and 
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to  tbem  alone,  that  the  observations  which  have  been        1856. 
referred  to  were  made.  Psrssb 


Mr  Selwyn,  in  reply :  and  oihexi. 

There  was  no  fraud  in  entering  into  these  deeds.  They 
constituted  a  fair  and  prudent  settlement  of  conflicting 
claims.  The  Appellant  had  a  clear  right  to  purchase  what 
George  conveyed  to  him.  Thai  was  a  conveyance  of 
fiomething  independent  of  the  deed  of  1827.  Not  being 
a  fraudulent  purchase  during  the  continuance  of  the  life 
estate,  it  did  not  become  so  afterwards.  The  Respondent 
cannot  be  allowed  to  impeach  this  purchase  without  being 
called  on  to  pay  compensation  for  the  interest  obtained 
mkler  it  The  only  question  in  equity  is,  whether  there 
has  been  a  valuable  consideration  for  the  purchase.  There 
has  been  such  a  consideration  here.  If  the  Appellant  is  a 
trustee  at  all,  he  is  only  so  for  the  life  estate,  but  that  did 
not  affect  his  right  to  purchase  a  different  and  an  adverse 
interest,  and  the  conveyance  now  ordered  to  be  made 
should  be  so  guarded  as  to  leave  the  Appellant  the  full 
benefits  of  the  interest  so  purchased. 

The  Lard  Chancellor: 

What  I  propose  to  do  is,  more  at  leisure  to  look  into  the 
case  and  have  it  put  into  the  paper  again  on  some  early 
day.  If  it  should  turn  out  on  reconsideration  of  this  mat- 
ter that  I  did  not  put  before  the  SoUciior-general  all  the 
points  on  which  I  should  wish  to  hear  him  argue,  the  case 
shall  be  heard  fully  out,  and  we  will  treat  what  has  been 
done  during  the  last  half  hour  as  having  been  merely 
a  matter  of  desultory  discussion.  If  I  should  think 
it  did  turn  on  that  point,  it  has  been  fully  discussed, 
and  I  shall  be  prepared  to  move  the  judgment  of  the 
House. 

vou  ▼.  3  a 
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18M.  The  Lmd  ChoMcellor  having  folly  stated  the  fads  of  the 

PxBssB       case,  said, 

PKBflSB  ^^  course,  my  Lords,  I  need  not  now  declare  that  the 

andothen.    deed  of  June  1830  was  an  attempt  to  do  what  it  was 

9  June.  beyond  the  power  of  Robert  Persse,  the  father,  to  do,  if 
that  previous  agreement  of  December  1827  was  valid.  If 
he  had  by  a  valid  and  binding  contract  agreed  that,  sub- 
ject to  his  own  life  interest,  the  property  at  his  death 
should  go  in  the  same  way  as  the  Roxborough  estate,  he 
could  not  afterwards  alter  that  by  saying  that  it  should  go 
in  a  different  manner,  namely,  to  his  second  son.  The 
Court  of  Chancery  in  Ireland  having  made  a  decree  on 
this  matter,  that  decree  was  brought  by  appeal  to  this 
House,  and  your  Lordships  directed  the  earlier,  deed  to 
be  carried  into  effect  by  a  conveyance,  a  directicHi  of  which 
the  Court  of  Chancery  was  to  look  to  the  execution.  The 
other  deeds,  of  which  your  Lordships  have  heard,  were 
then  executed,  and  their  validity  to  prevent  the  perform- 
ance of  the  previous  direction  of  this  House,  and  of  the 
consequent  order  of  the  Court  of  Chancery,  is  now  the 
question  to  be  considered. 

So  long  as  Rchert^  the  father,  lived  there  was  no  interest 
in  possession  in  Dudley  Persse^  or  any  of  those  who  claimed 
under  the  settlement.  It  is  not  therefore  a  matter  of  »ir- 
prise  that  no  steps  were  taken  by  the  Respondents  during 
the  life  of  Robert  Persse.  But  when  Robert  Perste  died,  in 
1 850,  then  arose  a  question,  who  was  entitled  to  this  estate  ? 
because  there  would  be  no  doubt,  according  to  the  deed  of 
1827,  and  the  decree  finally  established  by  the  order  of 
your  Lordships'  House,  that  when  Robert  Perae's  life 
estate  was  out  of  the  case,  the  estate  would  go  to  Dudly 
Persee^  and  to  tho^  who  daimed  under  him ;  and  then  it 
would  be  a  matter  of  course  for  the  parties  to  apply  for  and  get 
a  conveyance.    But  it  appears  that  intermediately  between 
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the  decree  that  was  pronounced  by  the  order  of  your        1856. 
Lordships'  House,  and  the  death,  ten  years  afterwards,  of       Pebssb 
Robert  Pense,  new  legal  interests  had  been  created,  new       Pe^k 
legal  interests,  at  all  events,  in  the  Castleboy  estate.    For    and  othen. . 
the  property  having  been   conveyed   in  1830,  so  that 
the  I^al  and  beneficial  estate  was  in  Robert  during  his 
life,  and  the  legal  interest  (but,  according  to  the  decision  of 
the  House,  only  the  legal  interest)  in  the  reversion  after 
the  death  of  Robert  had  been  conveyed  to  iZ.  Henry, 
the  Appellant,  it  appears  that  by  a  deed  dated  the  28th  of 
ilojf  1840,  which  is  exactly  three  weeks  after  the  order  of 
yoar  Lordship's  House,  Robert  conveyed  his  life  interest, 
indeed  his  whole  interest  (he  having  nothing  but  his  life 
interest  to  convey)  to  his  son,  the  Appellant,  in  fee,  in  con« 
^deration  of  an  annuity  secured  to  him.    The  result  of  that 
was,  that  by  that  conveyance  made  by  Roberty  the  Appel- 
lant became  the  owner  of  the  legal  fee.     If  that  had  been 
all  it  would  have  made  no  difference,  because  the  legal  fee 
had  aheady  been  vested  in  the  Appellant  by  the  transac- 
tion of  1830.    When,  therefore,  Robert ,  the  father,  died, 
that  conveyance  would  have  no  effect.     It  was  only  a  con-» 
veyance  which  operated  on  his  life  estate,  and,  of  course, 
his  death  would  terminate  it. 

Bat  it  appears  that  that  was  not  the  only  dealing  with 
the  property.  It  seems  that  aftier  the  pronouncing  of  this 
decree,  it  was  discovered,  or  at  some  previous  time  it  had 
been  suggested,  if  not  discovered,  that  it  was  wrong  to 
speak  of  the  lunatic,  Parsons  Persse,  as  dying  intestate ; 
for  that,  in  truth,  he  had  made  a  will  prior  to  his  lunacy, 
and  which  was  made,  as  it  was  suggested,  when  he  was  of 
competent  mind  to  make  a  will.  As  to  the  truth  of  that 
statement  it  is  not  necessary  now  to  speculate.  The  parties 
chose  to  treat  that  as,  at  all  events,  a  possible  state  of 
tfaingB;  and  in  Janttary  1841,  eight  months  afl^r  the  con- 
veyance which  had  been  made  by   Robert  of  his  life 
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18M.        interest  to  his  son,  the  Appellant,  the  son,  having  thus  got 
Pbbsbb       the  entire  legal  fee,  entered  into  a  contract  with  the  paeons 
Pbbsse       ^^^  ^^^^  entitled,  or  claimed  to  be  entitled,  to  the  whole 
and  othen.     interest,  legal  and  beneficial,  under  this  alleged  prior  will 
of  the  lunatic ;  and  what  they  did  was  this:  the  Appellant 
said,  **  If  the  will  is  valid,  and  you  are  entitled  under  it, 
you  will  have  the  whole  estate;  if  you  are  not  entitled, 
then  I  have  the  whole  legal  fee  in  me.    Now,  I  will  imme- 
diately give  you  up  a  portion  of  the  property,  of  the  value 
of  320  /.  a  year,  or  thereabouts,  and  in  consideration  of 
my  doing  tliat,  you  shall  agree  that,  whatever  be  your 
right  and  interest  under  the  prior  will  (if  there  was  a  prior 
will),  you  will  convey  that  to  me ;  and  fiirther,  I  will  not 
only  convey  to  you  a  portion  of  the  estate,  but  I  wiU 
convey  to  you  the  whole  of  the  estate  for  the  term  of  a 
thousand  years,  to  secure  to  you  that  which  I  assert, 
namely,  that  what  I  have  conveyed  to  you,  or  am  to 
convey  to  you,  in  fee,  is  of  the  full  value  of  320  /.  a  year/' 
That  arrangement  was  carried  into  efiect,  or  was  intended 
to  be  carried  into  effect,  by  two  deeds,  both  dated  the  2d 
of  January  1841,  by  the  one  of  which  the  Appellant  con* 
veyed  a  portion  of  the  CoMtleboy  estate  in  question  to  GeargCj 
who  was  the  natural  son,  and  the  devisee  under  the  allied 
will ;  and  he  also,  for  a  term  of  years,  secured  the  value  of 
that  which  he  had  so  conveyed.     On  tbe  other  hand, 
George  released  to  the  Appellant  all  his  ri^ht  and  title, 
such  as  it  was,  under  this  alleged  will. 

Now,  it  is  quite  obvious  that  the  result  of  that  was,  thit 
the  legal  estate  had  been  put  out  of  the  Appellant  into 
George  absolutely  as  to  a  portion  of  it,  and  for  a  tenn  (A 
1,000  years  as  to  the  whole.  The  right  of  the  Respon- 
dent Dudley  J  under  the  decree  of  the  Court  of  Chancery* 
made  in  pursuance  of  the  order  of  your  Lordships 
House,  was  to  have  the  fee  conveyed  to  him  as  soon  as 
the  death  of  his  father  had  removed  that  life  estate  out  of 
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the  way.  It  was  a  matter  of  course,  therefore,  that  the  1856. 
person  who  held  the  fee  (which  he,  under  the  order  of  your  Pebwk 
Lordships'  House,  and  the  subsequent  decree,  was  bound  p^^b 
to  contey),  having  incumbered  that  fee  by  creating  andothen. 
interests,  the  other  parties,  those  to  whom  he  conveyed, 
most  be  subject  to  the  same  right  as  existed  against  the 
Appellant  himself,  to  convey  the  property  pursuant  to  the 
decree  that  had  been  directed  by  your  Lordships'  House. 
Consequently  it  became  a  matter  of  obvious  necessity  and 
obvious  right  to  file  a  supplemental  bill  against  those  new 
fsrties  who  had  thus  caused  the  estates  to  be  incumbered  in 
a  manner  embarrassing  to  persons  whose  title  had  been 
declared  by  the  former  order  of  the  House  and  the  subse- 
quent decree.  It  was  a  niatter  of  course,  therefore,  to  file- 
a  supplemental  bill  against  the  former  parties,  and  againsi 
Gtorgtj  who  had  taken  this  new  interest.  That  biU  was- 
accordingly  filed,  and  a  decree  was  made,  giving  relief 
exactly  in  conformity  to  what  had  been  done  before, 
oamely,  declaring  that  Dudley  Persse,  and  those  claiming 
ttuder  him,  were  entitled  as  against  R.  Henry,  and  as 
against  George,  who  claimed  under  him,  to  have  a  convey- 
ance made  in  pursuance  of  what  had  been  formerly 
declared  to  be  their  rights. 

But  the  Appellant  sets  up  this  objection,  that  since  that 
decree  in  1840,  he  has  obtained  by  conveyance  or  release 
fiom  George  a  new  and  different  interest  fit>m  that  which 
was  intended  to  be  affected  by  the  decree,  and  was  alone 
affected  by  the  decree,  pronounced  in  1840. in  your  Lord- 
ships' House  I  have  considered  this  case  attentively,  and 
I  have  finally  come  to  the  conclusion  that  that  suggestion 
ii^  one  that  cannot  be  adopted.  The  Appellant  was  bound 
by  the  former  decree,  and  continues  bound  by  the  former 
decree,  to  convey  the  fee  simple.  It  is  no  answer  to  tho«e 
who  insist  upon  the  rights  declared  in  their  fiivour  by  that 

3  Ad 
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1856.  decree,  and  the  deed  which  was  the  foundation  of  it,  to 
FBJR88S  say,  '^  Well,  but  fiince  that  decree  was  made  I  have  chosen 
p  ^*  to  take  a  conyeyance  or  release"  (or  whaterer  name  is  to 

and  othen.  be  given  to  it)  "  of  some  other  interests  than  that  which 
the  decree  was  meant  to  affect."  The  answer  to  that  is^ 
*^  Obey  the  decree,  convey  the  fee  simple  in  the  mode  in 
which  the  decree  has  made  it  your  duty  to  convey  it,  and 
then  you  may  set  up  any  other  rights  that  you  can  get 
If  you  have  chosen  so  to  take  a  conveyance  or  release  as 
to  make  it  impossible  to  convey  the  property  without  part- 
ing with  some  other  interest  which  the  decree  was  not 
meant  to  affect,  that  is  a  matter  with  which  these  parties 
in  this  supplemental  suit  have  nothing  to  do*  They  were 
declared  entitled  by  the  former  decree  to  have  a  convey- 
ance from  you  of  that  fee  simple  upon  certain  trusts  and 
uses,  and  that  conveyance  you  are  bound  to  execute."  That 
was  the  view  taken  by  Lord  Chancellor  Blackbnrne,  and, 
in  my  opinion,  it  was  taken  with  perfect  correctness. 

In  the  course  of  the  argument  {ante,  p.  695),  I  intimated 
an  opinion  that  there  was  nothing  whatever  in  the  objection 
that  there  were  here  one  or  mo{e  Plaintifis  who  had  no 
interest  I  do  not  think  that  is  at  all  material,  because 
whether  or  not  that  is  the  case  per  incuriam,  or  otherwise, 
does  not  signify.  This  House  declared  in  the  former  decree, 
that  Dudley  Persse,  and  all  his  children,  namely,  the  eldest 
son  and  his  two  daughters  by  the  first  marriage,  and  the 
children  by  the  second  marriage,  were  entitled  to  the  benefit 
of  that  conveyance.  In  my  opinion  that  was  perfectly  right, 
because  although  it  may  be  true  according  to  the  strict 
legal  construction  of  the  Roxborough  settlement,  that  there 
was  no  reversion  properly  so  called,  the  contract  to  settle 
the  estate  was  a  contract  executory  in  its  nature,  and 
very  likely  tlie  Court  thought  it  was  totally  unimportant 
whether  it  created  an  estate  tail  or  not.    It  was  perfectly 


CASES  m  THE  HOUSE  OF  LORDS.  707 

manifest  that  it  was  the  intention  that  it  should  create  an  1866. 

estate  tail.     That  gets  rid  of  that,  minor  difficulty.     It  Psbssb 

appears  to  me  therefore  that  the  Court  below  took  a  per-  Pebsbr 

fectly  correct  view  of  the  case,  and  consequently  that  this  ^^  othen». 
appeal  is  utterly  without  foundation. 

Decree  affirmed,  and  appeal  dismissed,  with  costs. 

Lords'  Journals,  9  June  1856. 


William  Bush  -        -        -    Plaintiff  in  Error.  lase. 

S.B  Chari^  Fox,  Knight,  and}^^^^^^  ^  ^^^      ^.^ 


Othbrs 

In  an  action  for  an  alleged  infringement  of  a  patent  where  the 
defence  \a  that  the  supposed  invention  is  not  new,  the  Judge  may 
compare  the  Plaintiflfs  specification  with  the  specificatioi^  of  a 
previous  patent,  and  may  on  such  comparison  direct  the  juiy  to 
find  a  verdict. 

B,  took  out  a  patent  which  he  described  as  relating  to  ^  means  and 
apparatus  for  working  under  water  in  order  to  produce  excavations 
and  building  foundations  of  lighthouses,  pieiB,  jetties,  and  other 
structures  under  water."  There  had  been  a  previous  patent  taken 
out  bjr  another  person,  for  **  An  apparatus  to  &cilitate  excavating, 
sinking,  and  mining."  On  comparing  the  two  patents,  the  Judge 
at  the  trial  was  of  opinion  that  both  claimed  substantially  the 
same  invention.  The  evidence  showed  some  difference  in  the  mode 
of  working,  but  the  witnesses  said  that  both  patents  had  substan* 
tially  the  same  object.  The  Judge  thereon  directed  a  verdict  to 
be  found  for  the  Defendant : 

Ueld  that  the  direction  was  right. 

This  was  an  action  brought  in  the  Court  of  Exchequer 
for  the  infringement  of  a  patent,  dated  21st  September 
1841,  and  granted  for  the  invention  of  "  improvements  in  the 
means  of,  and  in  the  apparatus  for,  building  and  working 
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1856.        under  water.    The  Defendants  having^  craved  oyer  of  the 

Bu8H        letters  patent,  pleaded,  1.  That  the  Queen  did  not  give  or 

p^^         grant  to  the  PlaintifT  such  licence  as  is  in  the  dedaratioii 

and  othen.    mentioned  in  manner  and  form,  &c.    2.  That  he  was  not 

the  true  inrentor.    3.  That  the  supposed  inrention  in  the 

declaration  mentioned  was  not  an  invention  of  a  certain 

manner  of  new  manufacture  in  manner  and  form,  kc 

4.  That  the  invention  was  not  new.     5.  That  the  Plaintiff 

did  not  particularly  describe  and  ascertain  the  nature  of  it, 

and  in  what  manner  it  was  to  be  performed.     6.  That  the 

specification  was  not  enrolled;  and  7.  Not  guilty. 

The  invention  was  described  in  the  introductory  part  of 
the  specification,  as  follows :  **  My  invention  relates  to 
means  and  apparatus  fur  working  under  water,  in  order  to 
produce  excavations,  and  building  foundations  of  light- 
houses, piers,  jetties,  and  other  structures  under  water." 

The  specification  described  the  invention  by  reference 
to  drawings,  and  concluded  as  follows :  ''  Having  thus 
described  the  nature  of  my  invention,  and  the  manner  of 
performing  the  same,  I  would  have  it  understood  that  1 
do  not  confine  myself  to  the  precise  details  shown,  pro- 
vided the  peculiar  character  of  my  invention  be  retained, 
but  what  I  claim  is,  the  mode  of  constructing  the  interior 
of  a  caissoon,  in  such  manner  that  tiie  workpeople  may 
be  supplied  with  compressed  air,  and  be  able  to  raise  the 
materials  excavated,  and  to  make  or  construct  foundations 
and  buildings  as  above  described. 

At  tlie  trial  before  the  Lord  Chief  Baron  at  the  sittings 
after  Michaelmas  Term  1852,  the  letters  patent  and  sped- 
ficfition  having  been  put  in  and  read,  the  Plaintifi'in  error 
was  called  and  examined  as  a  witness.  He  described  his 
invention  to  consist  in  a  particular  mode  of  building  foun- 
dations and  structures  under  water^  and  in  the  use  and 
adaptation  of  a  caissoon  and  apparatus  for  that  purpose 


CASES  IN  THE  HOUSE  OF  LORDS.  709 

such  caissoon  becoming  part  of  the  foundation  or  other        1B56. 
permanent  structure.  Bush 

In  the  course  of  the  cross-examination  of  the  Pluntiff         ^^ 
in  errory  the  Defendants  put  in  evidence,  and.  read  the    andotben; 
specification  of  letters  patent  granted  to  Lord  Cochrane^ 
on  the  20th  of  October  1830,  for  "  apparatus  to  facilitate 
excavatingy  sinking,  and  mining." 

The  invention  was  described  in  the  introductory  part  as 
follows :  "  My  invention  consists  in  an  apparatus  (herein- 
after described)  for  compressing  atmospheric  air  (into  and 
retaining  the  air  so  compressed)  within  the  interior  capacity 
of  subterranean  excavations,  sinkings,  or  mines,  or  within 
those  portions  of  that  capacity  where  the  operations  of 
excavating,  sinking,  and  mining  are  going  on,  in  order 
that  the  additional  elasticity  given  to  (and  maintained  in) 
the  included  air  by  aid  of  my  apparatus,  over  and  above 
the  ordinary  and  natural  elasticity  of  the  atmospheric  air 
which  is  contained  in  excavations  and  mines,  may  coun- 
teract (in  part  or  wholly)  the  tendency  of  superincumbent 
water  (or  of  such  superincumbent  earth  as  is  rendered 
■emi-fluid  by  admixture  with  water)  to  flow,  by  gravitation, 
into  such  excavations  which  (as  aforesaid)  are  filled  with 
compressed  air,  and  maintained  full  of  compressed  air, 
by  aid  of  my  said  apparatus,  and  which  apparatus,  at 
the  same  time  that  it  is  adapted  to  retain  the  said 
included  air  in  a  state  of  compression,  in  order  to  prevent 
or  diminish  the  influx  of  water,  or  of  semi-fluid  earth,  is 
also  adapted  to  allow  workmen  to  carry  on  their  ordinary 
operations  of  excavating,  sinking,  and  mining,  by  working 
under  ground  within  the  space  which  is  filled  with  com- 
pressed air,  and  also  to  allow  workmen  ready  passage  to 
and  fix>m  the  said  space  into  the  open  air,  or  to  and  from 
the  said  space  into  those  parts  of  the  subterranean  exca- 
vations or  mines  which  contain  air  in  a  natural  and  ordi- 
nary state  of  elasticity." 
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The  Plaintiff  asserted  the  object  of  Lord  Cochran^s 
invention  to  be  different  from  his  own,  inasmuch  as  Lord 
Cochrane's  was  for  working  on  land,  and  his  own  for 
working  .under  water,  but  he  admitted  that  the  mode 
was  similar  in  respect  of  the  use  of  compressed  air. 

Jama  Campbelly  an  engineer,  called  on  the  part  of  the 
Plaintiff,  stated  the  Plaintiff's  invention  to  be  a  new 
mode  of  constructing  foundations  under  water;  that  the 
invention  was  new  as  applied  to  water,  but  that  in  the 
case  of  the  Goodwim  SamtUf  in  which  there  are  18  feet  of 
water  above  the  sand,  when  men  have  got  down  through 
the  water,  and  are  working  in  the  sand,  the  operation,  so 
&r  as  working  in  the  sand  is  concerned,  would  be  the 
same,  whether  they  were  working  by  Lord  Cachrane's  or 
by  the  PlaintiiTs  invention. 

At  the  conclusion  of  the  examination  of  this  witness, 
the  Lord  Chief  Baron  interposed,  and  directed  the  jurors 
that  if  they  believed  the  above  evidence,  the  invention 
was  not  an  invention  of  any  manner  of  new  manufacture, 
and  they  must  find  a  verdict  for  the  Defendants  upon  the 
third  plea,  and  the  jury  found  a  verdict  for  the  Defendants 
accordingly.  On  a  bill  of  exceptions  the  Court  of  Exche- 
quer Chamber  sustained  the  direction  and  the  finding  of 
the  jury  (a). 

In  February  1854,  proceedings  by  way  of  suggestion 
.and  denial  of  error,  were  taken  by  the  Plaintiff,  accord- 
ing to  the  provisions   of  the  Common  Law  Procedure 

Act  of  1852,   and  the   record  was  brought  up  to  this 
House. 

The  Judges  were  summoned,  and  Mr.  Baron  Aldman^ 
Mr.  Justice  Coleridge j  Mr.  Justice  Wightmany  Mr.  Justice 
Creswellf  Mr.  Justice  JErle,  Mr.  Justice  WilUamSj  Mr. 
Baron  Martin^  Mr.  Justice  Crompton,  and  Mr.  Justice 
Crowder  attended. 

(a)  9  Exch.  651. 
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Mr.  Web$iery  for  the  Plaintiff  in  Brror :  18/S6. 

The  direction  ^^as  wrong,  and  there  ought  to  be  a        Busa 
venire  de  novo.    The  whole  matter  was  treated  as  a  mat*         pT* 
ter  of  lawy  and  even  assuming  what  was  done  to  be  new,    and  otben. 
the  direction  declared  that  the  invention  was  not  a  new 
manufacfeore.     In  this  manner  the  whole  case  was  taken 
from  the  consideration  of  the  jury,  and  was  decided  by 
the  Judge.    That  was  emmeous.     Again,  when  the  case 
was    argued  in  the    Exchequer  CSfaamber,    the   Judges 
refrained  from  giving  any  opinion  on  the  qoestioii  of  the 
invention  being- a  new  manufacture,  and  confined  them- 
selves to  the  point  of  novelty.    The  judgment  of  the  Court 
does  not  therefore  sustain  the  direction  at  Nisi  Prius. 

The  question  of  novelty  is  entirely  one  for  decision  by  a 
jury.  That  involves  the  question,  what  is  the  real  in- 
vention, and  that  is  a  question  of  fact.  There  is  one 
plain  and  substantive  difference  between  the  invention  of 
the  Plaintiff  and  that  of  Lord  Cochrane,  or  any  other  person, 
namely,  that  the  Plaintiff's  caissoon  or  cylinder  became  part, 
and  was  lefl  as  part,  of  the  permanent  structure.  This  is  a 
very  important  portion  of  the  invention.  That  invention  was 
rightly  described  as  an  improvement  in  the  means  of,  and 
in  the  apparatus  for,  working  under  water.  The  external 
structure  was  well  known,  but  the  internal  structure,  which 
was  the  subject  of  the  Plaintiff's  patent,  was  new.  The 
n:ode  of  doing  the  work  was  different,  for  the  man  entered 
at  the  top  instefui  of  entering  at  the  bottom,  and  so 
worked  differently.  The  caissoon  itself  was  not  claimed  as 
a  part  of  the  Plaintiff's  invention,  and  the  novelty  was  not 
in  the  result  obt£uned,  but  in  the  mode  of  obtaining  it.  The 
spirit  in  which  the  Court  of  Exchequer  dealt  with  patents 
in  Morgan  v.  Seaward  (6)  has  nev^r  been  approved  by 
the  Profession,  and  that  case  ought  not  to  form  a  precedent 

(6)  2  Mees.  &  Wels.  54^ 
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1866.  for  the  present^  but  that  of  Cutler  (c)  ought  rather  to  be 
Bush  adopted.  The  case  of  Neilsan  v.  Harford  {d)y  where  it 
P^2  was  said  that  the  construction  of  the  specification  of  a  patent 
and  otherB.  belongs  to  the  Court  and  not  to  the  jury,  does  not  apply 
here,  for  this  was  not  a  question  of  construction^  but  of 
novelty;  and  even  there  it  is  said(«)  that  the  power  of 
the  Court  to  construe  instruments  arises  only  ^'  as  soon  as 
the  true  meaning  of  the  words  in  which  they  are  couched^ 
and  the  surrounding  circumstances,  if  any,  have  been 
ascertained  as  facts  by  the  jury."  The  direction  here  dis- 
regarded that  restriction.  Where  there  is  a  claim  made 
in  respect  of  a  combination  of  different  things,  the  validity 
of  the  patent  depends  on  the  question  whether  that  which 
is  claimed  in  the  specification,  as  a  whole,  is  new :  fiewUm 
V.  The  Grand  Junction  Railway  Company  (f),  Haworth 
V.  Hardcastle  {g).  To  select  a  particular  part  which  is 
not  claimed,  as  was  done  here,  is  wrong.  Where  the  speci- 
fication does  not  distinguish  what  is  new,  the  patent  is  of 
course  bad:  Macfarlane  v.  Price  (A),  and  Tetley  v.  Eos- 
ton  (i).  But  that  is  not  the  case  here;  and  Walton  v. 
Potter  (J)  shows  that  where  a  part  is  new  and  useful,  there 
may  be  an  infringement  of  the  patent  by  the  unauthorised 
use  of  that  part.    That  case  must  govern  the  present. 

Mr.  Hindmarchy  who  appeared  for  the  Defendants  in 
error,  was  not  called  on. 

The  Lord  Chancellor  : 
My  Lords,  I  think  it  will  not  be  necessary  to  trouble 
your  Lordships  to  hear  anything  in  observation  firom  the 
learned  counsel  for  the  Defendants  in  error.    The  question 

(e)  Webst.  Pat.  Gas.  418,  427.  &  Sc.  720. 

[d)  8  Mees.  &  Wela.  800.  (h)  1  Stark.  199.  Seenko  Cam- 

(e)  Id.  823.  pion  v.  Benyon^  3  Brod.  &  B.  5. 
(/)  5  Exch.  331.  («)  2  EIL  &  Bl.  956. 

Iff)  1  Biiig.  N.  C.  182 ;  4  Moo.         (  j)  Webst.  Pat.  Gas.  505. 
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arises  upon  the  ralidity  of  a  certain  bill  of  exceptions  to        1856. 
the  ruling  of  the  Lord  Chiff  Baron  at  the  trial  for  the         Bush 
infringement  of  a  patent,  a  patent  of  considerable  import-         p^^ 
ance ;  and  the  question  is,  whether  or  not  the  direction    and  othen. 
given  by  the  Lotd  Chief  Baron  was  right  in  point  of  law. 
If  it  was,  there  is  an  end  of  the  case.     Now,  what  I  would 
propose  to  do  before  calling  upon  the  learned  counsel  for  the 
Defendants  in  error  to  address  the  House,  is  to  put  to  the 
learned  Judges  simply  this  question,  Whether,  looking 
at  this  record,  the  direction  given  by  the  Lord  Chief  Baron 
was  a  correct  direction  in  point  of  law?     Of  course,  if  it 
should  turn  out  that  the  learned  Judges  are  not  clear  that 
the  direction  of  the  Lord  Chief  Baron  was  right  in  point 
of  law,  the  argument  must  be  resumed,  and  then  we  shall 
be  ready  to  hear  the  learned  counsel  for  the  Defendant 
in  error. 

The  question  proposed  was  put  to  the  Judges,  who 
retired  for  a  short  time.     On  their  return, 

Mr.  Baron  Alderson  said. 

My  Lords, — Her  Majesty's  Judges  are  unanimously  of 
opinion  that  the  direction  of  the  Lord  Chief  Baron  was 
right.  The  third  plea,  that  this  was  not  a  new  manu- 
fiu!tare,  clearly  involves  both  the  question  of  its  novelty, 
and  of  its  being  a  manufiicture.  The  invention  which  is 
here  claimed  is  thus  described.  [His  Lordship  read  the 
description  and  claim  in  the  specification.  See  ante,  p.  708.] 
It  is  to  be  observed,  that  he  does  not  claim  the  foun-* 
dations  thus  laid,  but  the  mode  of  being  enabled  to 
make  them.  The  invention  claimed,  therefore,  is  such 
a  special  apparatus  applied  to  the  interior  of  a  cais* 
soon  as  may  enable  the  workmen  to  descend  into  and 
ascend  from  a  chamber  filled  with  air  in  a  compressed 
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1856,        state,  where  they  may  work  in  the  construction  of  the 
Busa        foundations  in  a  space  previously  excavated,  and  mto 
p  *  which  the  compressed  air,  whilst  it  enables  them  to  breathe 

and  othen.  and  work,  prevents  the  external  water  from  coming  to 
interrupt  their  labours.  The  apparatus  also  permits  them 
to  communicate  with  the  surface,  and  to  carry  in  their 
materials  and  tools,  and  to  carry  out  the  materials  exca- 
vated. We  think  this  is  precisely  what  was  done  by 
Lord  Cachrane's  invention,  and  the  evidence  of  the  Plain- 
tiiTs  witness,  James  Campbelly  clearly  agrees  with  that 
view,  and  confirms  us  in  that  conclusion.  If  so,  the  Ln-d 
Chief  JSartm's  direction  was  right,  that  this  really  was  no 
new  manufacture,  and  that  therefore  the  patent  cannot  be 
supported. 

The  Lord  Chancellor : 

My  Lords, — From  the  time  that  I  understood,  from  the 
argument  at  your  Lordships'  Bar,  what  the  facts  of  this 
case  were,  I  really  have  entertained  no  doubt  whatever 
upon  the  question  now  before  your  Lordships,  namely, 
whether  or  not  the  direction  of  the  Lord  Chief  Baron  was 
right.  I  am  not,  indeed,  clear  that  the  Lord  Chief  Baron, 
might  not  have  gone  much  farther,  and  that,  even  if  there 
had  not  been  any  evidence  at  all,  he  might  not  have 
directed  the  jury  to  find  for  the  Defendant ;  because  I  think 
it  was  for  the  Court  to  compare  the  two  specifications 
together,  and  comparing  the  two  together,  it  appears  to  me 
perfectly  clear  that  the  material  part  of  the  Plaintiffs 
invention  was  involved  in  the  invention  of  Lord  Cochrane. 
It  may  be  the  fact  that  tlie  Plaintifi*  had  discovered  some- 
thing for  which  he  might  have  obtained  a  patent,  and  for 
which,  if  it  is  not  too  late,  perhaps  even  now,  by  disclaim- 
ing a  part  of  that  which  he  has  claimed  as  his  invention, 
be  may  still  have  rights  as  to  something  that  is  valuable. 
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That  is  a  matter  upon  which  I  need  not  speculate.    But         1856. 
the  PlaintiflTs  invention  consists  of  this  (putting  it  in  popu-        Bush 
lar  language) :  a  plan,  by  means  of  a  caissoon,  for  introducing         ^^ 
by  successive  chambers  compressed  air,  so  that  persons     and  others* 
may,  by  the  mode  ivhich  he  points  out^  make  the  founda- 
tions of  buildings  which  are  to  be  constructed  under  water, 
eventually  to  sustain  lighthouses  and  other  buildings  above 
water.    And  to  do  that  in  the  mode  which  he  has  pointed 
oat,  one  material  part  of  the  invention,  as  he  claims  it,  is 
*the  formation  of  successive  chambers,  whereby  the  parties 
working  will  be  supplied  with  compressed  air. 

Now,  unfortunately,  he  has  claimed  that  as  part  of  his 
invention^  The  learned  Judges  have  pointed  out  that  to 
be  so,  both  in  the  terms  in  which  he  introduces  his  specifi- 
cation, and  the  terms  in  which  he  concludes  it  '*  My 
invention,"  he  says,  ^^  relates  to  means  and  apparatus  for 
working  under  water,  in  order  to  produce  excavations" — 
**  means  and  apparatus  for  working  under  water ;"  that  ia, 
successive  chambers,  whereby,  by  a  very  ingenious  con- 
trivance, the  parties  working  are  to  be  supplied  with  air. 
Then  he  says,  *'  What  I  claim  is  the  mode  of  constructing 
the  interior  of  a  caissoon  in  such  manner  that  the  work- 
people may  be  supplied  with  compressed  air,  and  be  able 
to  raise  the  materials  excavated,  and  to  make  or  construct 
foundations  and  buildings,  as  above  described."  Now,  my 
Lords,  Lord  Cochrane  having  invented  a  caissoon  which 
has  substantially  the  same  object  and  the  same  opei*ation, 
namely,  to  enable  parties  at  great  depths  to  be  supplied 
with  compressed  air,  it  appears  to  me,  independently  ot 
any  testimony,  that  the  two  are  substantially  the  same. 
And  in  confirmation  of  that,  two  gentlemen  who  were 
called  as  witnesses,  or  rather  the  PlaintiflP  himself,  and  a 
witness,  say  that,  substantially,  so  far  as  that  went,  it  is 
the  same  thing :  one  was  for  working  under  ground  and 
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1856.        the  other  for  working  under  water,  but  both  had  substan- 
]3u8H         tially  tlie  same  object.    That  evidence  being  given,  the 
^'  Lord  Chief  Baron  says,  if  the  jury  believed  that  evidence, 

and  othert.  the  invention  was  not  an  invention  of  any  manner  of  new 
manu£eu;ture ;  it  was  not  new  at  least  in  the  material  part  of 
it,  the  mode  of  putting  up  the  caissoon,  so  as  to  supply  the 
workmen  with  air.  My  Lords,  I  entirely  concur  in  the 
opinion  which  the  learned  Judges  have,  without  any  hesi- 
tation, given  to  the  House,  that  that  direction  of  the  Lord 
Chief  Baron  was  perfectly  right,  and  consequently  that' 
there  is  no  foundation  for  this  proceeding  in  error. 

Judgment  given  for  the  Defendant  in  error,  with  costs. 

Lords^  Journals,  24  June  1856. 


IN  COMMITTEE  FOR  PRIVILEGES. 
The  Fermoy  Peerage  Claim. 

1856. 

8  ApriL       '^^  yroT^  ^  peerage,''  in  the  fifth  clause  of  the  fourth  Article  in  the 
19  May.  Act  of  Union  of  Great  Britain  and  Ireland^  means  the  status  snd 

80  June.  condition  of  a  Peer^  and  therefore  where  one  person  held  manjr 

,  titles,  by  any  one  of  which  he  could  sit  in  the  Irish  House  of 

'  h  T^^      I^ers,  so  long  as  any  one  of  those  titles  remained  in  him  or  hii 
Irish  Peeraat.       descendants  the  loss  of  any  of  the  others  did  not  constitute  an 
Attorney  '       extinction  of  a  peerage. 

ffeneral,  A.^  before  the  Union  with  Ireland,  was  a  Peer  of  Ireland,  by  the 
title  of  Earl  3f.  That  title  had  descended  to  him  from  an  ancestor, 
to  whom  it  was  granted  with  the  usual  limitation  to  the  heirs  male 
of  his  body.  Before  the  Union  took  effect.  A,  reoeived  a  new 
patent,  creating  him  Baron  of  3f.,  remainder  to  the  heirs  male  of 
his  body,  failing  whom  to  J9.,  and  the  heirs  male  of  his  body :  A. 
died  without  leaving  male  heirs  of  lib  body,  and  the  Earldom  of 
M.  was  left  without  a  successor,  and  the  Bai-ony  of  M.  passed 
to^. : 
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HiLD^  that  this  was  not  such  an  extinction  of  a  peerage  as  was  1866. 

contemplated  by  the  Act  of  Union,  and  consequently  could  not  be  ^^^ 

taken  as  one  of  thi-ee  extinctions,  on  the  happening  of  which,  the  Fbrmot's 

Crown  could  create  a  new  Irish  peerage.  Claim  toYote. 

Qq.  Whether  when  the  validity  of  an  existing  grant  of  a  peerage  is 
qaestioned,  the  Attom^-general  is  bound  to  appear  to  support  it. 


On  the  14th  May  1855  letters  patent  passed  the  Great 
Seal  of  Ireland,  creating  Edmund  Burke  Rochcj  of  7Va- 
holgan^  in  the  county  of  Corkf  Esq.,  a  peer  of  Ireland,  to 
him  and  the  heirs  male  of  his  body,  by  the  name,  style, 
and  title  of  Baron  Fermotf,  in  the  county  of  Cork.  On  the 
11th  Jtme  1655  an  order  of  the  House  was  made,  **  That 
the  circumstances  attending  the  creation  of  the  barony  of 
Fermoy  be  referred  to  the  Committee  for  Privilege,  to  con- 
sider and  report"  Baron  Fermoy  presented  a  petition, 
praying  that  his  right  to  vote  at  the  election  of  peers  for 
Irdandj  to  sit  in  the  Parliament  of  the  United  Kingdom, 
might  be  admitted.  The  petition  v^as  referred  to  the  com- 
mittee. 

The  committee  sat  on  the  8th  April,  Lord  Redesdale 
in  the  chair,  and  the  Judges  were  summoned.  The  Lard 
Chief  Baron,  Mr.  Baron  Alderson,  Mr.  Justice  Coleridge, 
Mr.  Justice  Creswell,  Mr.  Justice  Erie,  Mr.  Justice  Wight- 
man,  Mr.  Justice  Williams,  Mr.  Justice  Crowder,  Mr.  Jus- 
tice Willes,  and  Mr.  Baron  Bramwell,  attended. 

The  letters  patent  creating  the  petitioner  Baron  of  Fer- 
may  were  produced  and  read. 

A  return  of  **  all  the  peerages  of  Ireland  created  since 
the  Union,  stating  the  peerages  on  the  extinction,  or  sup- 
posed extinction,  of  which  each  new  peerage  has  been 
created,  and  also  of  all  other  peerages  of  Ireland  supposed 
to  have  become  extinct  during  the  same  period,"  was  laid 
before  the  committee. 

The  question  submitted  for  the  consideration  of  the  comr 
mittee  was,  whether  there  had  been  an  extinction  of  three 

VOL.  V.  3  b 
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1866.        peerages  of  Ireland  before  the  creation  of  the  Fermoy 

Lord        Barony,   There  had  been  undoubtedly  two  extinctions;  the 

Cla^  toVote   4^^^^^^  arose  on  the  earldom  of  Mountrath.    In  1660,  Sir 

Charles  Coote^  Bart,  was  created  Baron  CoaU  of  Cattleeufftf 
Viscount  Coote  of  Castlecoote,2ind  Earl  of  M<nmtrath,mih 
remainder  to  the  heirs  male  of  his  body.  Charles  Ham/, 
the  seventh  earl,  was  by  patent,  dated  3l8t  July  1800, 
created  Baron  Costl^coote^  with  remainder  to  the  heirs 
male  of  his  body,  and  on  their  failing,  with  remainder  to  a 
distant  relative,  who  on  the  death  of  this  grantee  in  1802 
succeeded  to  that  barony,  the  earldom  then  becoming 
extinct. 

Lord  Campbell  said,  that  he  wished  to  call  the  attention 
of  the  committee  to  the  circumstance  that  there  were 
counsel  attending  to  support  the  patent,  and  one  learned 
gentleman  was  in  attendance  to  oppose  it;  but  though 
notice  had  been  given  to  the  Attornetf-ffeneral,  he  was  not 
in  attendance.  In  such  a  question  he  thought  it  was  the 
duty  of  the  Attomey^eneral  to  attend  the  committee. 
The  committee  was  by  statute  tlie  proper  tribunal  to  decide 
whether  a  person  who  claimed  to  vote  for  representative 
peers  of  Ireland  was  entitled  to  do  so  or  not.  As  a  grave 
question  had  been  raised  as  to  the  validity  of  the  patent, 
which  was  an  act  of  the  Crown,  and  that  question  had 
been  referred  to  the  conmiittee,  the  Attomey-general  was, 
in  his  opinion,  bound  to  attend  and  give  his  assistance. 
Wherever,  as  here,  there  was  a  question  as  to  the  exercise  of 
the  prerogative  of  the  Crown,  it  was  not  merely  the  right, 
but  the  duty  of  the  AUomey^eneral  to  appear.  This 
neglect  to  attend  must  not  be  drawn  into  a  precedent 

The  Lord  Chancellor.— The  absence  of  the  Attarneg* 
general  had  not  been  occasioned  by  any  negligence  on  his 
part,  or  by  any  want  of  respect  for  the  House.  Here  a 
patent  was  presented,  and  an  individual  claimed  certain 
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rights  under  it,   and  the  question  was,  what  were  his        1866. 
rights?    The  Attorney-general  being  of  opinion  that  that        Lord 
was  a  question  affecting  the  patentee,  but  not  the  Crown,  cw^vJtB. 
thought  that  it  would  be  an  indecorum  in  him  to  attend.. 
The  learned   gentleman  had   fully  stated  in   writing  his 
reasons  for  this  opinion. 

Lord  Campbell  did  not  understand  how  a  doubt  could 
be  entertained  on  the  matter. 

The  Lard  Chancellor  said,  that  the  doubt  was  sincerely 
and  strongly  entertained. 

Sir  F*  Thesiger  and  Sir  jP.  Kelly  (Mr.  A,  J,  Stephen^ 
Mr.  P.  Burke^  and  Mr.  H.  P.  Roche,  were  with 
them),  for  the  Petitioner  : 

This  is  a  question  on  the  construction  of  the  fourth 
article  of  the  Act  of  Union  with  Ireland  (a).    There  are 

(a)  By  which  it  is  declared  ''  That  it  shall  be  lawful  for  His 
Majesty,  His  heirs  and  succeasorB,  to  create  peers  of  that  part  of  the 
United  Kingdom  called  Ireland,  and  to  make  promotions  in  the 
peerage  thereof,  after  the  Union,  provided  that  no  new  creation  of 
iny  such  peers  shall  take  place  after  the  Union  until  three  of  the 
peerages  of  Ireland^  which  shall  have  been  exlBting  at  the  time  of 
the  Union,  shall  have  become  extinct ;  and  upon  such  extinction  of 
three  peerages,  that  it  shall  be  lawful  for  His  Majesty,  His  heirs  and 
successors,  to  create  one  peer  of  that  part  of  the  United  Kingdom 
called  Ireland ;  and  in  like  manner,  as  often  as  three  peerages  of  that  ' 

part  of  the  United  Kingdom  called  Ireland  shall  become  extinct,  it 
shall  be  lawful  for  His  Majesty,  His  heirs  and  successors,  to  create 
one  other  peer  of  the  said  part  of  the  United  Kingdom  ;  and  if  it 
shall  happen  that  the  peers  of  that  part  of  the  United  Kingdom 
called  Ireland,  shall,  by  extinction  of  peerages  or  otherwise,  be 
reduced  to  the  number  of  100,  exclusive  of  cdl  such  peers  of  that 
part  of  the  United  Kingdom  called  Ireland,  as  shall  hold  any  peerage 
of  Great  Britain  subsbting  at  the  time  of  the  Union,  or  of  the 
United  Kingdom,  created  since  the  Union,  by  which  such  peers  shall 
be  entitled  to  an  hereditary  seat  in  the  House  of  Lords  of  Uie  United 
Kingdom,  then  and  in  that  case  it  shall  and  may  be  lawful  for  His 
Majesty,  His  hein  and  successors,  to  create  one  peer  of  that  part  of 

3  B  2 
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1866         two  distinct  branches  in  this  article.    The  object  of  the 

LoBO        first  is  to  place  a  limit  on  the  indefinite  extent  of  the  power 

Claim  toVote.  ^^  ^^  Crown  to  create  Irish  peers  ;  the  second,  is  to  keep 

up  the  number  of  such  peers  to  100.  lu  arguing  this 
question,  the  first  principle  to  be  remembered  is,  that  the 
right  of  the  Crown  cannot  be  taken  away  by  implication, 
but  only  by  direct  words.  No  such  words  exist  here,  and 
the  Act  of  Union  being  in  this  respect  a  restraining  statute, 
must  be  construed  strictly  as  against  the  restraint  There 
is  no  question  with  respect  to  the  peerages  of  Melbourne 
and  TyrconneUf  but  only  as  to  that  of  Mountrath;  and 
the  point  is,  whether  as  the  same  individual  held  the  earl- 
dom of  Mountrathj  with  tlie  barony  of  CastlecooUj  the 
latter  of  which,  on  his  decease,  went  under  the  patent  of 
creation  to  another  person  (who  could  not  succeed  to  the 
earldom),  and  is  still  in  existence,  the  Crown  cannot  treat 
the  extinction  of  the  earldom  as  an  extinction  under  the 
Act  of  Union.  It  is  submitted,  that  the  Crown  has  clearly 
the  right  so  to  treat  it  The  peerages  are  in  fact  different 
creations;  have  different  limitations,  and  are  inherit- 
able by  different  persons.  If  they  are  not  distinct  for  the 
purpose  of  extinction,  they  are  not  so  for  the  purpose  of 
creation  or  inheritance.  That  they  are  distinct  for  such 
purposes  is  clear  from  a  passage  in  CaAe(&),  where  it  is 

the  United  Kingdom  called  Ireland^  as  often  as  any  one  of  such  100 
peerages  shall  fail  by  extinction,  or  as  often  as  any  one  peer  of  that 
part  of  the  United  Kingdom  called  Ireland  shall  become  entitled,  b/ 
descent  or  creation,  to  an  hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom  ;  it  being  the  true  intent  and  meaning  of  this 
article,  that  at  all  times  after  the  Union  it  shall  and  may  be  lawfbl 
for  His  Majesty,  His  heirs  and  successors,  to  keep  up  the  peezage  of 
that  part  of  the  United  Eangdom  called  Irdand^  to  the  number  of 
100  over  and  above  the  number  of  such  of  the  said  peers  as  shall  be 
entitled,  by  descent  or  creation,  to  an  hereditary  seat  in  the  flouseof 
Lords  of  the  United  Kingdom." 
(6)  2  Inst  694. 
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said!  ^  In  the  meantime  this  is  to  be  observed,  that  the        1856. 
greater  dignity  doth  never  drown  the  lesser  dignity,  but         Lord 
both  stand  together  in  one  person,  and  therefore  if  a  knight  ciai^oVote* 
be  created  a  baron,  yet  he  remaineth  a  knight  still,  and  if 
the  baron  be  created  an  earl,  yet  the  dignity  of  a  baron 
remaineth,  et  sic  de  cateris*'    The  only  possible   expla- 
nation for  the  difficulty  now  made  is  to  be  found  in  the 
loose  wording  of  the  Act  of  Union,  where  the  word 
^peerage"   has  in  a  confused  manner  been  applied  to 
describe  both  the  dignity  itself  and  the  body  of  peers. 
But  a  different  meaning  must  be  given  to  it  according  to 
the  place  in  which  it  is  found,  and  in  each  its  ordinary 
construction  must  be  preserved.    That  would  get  rid  of  all 
difficulty^  and  prevent  any  possible  abuse  of  the  power  of 
the  Crown.     In  Cruise  on  Dignities  (c),  it  is  said,  that  an 
opinion  formerly  prevailed  that  where  a  person  had  a 
barony  by  writ,  consequentiy  descendible  to  heirs  general, 
and  was  created  an  earl,  that  that  attracted  the  barony, 
but  that  opinion  was  explained  and  corrected  in  the  Grey 
de  Ruthyn  case(<f),  and  in  the  Fitzwalter  case  in  1668, 
where  the  same  point  was  raised,  the  Judges  said  that  the 
barony  would  descend  whether  the  earldom  continued  or 
became  extinct     Such  peerages  are  as  distinct  in  them- 
selves, though  in  possession  of  the  same  person,  as  if  they 
were  in  possession  of  different  persons.    The  case  of  Lord 
}iorbury  shows  that.     In  1797  the  wife  of  Mr.  Toler  was 
created  Baroness  'Norwood^  with  remainder  to  the  heirs 
male  of  her  body  by  him.     In  1800  her  husband  was 
created  Baron  Norbury,  with  remainder  to  the  heirs  male 
of  his  body.     She  died  in  1822,  when  her  title  went  to 

(e)  115.  one  personcanha^e  but  one  place, 

(d)  Collins  Bar.  195.    See-p,  and  so  sits  in  the  place  belonging 

248,  where  it  is  said,  *'  He  sits  in  to   his  earldom,  as  being  the 

Parliament  in  the  capacity  of  all,  highest." 

though  in  r^rd  he  being  but 

3  B  3 
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1856.        the  eldest  son,  who  thereupon  became  Baron  Norwood.  In 


Lord         1827  her  husband   was  created  Earl  of  Norburtff  with 
daimtoVote.  remainder  to  his  second  son,  and  the  heirs  male  of  the 

body  of  that  second  son.  On  the  death  of  the  first  lord 
the  barony  of  Norbury  went  to  the  eldest  son,  who  was 
already  Baron  Norwood,  and  who  afterwards  died  without 
issue,  but  the  earldom  went  to  the  second  son.  There  were 
here  two  distinct  peerages,  though  both  nvere  held  at  one 
time  by  one  person.  The  Union  Act  did  not  prevent  such 
a  result  There  is  a  distiniction  between  the  peer  himself 
and  the  peerages  which  he  holds.  The  argument  on  the 
other  side  confounds  them  together.  The  right  of  the 
Crown  arises  not  merely  as  often  as  three  peers  shall  die, 
but  as  often  as  three  peerages  shall  become  extinct,  for  the 
death  of  one  peer  may  occasion  the  extinction  of  more  than 
one  peerage.  There  may  be  less  than  100  peers,  and  yet 
more  than  100  peerages,  in  which  case  the  power  to  create 
as  on  a  smaller  number  than  100  peerages  would  not  come 
into  existence* 

If  peerages  are  not  distinct,  though  created  with  different 
limitations,  and  descendible  to  different  persons,  then  the 
object  of  the  Act  of  Union  might  easily  be  defeated,  for 
the  Crown  might  create  any  number  of  differently  descend- 
ible titles  in  any  person,  and  on  his  death  all  the  different 
descents  would  take  effect,  and  so  many  different  persons 
would  be  added  to  the  peerage. 

[Lord  Campbell. — If  one  man  is  a  baron,  viscount,  earl, 
marquis,  duke,  with  the  same  limitations,  would  not  they 
all  be  one  peer^e?] 

They  might  be ;  they  would  not  be  so  if  they  were  crea- 
tions with  different  limitations.  There  would  Uien  be  one 
peer  holding  so  many  different  peerages,  which,  at  his  death, 
would  go  to  so  many  different  individuals.  So  complete  is 
the  distinction  between  them,  that  in  case  of  the  holder  of 
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all  these  titles  created  with  different  limitations,  committing        1856* 

the  crime  of  high  treason,  those  peerages  only  would  be         Lord 

forfeited  which  were  derived  through  him,  while  those  not  Claim  toVotew 

80  derived  would  not  be  affected  by  his  attainder.    Here 

the  two  peerages  of  Mountrath  and  Castlecoote  might  have 

gone  to  different  persons,  and  have  been  held  by  each  of 

sach  persons,  with  all  the  rights  of  peerage  attached  to 

them.     If  so,  it  is  impossible  to  say  that,  on  one  of  tliem 

ceasing  to  exist,  there  was  not  an  extinction  of  a  peerage, 

such  as  to  give  the  Crown  the  title  to  create  a  new  peer. 

Mr.  Napier  in  opposition : 

There  was  no  such  extinction  here  as  the  Act  of  Union 
contemplated,  where  the  word  '^  peerage"  is  used  with 
respect  to  persons  and  not  to  dignities.  The  true  rule  for 
the  construction  of  statutes  is  that  afforded  by  reference  to 
the  time  when,  and  the  circumstances  under  which,  it  was 
passed,  and  to  the  exposition  which  it  immediately  after- 
wards received. — Broome's  Maxims  (e). 

The  earldom  of  MouTitrath  and  the  barony  of  Castlecoote 
had  the  same  limitations,  but  in  the  latter  there  was  a 
remainder  over  to  a  collateral  branch  of  the  family.  The 
question  here  is,  what  is  the  meaning  of  the  word  "  peerage," 
as  found  in  the  Act  of  Union  ?  That  meaning  is  to  be 
sought  on  the  principle  already  stated,  and  but  one  meaning 
has  hitherto  been  given  to  it  in  .practice  by  Attorney- 
generals  Saurifif  Plunkett  and  t/oy,  who  have  advisedly  con- 
sidered this  very  question ;  and  their  construction  of  it  has 
plainly  proceeded  upon  the  rule  stated  in  Tlie  King  v. 
Hall  if)  J  and  more  authoritatively  declared  by  Lord  Chief 
Justice  Tindalj  in  an  opinion  delivered,  on  behalf  of  the 
Judges,  to  this  House,  in  the  Sussex  Peerage  case  {g). 

The  Act  of  Union  is  an  enabling,  not  a  restraining  statute. 

(«)  532.  {g)  11  Clark  &  F.  85. 143. 

(/)  1  Bam.  &  Cr.  136. 

3  B  4 
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186^.         By  the  &ct  of  the  union  of  the  two  countries,  the  power  to 

Lord        create  peers  of  Ireland  ceased,  but  this  Act  anew  conferred 

Ckimtov'te    *^®  power  on   the   Crown  restraining  its  exercise  only 

within  certain  limits. 

Though  one  man  may  have  two  titles,  descendible  in  a 
different  manner,  he  does  not  therefore  possess  two  peer- 
ages. Every  distinct  peerage  gives  a  distinct  vote;  but 
while  he  holds  the  two  peerages  he  has  but  one  vote,  and 
possesses  but  one  peerage*  A  promotion  in  the  peerage  is 
not  a  new  creation ;  that  is  provided  for  by  the  Act  itself. 
The  return  (A)  made  to  this  House  shows  that  disdnctioQ. 
The  cases  of  the  Blocmfield  (t)  and  of  the  Oranmare 
peerage  (j),  show  how  careful  this  House  has  always  been 
to  see  that  the  powers  granted  to  the  Crown  have  not 
been  exceeded,  and  to  provide  a  remedy  in  cases  where 
that  has  happened  by  mistake*  Lord  Norbury*s  case  is 
fatal  to  the  other  side ;  for  both  the  baronies  of  Norwood 
and  Norhury  vested  in  the  eldest  son,  and  formed  but  one 
peerage. 

[The  Lord  Chancellor, — Suppose  there  were  four  peers, 
A,j  B.f  C,  and  D. ;  suppose  the  last  three  to  die  without 
heirs  of  their  bodies,  and  all  the  peerages  to  vest  in  D. ; 
and  then  suppose  him  to  die  without  heirs,  would  there  be 
an  extinction  of  one,  or  of  three  peerages  ?} 

One  only. 

Sir  F.  Thenger^  in  Reply.* 
That  answer  shows  the  diflSculty  to  which  the  other  ade 
is  reduced.  No  reason  is  given,  nor  can  any  be,  for  that 
answer ;  it  is  a  mere  arbitrary  assertion ;  but  it  is  abso- 
lutely necessary  for  the  support  of  the  argument  on  the 
other  side,  which,  without  it,  could  not  be  for  one  moment 

(A)  Retain  oF  all  Peerages  in         (t )  2  Dow  &  C.  344. 
Ireland  created'unee  the  Union,         (J)  2  H.  L.  Caa.  OIL 
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sustained.    The  contemporaneous  exposition  of  this  par-        1856. 

ticular  statute,  referred  to  by  the  other  side,  amounts  to         Lord 

nothing  more  than  this,  that  the  extinction  of  the  Mount'  ciaimto Vote. 

rath  peerage  was  overlooked,  not  that  it  was  deliberately 

disregarded.     Before  the  Union  there  was  not  in  Ireland, 

any  more  than  in  England^  any  limitation  to  the  power  of 

the  Crown  to  create  peers.    The  Union  Act  has  imposed 

a  limitation  on  that  power,  and  is  therefore  a*  restraining 

and  not  an  enabling  Act     To  give  the  word  '^  peerages" 

the  construction  now  contended  for,  is  to  give  it  the 

meaning  of ''  peers,"  which  cannot  be  done. 

[Lord  Lyndhurst — The  word  "  peerage,"  in  the  second 
dause,  means  the  persons  holding  the  dignity  of  a  peer : 
why  should  it  not  mean  the  same  in  the  first  clause  as  the 
second  ?] 

Because  the  two  clauses  have  different  purposes  in  view; 
and  the  word  being  used  for  different  purposes,  must  have 
different  meanings  agreeing  with  those  purposes. 

The  Lord  Chancellor  proposed  the  following  Question  for 
the  consideration  of  the  Judges : 

^  In  the  year  1660,  A.  B.  was  created  Earl  of  M.  in 
"  Ireland,  to  hold  the  said  dignity  to  him  and  the  heirs 
^  male  of  his  body: 

*"  Before  the  passing  of  the  Act  of  Union  (39th  &  40th 
^  Geo.  3,  c.  67,)  the  then  Earl  of  ilf.,  who  was  heir  male 
"  of  the  body  of  the  said  A^  J8.,  was  created  Baron  C.  of 
"  C.  in  Ireland,  to  him  and  the  heirs  male  of  his  body, 
''with  remainder  to  C.  D.  and  the  heirs  male  of  his 
"body: 

^  In  1802,  the  said  last-named  earl  died  without  issue 
*^  male,  and  there  then  was  a  failure  of  the  issue  male  of 
^  the  body  of  the  first  earl,  and  the  said  C.  D.  became 
^  Baron  C.  of  C.  in  Ireland : 
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1866.  "  Two  peers  of  Ireland^  who  were  such  peers  before  the 

Lord        **  Union,  died  without  issue  one  year  before  the  year  1855 ; 
CJaimtoYote.  **  *^^  thereupon  these  peerages  became  extinct : 

**  Was  the  extinction  of  the  Earldom  of  M^  in  1802  en 
''  extinction  of  a  peerage  of  Ireland  according  to  the  true 
'^  construction  of  the  Act  of  Union ;  and  did  such  extinc- 
''  tion,  together  with  the  extinction  of  the  two  peerages 
"  before  the  year  1866,  entitle  the  Crown  to  create  a  peer 
''  of  that  part  of  the  United  Kingdom  called  IreUmdr 
The  question  was  agreed  to. 

The  Lord  Chief  Baron,  in  the  name  of  the  Judges, 
requested  time  to  answer  the  question. 

Ordered. 

Id  May.  Mr.  Baron  Bramwell : 

Mr.  Baron  In  considering  your  Lordships'  question,  it  is  to  be  care- 
fully borne  in  mind,  that  according  to  the  terms  of  the 
two  creations  of  the  earldom  of  M.  and  the  barony  of  C, 
there  might,  on  the  death  of  the  Earl  of  M.  in  1802,  have 
been  two  peers,  one  a  descendant  of  the  first,  but  not  of 
the  last  Earl  M. ;  the  other  C  £).,  or  one  of  his  descend- 
ants. I  am  of  opinion  that  that  question  should  be 
answered  in  the  affirmative,  and  that  the  extinction  of  the 
earldom  of  ilf.  in  1802  was  an  extinction  of  a  peerage  of 
Ireland,  according  to  tlie  true  construction  of  the  Act  of 
Union,  and  that  such  extinction,  together  with  the  extbc- 
tion  of  the  two  peerages  before  the  year  1855,  did  enti- 
tle the  Crown  to  create  a  peer  of  that  part  of  the  United 

« 

Kingdom  called  Ireland. 

There  is  no  doubt  that  when  A.  B.  was  created  Earl  of 
M.  in  1660,  a  peerage  was  created.  There  is  also  no 
doubt  that  that  peerage  is  extinct  No  date  can  be 
assigned  at  which  it  became  so,  except  that  of  the  death 


BlUMWJBLL. 
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of  the  last  Earl  of  M,  in  1802,  at  which  timey  indeed,  your         1856. 


Lordships'   question  assumes  that  the  earldom  became        Lord 

^"^^                                                                                             Claim  toVote. 
The  peerage,  then,  created  in  1660    became   extinct        

in  1802.  Now,  the  limitation  in  the  Act  of  Union  on  Braxwsll. 
the  power  to  create  peers  is  in  these  words : — "  Provided 
that  no  new  creation  of  any  such  peers  shall  take  place 
after  the  Union  until  three  of  the  peerages  of  Ireland, 
which  shall  have  been  existing  at  the  time  of  the  Union, 
shall  have  become  extinct."  It  is  on  the  meaning  of  those 
words  that  the  question  turns ;  and  reading  them  by  them- 
selves in  their  natural  and  ordinary  meaning,  the  case  put 
18  within  them,  for  in  1802  the  peerage  of  M.  did  become 
extinct. 

But  it  is  said,  that  words  are  not  always  to  be  treated  as 
used  in  their  natural  and  foil  meaning ;  that  the  meaning 
intended  may  be  shown  to  be  different  by  a  variety  of 
omaderations,  as  that  the  natural  meaning  of  any  sentence 
would  be  inconsistent  with  the  general  intent  of  the  docu** 
ment  of  which  it  formed  part ;  that  it  would  lead  to  some 
great  inconvenience ;  that  the  context  shows  that  a  different 
meaning  must  be  given,  and  that  authority  is  the  other 
way.  And  it  is  contended  that  such  considerations,  when 
applied  in  this  case,  will  put  a  different  meaning  on  the 
words  in  question  to  that  which  they  naturally  bear. 

I  agree  that  that  may  be  so,  but  the  burden  of  proof  is 
on  those  who  affirm.  No  justification  is  necessary  for  a 
construction  which  gives  words  their  natural  meaning  and 
effect  It  is  for  those  who  would  give  another,  to  justify 
the  rejection  of  the  first  and  the  adoption  of  that  other, 
the  substitution  of  speculation  for  construction,  for  which, 
I  think,  most  cogent  reasons  are  required  in  any  case. 

Now  the  construction  contended  for  in  this  case,  by 
those  who  reject  the  natural  meaning  of  the  words  is,  that 
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1866.        the  words  *^  three  of  the  peerages  of  Ireland  shall  have 
Lord        become  extinct/'  are  to  be  read  thus :  ''  Three  of  the  peer- 
Claim  toYote.  ^^^  ^^  Irelftnd  shall  have  become  extinct,  and  under  such 
-^-—         circumstances  that  the  number  of  voters  or  number  of  peers 
BiuMWBLL.    is  diminished  by  three/'    That  might  have  been  a  very 
proper  provision.    But  the  words  are  not  there.    How- 
ever, I  admit  it  may  be  that  the  statute  should  be  so  con* 
strued,  and  proceed  to  consider  the  reasons  given  for  that 
and  against  the  natural  construction. 

Now  it  is  said  that  what  I  call  the  natural  construction 
of  the  words  in  question,  is  inconsistent  with  the  general 
object  of  the  Act,  which  requires  the  construction  con- 
tended for.  That  object  seems  to  have  been  to  preserve  an 
Irish  peerage,  to  reduce  it  to  100  votes,  not  as  quickly  as 
possible,  but  only  at  the  rate  of  two  out  of  three  extinc- 
tions, and  to  provide  that  the  Crown  might  create  one 
peen^e  on  every  three  extinctions,  with  the  object,  no 
doubt,  of  reconciling  to  the  measure  some  who  might 
expect  to  be  made  peers,  and  would  have  been  unwilling 
to  wait  till  the  numbers  were  reduced  below  100 ;  and  also 
with  the  object  of  preserving  to  the  Crown  a  patronage 
necessary  for  its  due  influence,  and  to  enable  it  to  reward 
deserving  persons.  I  see  no  other  objects,  and  it  seems  to 
me  as  consistent  with  them  to  hold  that  the  L^slature 
meant  what  it  has  said,  as  to  hold  that  it  meant  it  with  the 
qualification  contended  for.  For,  as  the  reduction  to  100 
is  not  to  be  as  rapid  as  possible,  it  may  as  well  be  at  the 
slower  as  at  the  quicker  rate,  which  would  follow  from  the 
adoption  of  either  of  the  two  constructions  su^ested. 

It  is  argued  that  if  the  natural  construction  is  adopted, 
it  might  be  that  on  the  death  of  a  peer,  baron,  viscount, 
earl,  marquis,  and  duke,  there  would  be  five  extinctions, 
and  so  a  possible  augmentation  of  numbers  instead  of  a 
diminution.    To  this  I  agree  if  the  titles  had  been  granted 
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with  as  many  different  limitations.  If  on  the  death  of  1856. 
an  Irish  duke  there  might  be  one  person  duke,  another  Lord 
marquis,  a  third  earl,  a  fourth  viscount,  and  a  fifth  Claim  to  Vote, 
baron,  I  agree  without  any  alarm  at  the  consequences.  -^"ZT 
The  case  probably  does  not  exist,  or  anything  like  it,  or  BRijfwsLL. 
nearer  like  it  than  the  present,  which  may  account  for  its 
not  having  been  provided  against.  And  it  certainly  is 
wrong  to  test  the  meaning  of  a  statute,  dealing  with  an 
existing  state  of  things,  by  putting  an  d  priori  possible 
case,  which,  in  fact,  does  not  exist.  But  if  the  duke  with 
five  titles  held  them  all  with  the  same  limitations,  I  do  not 
agyee  that  there  would  have  been  an  extinction  of  five 
peerages.  I  do  not  desire  to  give  a  precise  definition  of  a 
peerage,  which  might  be  erroneous,  and  is  not  necessary ; 
but  assuming  it  to  be  hereditary  (which  observation  I  make 
because  the  statute  speaks  of  an  **  hereditary  seat"),  it  is  a 
thing  to  be  taken  in  succession  by  the  persons  entitled, 
who  have,  by  the  possession  of  it,  a  right  to  sit  in  the 
House  of  Peers,  and  use  a  name  or  names  of  nobility.  It 
is  a  thing  therefore,  a  legal  entity.  If  a  man  is  baron  and 
earl,  with  remainder  to  the  heirs  male  of  his  body,  there  is 
but  one  of  those  things.  He  has  two  titles,  but  only  one 
peerage.  There  never  can  be  two  persons  sitting  in  the 
House  of  Peers  by  virtue  of  what  he  possesses.  He  no 
more  has  two  peerages  than  he  would  have  if  he  were 
Baron  of  A.  and  Baron  of  B,,  with  the  same  remainders. 
And  I  think  this  view  is  strongly  confirmed  by  the  expres- 
sion in  the  statute,  that  His  Majesty  may  "  create  peers, 
and  make  promotions  in  the  peerage,'^  showing  that  to 
promote  a  baron  to  be  an  earl  is  not  to  create  a  peer,  and 
by  the  Earl  of  Narbvry's  creation,  which  shows  that  a 
promotion  in  the  peerage  with  a  different  limitation,  is  a 
creation  of  a  peerage  within  the  statute.  I  do  not  therefore 
agree  with  the  objection,  nor  should  I  think  it  weighty  if  I 
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1856.        did^  for  the  reason  I  have  given,  viz.,  that  the  statute 

Lord         dealing  with  an  existing  state  of  things,  must  be  supposed 

CkUn  toV  te   ^  ^  providing  for  probable,  not  improbable,  and,  as  I 

believe,  non-existing  cases. 

B^jiwBLL.  Then  it  is  said  that  the  context  requires  the  construction 
contended  for,  and  is  opposed  to  the  natural  one ;  and  the 
latter  part  of  the  article  is  relied  on.  I  reaUy  am  miable 
to  see  this  argument.  The  meaning  of  that  part  of  the 
article  seems  clear.  ^'  If  the  number  of  peers"  (which  I 
agree  means,  not  peerages,  but  persons  possessing  peerages) 
shall  be  reduced  below  100,  then  a  creation  may  take 
place,  though  99  peers  possess  more  than  99  peerages. 

Then  it  is  said  that  if  that  is  so,  it  follows  that  the  word 
"  peerages  "  (where  it  is  said  there  may  be  a  creation  "  as 
often  as  any  one  of  such  100  peerages  may  fiaul  by  extinc- 
tion") must  mean  "  Peerage  faiUng  under  such  circum- 
stances that  there  is  a  voter  or  peer  less."  And  I  agree 
that  it  is  so,  but  only  because  of  the  previous  words,  "  if 
the  peers  shall  be  reduced  to  100,"  and  the  use  of  the 
words  "  such  100  peerages."  Because,  as  the  word  "such" 
can  only  refer  to  the  word  "peers,"  therefore  the  word 
**  peerages,"  in  the  phrase,  "  as  often  as  any  one  of  such 
100  peerages  shall  fail  by  extinction,"  must  mean  "peers." 
The  sentence  is  very  inaccurate ;  for  not  only  are  the  words 
"peers"  and  "peerages"  used  as  synonymous,  but  when 
the  former  is  substituted  for  the  latter,  the  sentence  read 
literally  is  senseless,  viz.,  "  as  often  as  any  one  of  such  100 
peers  shall  fail  by  extinction."  Words  must  be  added,  and 
the  entire  sentence  would  be,  "  if  the  number  of  peers  shall 
be  reduced  to  100,  then  as  often  as  any  one  of  such  100 
shall  fail  by  extinction  of  peerage."  There  is  also  an 
inaccuracy  in  the  expression  "  create  a  peer ;"  certainly  if 
such  creation  cannot  be  for  the  individual  only  for  his  life. 
Besides,  if  the  word  "peerages"  is  inaccurately  used  in 
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one  part  of  the  article,  is  it  to  be  taken  to  be  bo  in  every         1856. 
part  ?     Is  there  any   rule  of  law  or  reasoning  to  that         Lord 

^^^-                                                                ,                                  Claim  toVote. 
But  is  there  nothing  in  the  context  in  favour  of  the         

natural,  and  opposed  to  the  other  construction?  I  think  Bjumwell. 
there  is.  In  the  first  place,  it  is  clear  that  if  there  had  been 
an  Earl  of  M.,  for  five  minutes  after  the  death  of  the  one 
who  died  in  1802;  nay  (though  your  Lordship's  question 
assumes  the  contrary),  if  it  should  now  appear  that  there 
had  been  a  person  entitled  to  that  earldom  after  such 
death,  but  now  dead,  there  would  be  an  extinction  of  that 
earldom  within  the  statute.  Was  it  meant,  then,  to  regu- 
late and  limit  the  power  of  the  Crown  to  create  peerages, 
by  the  chances  of  two  peerages  coalescing  in  one  possessor, 
and  one  or  both,  or  neither,  surviving  him?  Again,  the 
section  has  these  words,  **  where  the  number  of  peers  is 
reduced  to  100,  by  extinction  of  peer^es  or  otherwise." 
That  word  **  otherwise"  includes  the  case  of  one  peerage 
coalescing  with  another,  tending  to  show  that  the  union  of 
two  is  not  an  extinction  of  either.  Again,  in  the  next 
clause  it  is  enacted,  that  if  no  claim  is  made  to  the  inherit- 
ance of  a  peerage  within  a  year  of  the  death  of  the  last 
possessor,  it  shall  be  deemed  to  be  extinct  This  cannot 
be  read  with  the  addition  of  '*  provided  the  number  of 
peers  is  thereby  diminished."  So  that  there  the  expression 
^*  peerage  extinct"  is  used  in  its  natural  sense. 

Then  it  is  said,  that  if  the  statute  means  what  it  seems 
to  me  it  does  mean,  it  may  happen  that  after  the  peers  are 
reduced  to  100,  the  numbers  may  be  augmented;  because 
a  peer  with  two  peerages  may  die,  and  a  peer  is  then  to 
be  created  for  each  extinct  peerage.  But  this  seems  to 
me  not  so;  for,  as  I  have  observed,  "  such  peerages"  must 
mean  "  such  peers,"  that  is,  such  number  of  100  ;  and  the 
meaning  is,  as  often  as  there  are  only  100  peers,  and  that 
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1860.         number  is  reduced  one  by  extinction,  there  may  be  a  crea- 

Lord         tion.    But,  even  if  it  were  so,  it  would  be  no  more  than  may 

Claim  to  Vote.  J^^PP^^*  ^i*  the  construction  contended  for ;  for  suppose  the 

peers  had  been  reduced  to  100,  living  the  Earl  of  Jf.,  and 

Bramwbll.  ^^  ^^^  death  there  had  been  one  person  Earl  of  Af.,  and 
another  Baron  Castlecootey  there  wouki  have  been  101 
peers,  and  as  great  a  cause  for  creating  on  the  extinction  of 
either,  as  in  the  case  first  supposed. 

Next,  it  is  said  that  contemporaneous  exposition  and 
authority  have  put  a  different  construction  on  the  statute. 
I  doubt  exceedingly  the  application  of  the  doctrine  of 
contemporaneous  exposition  to  the  present  case.  But, 
assuming  it  strictly  applicable,  authority  seems  more  in 
favour  of  the  construction  I  contend  for  than  of  the  other. 

Probably  it  may  be  taken  that  it  was  supposed  by  those 
who  had  to  consider  the  question  in  1802,  that  there  was 
not  an  extinction  of  a  peerage  within  the  statute  on  the 
death  of  the  Earl  of  ilf„  in  1802.  But,  on  the  other  hand, 
it  is  clear  that  it  was  thought  that  the  creation  of  the  Earl 
of  Norburjfy  with  remainder  to  his  second  son,  he  being 
already  Baron  Norhuryy  with  remainder  (I  presume)  to  his 
heirs  male,  was  thought  a  new  creation,  because  in  that 
case,  upon  the  death  of  the  baron  created  earl,  there  might 
have  been  two  peers,  viz.,  the  baron,  his  eldest  son,  and 
the  earl,  his  second  son,  which  is  like  the  case  under  dis- 
cussion before  your  Lordships.  None  of  the  other  cases 
bears  on  the  subject,  for  in  none  of  them  was  there  an 
extinction,  upon  one  death,  of  two  peerages,  with  different 
limitations.  In  none  of  the  cases  referred  to  in  the  Return 
will  it  be  found  that  on  the  death  of  any  one  peer  was 
there  an  extinction  of  such  a  character  that  there  could 
have  been  two  peers. 

The  first  case  with  which  we  are  furnished  is  that  of 
Glundore.     "  Sir  Maurice   Crosbie  was  created  Baron 
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Brtnion  by  patent  dated  16th  September  1758,  with  rer        1856. 

mainder  to  the  heirs  male  of  his  body.    He  left  three  sons,        Lobd 

WUIiam,  John  (who  left  no  issue),  and  Matirice.     WiUiam  c£j^Vote. 

Croilnej  the  eldest  son,  was  created  Viscount  Crasbie  of        — 

Ardfertf  by  patent  dated  dd  November  1771,  and  Earl  of   BramwsuI 

Gkndore  by  patent  dated  22d  Jvly  1776,  with  remainder 

to  the  heirs  male  of  his  body.    He  left  an  only  son,  John, 

who  became  second  earl,  who  dying  without  issue,  the 

earldom  and  viscounty  became  extinct,  but  the  barony  of 

Brandon  went  to  the  heir  male  of  Maurice  Cratbiej  third 

80D  of  the  first  baron.^'    Now,  as  long  as  there  was  a  male 

descendant  of  WiUiam  Crosbie,  the  eldest  scm,  who  waa 

created  viscoont  and  earl,  that  male  descendant  would  also 

have  been  a  baron  under  the  original  creation  of  the  barony, 

and  as  soon  as  there  ceased  to  be  such  male  descendant  of 

the  man  who  was  created  viscount  and  earl,  the  brother  of 

that  viscount  and  earl,  or  a  descendant  of  his,  took  the 

barony,  and  then  the  viscounty  and  earldom  ceased. 

The  case  of  Clermont  was  the  next  in  the  return* 
**  William  Henry  Fortescue,  esquire,  was  created  Baron 
Clermont  by  patent  dated  26th  May  1770,  and  Viscount 
CUrmamt  by  patent  dated  23d  July  1776,  with  remainder 
to  the  heirs  male  of  his  body,  and  in  failure  of  such  heirs 
male,  with  remainder  to  the  heirs  male  of  the  body  of  his 
brother,  the  Right  Honourable  James  Fortescue,  He  was 
afterwards  (by  patent  dated  10th  February  1777)  created 
Earl  of  Clermont  J  with  remainder  to  the  heirs  male  of  his 
body.  He  died  without  issue,  dOth  September  1806,  when 
the  peerage  of  the  earldom  became  extinct;  but  the  other 
peerages  of  the  barony  and  viscounty  went  to  WUHam 
fcrtescue,  the  son  and  heir  of  his  said  brother,  James  For* 
tacueJ*  A  similar  observation  applies  to  this  case  as  to 
the  former  one,  that  as  long  as  the  earldom  continued  in 
existence,  the  barony  would  be  in  the  possession  of  the  earl, 

VOL.  V.  3  c 
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1856.        BO  that  there  never  would  be  one  person  sitting  as  a  baron^ 

Lord        and  another  as  an  earU    If  the  earldom  became  extinct, 

CiaUu  toVote.  ^^^^  might  still  be  a  baron  who  was  not  a  descendant  of 

the  last  earl. 

BftAMWELL.  Then  the  next  is  the  Cremame  case.  ^'  Thomcu  Daw- 
souy  esquire  (by  patent  dated  28th  May  1770),  was 
created  Baron  Dartrey,  and  (by  patent  dated  19th  June 
1785)  was  created  Viscount  Cremon^y  with  remainder  to 
the  heirs  male  of  his  body.  He  died  without  issue,  1st 
March  1813,  when  both  those  peerages  became  extinct" 
It  is  not  necessaiy  to  show  that  there  never  could  have 
been  two  peerages  existing  under  these  two  creations. 

Now,  if  creating  Baron  Norbunf  an  earl,  with  a  new 
limitation  (which,  as  I  have  mentioned  to  your  Lordships, 
is  the  only  case  where  there  might  have  been  two  peers 
upon  the  death  of  one  peer),  was  the  creation  of  a  new 
peerage  within  the  Act,  so  that  he  had  two  peerages  in 
him,  it  does  seem  hard  to  contend  that  had  he  died,  leaving 
no  successor  to  either  peerage,  ttiere  would  not  have  been 
an  extinction  of  two  peerages  within  the  Act;  or  that  had 
he  died,  leaving  a  successor  to  one  peerage  only,  there 
would  not  have  been  an  extinction  of  the  other.  I  suppose 
it  will  not  be  contended  that  the  three  extinctions  then 
used  are  still  open. 

In  the  result  then,  however  I  may  distrust  the  correct- 
ness of  my  opinion,  on  the  authority  of  others,  I  cannot, 
notwithstanding  all  the  arguments  I  have  heard,  as  a 
matter  of  reasoning  entertain  any  doubt  on  the  questioa 


Mr.  Justice 

WlLLS9. 


Mr.  Justice  Willes : 

My  Lords,  I  am  of  opinion  that  the  extinction  of  the 
earldom  of  M,  in  1802,  was  an  extinction  of  a  peerage 
of  Ireland  according  to  the  true  construction  of  the  Act  of 
Union,  and  that  such  extinction  did,  together  with  the 
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extinction  of  two  peerages  before  the  year  1855,  entitle  .  1856. 
the  Crown  to  create  a  peer  of  that  part  of  the  United  Lord 
Kingdom  caUed /n./«mf.  cSr^VoU. 

That  the  earldom  of  M.  existed  at  the  time  of  tlie  Union        

and  became  extinct  m  1802,  are  facts  which  your  Lord-      vJ^iixttT 
ships'  question  assumes.    And  if  the  barony  of  C.  had 
never  existed,  no  doubt  the  extinction  of  the  earldom 
would  have  been  the  extinction  of  a  peerage  of  Iretatid^ 
according  to  the  true  construction  of  the  Act  of  Union. 

The  question,  therefore,  may  be  said  to  turn  upon  the 
effect  of  the  creation  of  the  barony  upon  the  peerage  of  the 
thenearL 

The  Earl  of  3f.,  by  the  original  creation  of  1660,  became 
a  peer  of  Ireland ;  no  act  of  the  Crown  could  make  him 
more  or  less  a  peer.  If  he  had  been  made  a  duke,  that 
would  only  have  given  him  superior  rank  and  precedence, 
but  would  not  have  affected  his  right  of  peerage.  So  the 
grant  of  a  barony  to  him  and  the  heirs  male  of  his  body 
would  have  given  him  merely  an  additional  titie  of  honour,  * 
but  would  not  have  affected  his  right  of  peerage. 

Again,  if  the  barony  of  C.  had  been  granted  to  the  earl 
and  the  heirs  male  of  his  body  merely,  then  upon  the 
extinction  of  the  earldom  in  1802  a  peerage  of  Ireland 
would  have  become  extinct  according  to  the  true  con- 
struction of  the  Act  of  Union.  So  that  the  question  is 
farther  reduced  to  this,  namely,  whether  the  remainder,  as 
it  is  termed  in  your  Lordships'  question,  to  C  D.  and  the 
he Ts  male  of  his  body,  had  the  effect  of  preventing  such 
extinction. 

1  apprehend  that  it  had  not  such  effect.  The  remainder 
was  no  part  of  the  peerage  of  the  Earl  of  M,  So  far  was 
it  from  being  a  grant  of  anytiiing  to  the  Earl  of  M,  and 
the  heirs  male  of  his  body,  that  it  was  expressed  to  take 
eifect  only  in  the  event  of  failure  of  such  heirs.     When  it 

3  C  2 
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1856.        took  effect,  it  did  so  not  by  way  of  transfer  of  any  right 

Lord        which  the  earl  had  to  C  D,,  but  by  way  of  a  new  creation 

Claim  toVote.  ^^  *  distinct  peerage  in  C.  2).,  there  being  no  such  thing, 

.       properly  speaking,  as  a  remainder  in  a  peerage ;  that  which 

WiLLBs.  18  called  a  remainder  being  in  truth  a  grant  of  a  new  peer- 
age, in  a  certain  event,  to  the  person  designated  to  take  in 
de&ult  of  issue  of  the  first  grantee. 

The  peerage,  therefore,  which  was  created  in  1660,  and 
not  affected  by  the  grant  of  the  barony  to  the  last  earl, 
became  extinct  in  1803,  according  to  the  ordinary  and 
common  sense  of  the  words ;  and  therefore,  unless  the 
word  '^  peerage"  is  used  in  some  peculiar  sense  in  the  Act 
of  Union,  it  became  extinct  according  to  the  true  con- 
struction of  that  statute. 

I  proceed  fiurther  to  consider  the  language  of  the  Ad, 
in  order  to  ascertain  whether,  in  construing  it,  the  word 
should  be  read  in  any  peculiar  sense  or  according  to  its 
ordinary  meaning. 
^  The  portion  of  the  article  of  the  Act  of  Union  upon 
which  the  question  turns  commences  by  enacting,  that  ^  it 
shall  be  lawful  for  His  Majesty,  His  heirs  and  successors, 
to  create  peers  of  that  part  of  the  United  Kingdom  called 
Irelandj  and  to  make  promotions  in  the  peerage  thereof 
after  the  Union,  provided  that  no  new  creation  of  any  such 
peers  shall  take  place  after  the  Union  until  three  of  the 
peerages  of  Irelaiidj  which  shall  have  been  existing  at  the 
time  of  the  Union,  shall  have  become  extinct,  and  upon 
such  extinction  of  three  peerages  that  it  shall  be  lawful  for 
His  Majesty,  His  heirs  and  successors,  to  create  one  peer 
of  that  part  of  the  United  Kingdom  called  Ireland;  and  in 
like  manner  so  often  as  three  peerages  of  that  part  of  the 
United  Kingdom  called  Ireland  shall  become  extinct,  it  shall 
be  lawful  for  His  Majesty,  His  heirs  and  successors,  to 
create  one  other  peer  of  that  part  of  the  United  Kingdom/* 
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Thus  far  the  article  is  clear.    It  gives  the  Crown  un-        18M. 


limited  power  to  make  promotions,  which  it  correctly  dis^        Lord 
tingoishes  from  the  creation  of  peers,  and  it  further  gives  Qi^i^g^  to  Vote, 
the  Crown  power  to  create  peers  within  certain  limits.    ,.  "7~, 

,  .       .*^     ^   ,  ,    .         Mr.  Justice 

namely,  one  upon  the  extmction  of  three  peerages  existing      Wiluo. 

at  the  time  of  the  Union  (not  upon  the  number  of  the 
peers  existing  at  the  time  of  the  Union  being  reduced  by 
three),  and  thenceforward  in  like  manner  so  often  as  three 
peaages  of  Ireland  become  extinct  The  words  *^  existing 
at  the  time  of  the  Union,"  to  my  mind  give  the  clue  to  the 
meanii^  of  the  enactment,  and  show  that  the  number  of 
separate  and  distinct  rights  of  peerage,  and  not  the  number 
of  persons  who  possessed  such  rights,  was  referred  to. 
There  is  no  trace  in  this  part  of  the  article  of  any  other 
intention;  and  this  is  the  portion  of  it  upon  the  con- 
struction of  which  the  question  immediately  hinges.  It  is 
complete  in  itself,  and  applicable  in  terms  to  the  present 
case.  I  conceive  it  to  be  unsound  construction  to  alter  its 
effect  by  reference  to  another  portion  of  the  article,  made 
to  meet  a  different  state  of  things,  and  having  no  direct 
bearii^  upon  the  question. 

The  next  portion  of  the  article  upon  which  the  main 
stress  has  been  laid  in  the  argument  against  the  right  of  the 
Crown,  is  as  follows :  '^  And  if  it  shall  happen  that  the 
peers  of  that  part  of  the  United  Kingdom  called  Ireland 
shall,  by  extinction  of  peerages  or  otherwise,  be  reduced 
to  the  number  of  100  (exclusive  of  all  such  peers  of  that 
part  of  the  United  Kingdom  called  Ireland  as  shall  hold 
any  peerage  of  Chreat  Britain  subsisting  at  the  time  of  the 
Union,  or  of  the  United  Kingdom  created  since  the  Union, 
by  which  such  peers  shall  be  entitled  to  an  hereditary  seat 
in  the  House  of  Lords  of  the  United  Kingdom),  then  and 
in  that  case  it  shall  and  may  be  lawful  for  His  Majesty, 
His  heirs  and  successors,  to  create  one  peer  of  that  part  of 

3  c  3 
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1866.        the  United  Kingdom  caUed  Ireland  as  often  as  any  one  of 
Lord        such  100  peerages  shall  fail  by  extinction,  or  as  often  as 

Claim  toVote.  ^^Y  ^^^  P^^  ^^  ^^^  P^^  ^^  ^^  United  Kingdom  calkd 
*—  .  Ireland  shall  become  entitled,  by  descent  or  creation,  to  an 
Wijujis.  hereditary  seat  in  the  House  of  Lords  of  the  United 
Kingdom,  it  being  the  true  intent  and  meaning  of  this 
article  that  at  all  times  after  the  Union  it  shall  and  may  be 
lawful  for  His  Majesty,  His  heirs  and  successors,  to  keep 
up  the  peerage  of  that  part  of  the  United  Kingdom  called 
Ireland  to  the  number  of  100,  over  and  above  the  number 
of  such  of  the  said  peers  as  shall  be  entitled,  by  descent 
or  creation,  to  an  hereditary  seat  in  the  House  of  Lords  of 
the  United  Kingdom." 

This  latter  portion  of  the  article  was  framed  to  proTide 
for  an  event  which  it  was  supposed  might  possibly  happen, 
and  to  give  the  Crown  in  that  event  a  distinct  additional 
power  of  creating  peers  of  Ireland.  The  language  used 
professes  to  give  another  power  to  the  Crown,  and  does 
not  purport  to  explain  or  restrict  the  power  previously  con- 
ferred. It  is  to  my  mind  an  erroneous  construction  to 
attribute  to  words  used  for  the  purpose  of  granting  addi- 
tional rights  the  effect  of  restraining  rights  already  con- 
ferred. The  rule  that  words  used  for  the  purpose  of 
confemng  additional  rights  ought  not  to  be  construed  to 
restrain  other  rights  already  existing  or  conferred  by  the 
same  instrument,  seems  peculiarly  applicable  to  the  lan- 
guage of  a  power  to  be  exercised  by  the  Crown  pro  bono 
publico. 

But  I  am  not  content  with  this  general  ai^ument  agaiodt 
cutting  down  the  right  conferred  upon  the  Crown  in  the 
first  member  of  the  paragraph  by  an  indirect  inference 
from  the  language  of  the  latter  part  of  it,  and  I  proceed  to 
consider  that  part  somewhat  more  in  detail. 

It  begins  with  the  words  "  and  if  it  shall  happen,"  which 
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show  that  it  was  only  intended  to  apply  in  case  of  an        1856. 
extraordinary  exigency,  namely,  the  reduction  of  the  peers        Lord 
of  Ireland  to  100  in  number.     It  was,  therefore,  a  distinct  claim  toVote. 
and  independent  enactment  made  to  meet  that  particular        -— . 
casie,  and  haying  no  necessary  bearing  upon  the  construction      y^^  j^^^ 
of  the  power  previously  conferred,  which  was  to  be  exercised 
in  the  more  probable  and  ordinary  event  of  three  peerages 
becoming  extinct. 

The  declaration  of  the  true  intent  and  meaning  of  the 
article  being  to  keep  up  the  number  of  the  peerage  to  100, 
appears  to  me  to  apply  only  to  the  power  to  create  new 
peers  in  the  event  of  the  peerage  being  reduced  below  100 
in  number.  The  words  **  this  article  "  must  be  limited  in 
construction  to  something  less  than  the  whole  article,  of 
which  only  two  paragraphs  relate  to  this  part  of  the  subject, 
and  those  words  are  properly  and  naturally  limited  to  the 
power  which  they  follow,  and  to  the  subject  matter  of 
which  they  are  appropriate.  If  it  was  the  true  intent  and 
meaning  of  the  whole  paragraph  in  which  in  the  printed 
statute  the  two  powers  are  contained,  to  keep  up  the 
peerage  to  100,  the  power  to  create  a  new  peerage  upon 
the  extinction  of  three  might  as  well  have  been  wholly 
omitted,  and  it  is  rriperina  expositio  to  construe  the  para- 
graph so  as  to  make  the  first  and  leading  member  of  it 
idle  and  superfluous  for  the  purpose  for  which  alone, 
according  to  such  construction,  the  entire  paragraph  was 
firamed* 

Farther :  assuming  it  to  be  true,  as  contended  at  the  bar, 
that  **  peerage "  in  the  second  branch  of  the  paragraph 
means  the  entire  right  of  one  peer,  it  acquires  that  meaning 
there  by  the  use  of  the  word  "  such "  before  the  words 
"  100  peerages ; "  that  word  "  such  "  of  course  modifying 
the  words  which  follow,  by  reference  to  the  next  antece- 
dent. 

3  c  4 
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^SBS,  Lastly,  the  force  of  the  aignment  against  the  Crown 

Lord        consists  in  this,  that  the  word  '^  peerage"  mast  be  con- 

ClaknioVofte.  ^^^>^  ^  intended  to  bear  the  same  meaning  wherever  it 

occurs  in  the  paragraph.    This,  however,  attributes  to  the 

Willh,  iramer  of  it  a  rigid  consistency  of  expressioui  altogether 
n^atived  by  the  ^t,  that  according  to  any  construction 
of  the  article,  the  word  ^  peerage "  is  used  in  at  least 
two  different  senses,  namely,  that  of  the  dignity  itself, 
and  that  of  the  collective  body  of  persons  who  enjoy  the 
dignity. 

Two  cases  may  be  put  as  tests  of  the  true  constmctioii 
of  the  Act 

Suppose,  that  upon  the  death  of  the  Earl  of  M.  in  1802, 
or  at  any  time  since,  a  claim  such  as  is  contemplated  by 
the  following  paragraph  of  the  Act,  had  been  made  to  the 
earldom,  by  an  heir  male  of  the  body  of  the  first  earl, 
not  being  an  heir  male  of  the  body  of  the  last  earl,  for 
instance,  by  a  person  claiming  through  a  younger  son  of 
any  of  the  earb  except  the  last,  and  that  such  claim  had 
been  established,  so  that  the  earldom  and  the  barony  would 
have  existed  in  different  persons.  In  that  event,  the 
earldom  and  the  barony  would  be  two  distinct  peerages. 
Then,  suppose  them  to  have  afterwards,  and  before  a  new 
creation  of  a  peerage  under  the  statute,  become  extinct, 
would  not  two  peerages  of  Ireland  have  become  extinct, 
accordii^  to  the  true  construction  of  the  Act  of  Union  ?  < 
Clearly  they  would—and  why  ?  Because  they  were  distinct 
peerages,  or  rights  of  peerage,  which  were  existing  at  the 
time  of  the  union,  though  not  then  actuaUy  enjoyed  by 
different  persons. 

Next,  suppose  the  case  of  two  peerages  existing  at  the 
time  of  the  Vnioa,  and  at  that  time  enjoyed  by  two 
different  persons,  upon  whose  deaths,  after  the  Union,  both 
peerages  descended  to  one  person,  upon  the  death  of  whom. 
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Mr.  Jastioe 
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before  any  new  creation  of  a  peerage  under  the  statute,        1^^. 
both  peerages  became  extinct ;  could  it  be  said  in  such  a        Lord 
case  that  only  one  peerage  **  existing  at  the  time  of  the  ciaim  toVote. 
Union"  was  extinct,  according  to  the  true  construction  of 
the  Act  of  Union? 

In  putting  these  cases,  I  have  assumed  a  proposition,  as 
to  which  I  conceive  there  can  be  no  doubt,  that  the  cir- 
cumstances under  which  the  first  and  subsequent  creations, 
dqiending  upon  the  extinction  of  three  peerages,  were 
mtended  to  be  made,  are  in  respect  of  the  character  of  the 
extinct  peerages  the  same. 

For  these  reasons,  I  answer  your  Lordships'  question  in 
the  affirmative. 


Mr.  Justice  Crowder : 

My  Lords,  in  order  to  answer  your  Lordships'  question, 
it  is  necessary  to  ascertain  the  meaning  of  the  word 
^  peerage,"  as  used  in  the  expression  '^  extinction  of  three 
peerages"  in  the  fourth  article  of  the  Union. 

That  word,  in  the  passage  referred  to,  is  capable  of  three 
difierent  meanings ;  and  the  real  question  is,  which  of  those 
three  meanings  the  Legislature  has  assigned  to  it. 

First, -a  peerage  may  mean  any  dignity  of  nobility,  as  an 
earldom,  a  barony,  and  the  like.  This  is  probably  its 
most  usual  signification  in  common  parlance.  And  in  this 
sense  it  spears  to  be  used  in  the  returns  made  to  this 
House,  with  which  we  have  been  furnished  by  your  Lord- 
shipa'  directions,  and  which  were  certified  by  Ulster  King 
of  Anns  of  all  Ireland.  In  those  returns  it  will  be  found, 
on  reference  to  the  Clermont  and  Cremame  peerages,  that 
each  dignity  of  nobility  granted  by  a  separate  patent  is 
designated  as  a  peerage.  But  the  learned  counsel  for  the 
Claimant  were  unwilling  to  accept  this  meaning  of  the 
word  **  peerage,'*  although,  if  adopted,  it  would  have  served 


Mr.  Jostioe 
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1856.        their  purpose.    For  in  that  view  Lord  Af.  had  three 

Lord        peerages  in  him,  an  earldom,  a  viscounty,  and  a  barony. 

ciaimtoVote.  ^^^  ^P^^  ^*  death,  not  one  only,  but  two  peerages,  the 

,       earldom  and  the  viscounty,  became  extinct.    But  if  that 

CiEbowDBB.  ^^^^  taken  to  be  the  true  meaning  of  the  word  '^  peerage/' 
this  consequence  would  follow,  that,  as  the  Crown  may 
make  promotions  in  the  Irish  peerage  without  limit,  the 
Crown  might  by  a  lavish  exercise  of  the  right  of  promotii^, 
give  itself  the  power  of  creating  a  new  peer  on  the  death, 
without  a  successor,  of  almost  every  individual  Irish  peer; 
because  each  peer  might  by  promotions  be  invested  with 
at  least  three  peerages,  which  would  all  become  extinct  on 
his  death  without  a  successor.  This  meaning,  therefore, 
of  the  word  "  peerage  "  was  abandoned  in  the  course  of  the 
argument  as  untenable. 

A  second  meaning  of  the  word  "  peerage "  may  be, 
where  two  or  more  dignities  of  nobility  are  vested  in  the 
same  peer  with  different  lines  of  succession ;  so  that  it  i« 
possible  they  may  at  a  future  time  vest  in  different  persoos. 
In  such  case  it  is  said,  that  those  dignities  which  have  tk 
same  line  of  succession  constitute  only  one  peerage,  and 
those  which  have  a  different  line  of  succession  constitute 
another  peerage. 

In  this  sense  Lord  M.  had  only  two  peerages  in  him, , 
viz.,  the  earldom  and  viscounty,  descending  similarly,  id 
counting  as  one  peerage ;  the  barony  descending  diifenotiy 
and  counting  as  the  other.  And  on  his  death  one  peen^i 
viz.,  the  earldom  and  viscounty,  became  extinct  And  t 
was  for  this  meaning  of  the  word  "peerage"  that  the 
claimant  contended. 

But  there  is  a  third  sense  in  which  "  peerage  "  is  u^* 
as  comprehending  all  the  dignities  of  nobility  held  by  i 
peer,  and  constituting  the  status  of  any  individual  f^'* 
whether  consisting  of  one  or  more  dignities,  and  i^hriU 


\ 
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(if  more  than  one),  descendible  similarly  or  differently.         1B5G. 

He  is  a  peer  by  holding  any  one  of  those  dignities,  and  is         Lord 

entitled  thereby  to  all  the  rights  and  privil^es  of  a  peer,  q^^:^^  to  Vote 

By  holding  several  dignities  he  is  not  more  a  peer,  or         — - . 

.  ,   ,   ,       ,  1-1  •  •!  ^*'^-  justice 

entitled  thereby  to  any  greater  or  other  nghts  or  pnvileges     Crowdkr. 

of  a  peer ;  although  his  rank  among  the  peers  will  vary 

according  to  his  titles. 

AH  the  dignities  of  nobility  therefore  of  each  peer  con- 
stitute his  status  of  a  peer,  his  peerdom  or  peerage.  In 
this  sense  no  peer  can  have  more  than  one  peerage.  And 
in  this  sense,  on  the  death  of  Liord  il/.,  his  peerage  would 
not  be  extinct,  because  a  part  of  it,  viz.,  the  Barony  of  C, 
survived,  and  continued  in  his  successor. 

How,  then,  is  it  to  be  ascertained  in  which  of  these  three 
diiFerent  senses  the  Legislature  used  the  term  "  peerage  *' 
in  that  part  of  the  fourth  article  which  empowers  the 
Crown  to  create  one  Irish  peer  on  the  extinction  of  every 
three  Irish  peerages  ?  I  know  of  no  other  way  than  by 
reading  the  whole  context  together,  and  learning  thereby 
the  object  and  scope  of  the  enactment,  and  so  ascertaining 
the  intention  of  the  L^slature. 

The  fourth  article  of  the  Union  relates  exclusively  to  the 
election  of  Irish  peers  and  Irish  commoners  to  the  two 
Houses  of  Parliament  of  the  United  Kingdom  respectively, 
and  to  the  manner  of  holding  the  Parliaments  of  the  United 
Kingdom.  It  enacts  that  28  Irish  peers  shall  be  elected 
for  life  by  the  existing  body  of  the  peers  of  Ireland  to  sit 
in  your  Lordships'  House,  and  after  some  other  provisions, 
not  important  to  the  present  inquiry,  the  article  proceeds 
to  provide  for  the  gradual  reduction  and  the  permanent 
preservation,  at  a  fixed  number,  of  the  Irish  peers,  who 
are  to  constitute  the  electoml  body  to  return  peers  to  the 
Parhament  of  the  United  Kingdom. 

A  general  power  is  first  given  to  the  Crown  to  create 


744  CASES  IN  THE  HOUSE  OF  LORDS. 

1866.        peers  of  Ireland^  and  to  make  promotioiis  in  the  peerage 


Lord        thereof  after  the  Union.    Then  comes  the  proviso,  which 
Claim  toVote.  ^^^  ^®  power  to  create  peers,  but  leaves  unUmited  the 

~T —        |K>wer  to  make  promotions,  evidently  because  the  former 
CaowoBB.     affects  the  electoral  body,  while  the  latter  does  not. 

The  general  scope  and  object  of  the  enactment  appears 
clearly  to  be  to  reduce  the  electoral  body  gradually  to  the 
number  of  100,  and  then  to  keep  it  up  to  that  number  (or 
the  future.  .  But,  instead  of  the  reduction  being  permitted 
to  go  on  in  its  natural  course  without  interruption,  a  limited 
power  is  given  to  the  Crown,  "so  often  as  three  Irish 
peerages  shall  become  extinct, ''  to  create  one  other  peer  of 
Ireland!*  until  the  minimum  of  100  be  reached ;  and  then 
to  create  a  peer  "  as  oftien  as  any  one  of  such  100  peerages 
shall  fail  by  extinction,"  or  as  often  as  any  one  Irish 
peer  shall  become  entitled  to  an  hereditary  seat  in  your 
Lordships'  House. 

Looking  at  the  whole  of  the  fourth  article  then,  it  would 
seem  to  be  the  clear  intention  of  the  Legislature  that  the 
Crown's  power  to  create  Irish  peers  should  be  limited  to 
the  filling  up  of  every  third  vacancy  in  the  electoral  body 
before  its  reduction  to  100,  and  the  filling  up  of  every 
vacancy  afler  such  reduction,  it  being  (as  therein  is  alleged) 
the  true  intent  and  meaning  of  the  article  that  at  all  times 
after  the  Union  the  Crown  should  keep  up  the  Irish 
peerage  to  the  number  of  100. 

Here  then  are  two  passages  in  a  short  clause  of  an  Act 
of  Parliament,  in  which  the  extinction  of  peerages  is 
mentioned  in  almost  identical  language.  In  the  earlier 
part  of  the  clause  *'  one  other  peer  is  to  be  created  so  often 
as  three  Irish  peerages  shall  become  extinct ;"  and  in  the 
latter  part,  a  peer  is  to  be  created  "  as  often  as  any  one  of 
such  1 00  peerages  shall  fail  by  extinction."  Now  "  peerage  " 
in  the  last  passage  is  free  from  all  doubt,  and  capable  but 
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of  one  construction ;  as  indeed  the  counsel  for  the  claimant  1856* 
admitted  in  the  argument.  ^^  Any  one  of  such  100  peer*  Lord 
ages"  must  necessarily  mean  the  peerage  of  any  one  of  Qaimtoyote. 

such  100  peers  before  mentioned.    And  there  "peerage"         

must  necessarily  mean  all  the  dignities  of  nobility  held  by     Qbowdsr. 

anyone  of  such  peers,  whether  one  or  seyeral,  and  whether 

(if  more  than  one)  descendible  similarly  or  differently, 

which  is  the  third  sense  of  the  word  "peerage"  to  which 

I  have  before  referred.    Either  of  the  other  two  meanings 

of  that  word  would  be  wholly  inapplicable  in  this  passage* 

The  extinction  of  a  isingle  one  of  such  dignities  would 

clearly  not  entitle  the  Crown  to  create  a  new  peer.    And 

therefore  it  would  follow,  that  if  Lord  M.  had  died  after 

the  reduction  of  the  number  of  Iiish  peers  to  100,  instead 

of  dying  before,  the  Crown  would  not  have  been  entitled 

to  create  a  new  peer,  as  upon  failure  by  extinction  of  one 

of  the  100  Irish  peerages.     Because  while  the  Barony  of  C 

survived  to  his  successor  there  would  not  be  the  reduction 

of  the  number  of  peers  below  100,  which  is  the  only 

condition  authorising  the  creation  of  another  peer.    It  is 

obvious  that  "peers"   and  "peerages"  are  there  used 

as  convertible  terms;  the  extinction  of  a  peerage  being 

the   extinction   of   a  peer  from   the  electoral  body  of 

Irish  peers — the  removal  of  a  voter  from  the  list  of 

Toters. 

If  then  the  Legislature  has  used  an  ambiguous  word  in 
a  definite  sense  in  one  passage  of  a  clause  in  an  Act  of 
Parliament,  it  is  in  accordance  with  the  rules  of  sound 
construction  and  legitimate  inference  to  hold,  that  the  same 
word  is  used  in  the  same  sense  when  found  in  another 
passage  of  the  same  clause,  unless  any  repugnancy  or 
incongruity  would  result  from  such  construction.  But  so 
far  from  any  such  consequences  following  in  this  case,  the 
whole  context  and  purview  of  the  enactment  seem  to  show 
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1860.        that  the  meaning  of  the  word  ''  peerage "  must  be  the 

Lord        same  in  both  parts  of  the  clause,  in  order  to  accomplish 

Cliiim  to  Vote.  ^"^  obvious  intention  of  the  Legislature.     And  then  the 

_,  -—         extinction  of  three  peerages  would  be  construed  to  mean 
Mp,  Justice     ..  .  .       ,  ^  \ 

Crowobb.        the  extmction  of  the  peerages  of  three  peers.      If,  on 

the  contrary,    the  claimant*s  construction  of  the  word 

"  peerage  '*  in  the  first  part  of  the  clause  were  to  prevail, 

the  same  words  must  be  used  in  different  senses  in  the 

same  clause,  although  no  reason  has  been  su^ested  in  the 

argument  at  your  Lordships'  bar  for  so  unudual  a  mode  of 

construction.     Whereas  if  "extinction  of  peerages"  in 

both  cases  has  reference  to  the  diminution  of  the  electoral 

body  by  making  vacancies  therein,  the  whole  clause  is  dear, 

ccHisistent,  and  reasonable. 

But  it  has  been  argued  on  the  part  of  the  claimant  that 
the  construction  of  the  earlier  part  of  the  clause  ought  not  to 
be  affected  by  the  construction  of  the  latter  part ;  and  that 
in  order  to  arrive  at  a  safe  and  satisfactory  conclusion  in 
this  case,  your  Lordships  ought  not  to  read  beyond  that 
portion  of  the  fourth  article  which  gives  power  to  the 
Crown  to  create  a  peer  on  the  extinction  of  three  peerages. 
I  entirely  differ  from  this  view,  which  is  at  variance  with 
the  rule  laid  down  by  Sir  Edward  Coke  (Coke  upon  Lit- 
tleton, 381a),  in  these  words, — "  It  is  the  most  natural  and 
genuine  exposition  of  a  statute  to  construe  one  part  of  the 
statute  by  another  part  of  the  same  statute ;  for  that  best 
expresseth  the  meaning  of  the  makei^." 

An  attempt  was  also  made  on  the  part  of  the  claimant 
to  fomid  an  ai*gument  against  the  application  of  the  third 
meaning  of  the  word  "  peerage  "  to  the  phrase  "  extinction 
of  three  peere^es,"  upon  the  clause  defining  what  shall  be 
deemed  an  extinct  peerage.  It  was  ui^ed  that  the  language 
in  that  clause  confines  the  term  "  peerage  "  to  one  of  the 
two  first-mentioned  meanings,  and  excludes  it  from  the 
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third.  But  the  answer,  I  thinks  is  plain  and  conclusive,  1856. 
that  the  definition  of  an  extinct  peerage  is  equally  appli-  Lord 
cable  to  peerages  before  and  after  the  reduction  of  the  nF^^^^^^ 

electoral  body  of  peers  to  100.    And,  as  it  is  conceded,         

that  notwithstanding  that  defimtion,  "  peerage "  must  be  ^^^^ 
taken  in  the  third  sense  in  the  passage  referring  to  the 
extinction  of  peerages  aftier  the  reduction  to  100,  that 
defimtion  can  be  no  bar  to  a  similar  construction  in  the 
passage  referring  to  extinction  of  peerages  before  the 
redaction  to  100. 

For  these  reasons  I  should  have  thought,  quite  indepen- 
dently of  the  usage  which  has  so  long  prevailed,  that 
your  Lordships'  question  ought  to  be  answered  in  the 
negative.  But  I  feel  more  confidence  in  the  conclusion  at 
which  I  have  arrived  when  I  find  that  the  Act  of  Union 
has  been  invariably  so  construed  ever  since  it  was  passed. 
In  Stephen  and  Oosnold,  (Vaughan's  Reports),  169,  Loi-d 
Chief  Justice  Vaughan  lays  it  down  that  **  where  the 
meaning  of  a  statute  is  dubious,  long  usage  is  a  just 
medium  to  expound  it  by.  For  jus  et  norma  loquendi  is 
governed  by  usage.  And  the  meaning  of  things  spoken 
or  written  must  be,  as  it  hath  constantly  been  received  to 
be,  by  common  acceptation."  And  that  very  eminent 
American  jurist,  Chancellor  JTen/,  also  says  (1  Kent's 
Commentaries,  part  3,  lecture  20,  page  465)  : — "  In  the 
construction  of  statutes  the  sense  which  the  contemporary 
members  of  the  profession  had  put  upon  them  is  deemed 
of  some  importance,  according  to  the  maxim  Contemporanea 
ezpodtio  est  fortissima  in  lege" 

Then  how  stands  the  case  upon  usage?  Although 
liOrd  ilf.'s  earldom  became  extinct  within  two  years  after 
the  Union,  and  although  six  or  seven  other  dignities  of 
nobility  similarly  circumstanced  have  from  time  to  time 
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1856.        become  extinct  down  to  the  present  day,  and  although 

Lord        many  Irish  peers  have  been  created,  these  extinct  dignities 

Claim  toVote,  ^^  nobility  have  been  passed  over  by  the  advisers  of  the 

-— - ,       Crown,  and  none  of  them  has  ever  been  used  as  an  extinct 

Mr.  J  uitiod 

Cbowdjuu  peerage  within  the  Act.  Lord  Norbury*s  peerage,  indeed, 
has  been  referred  to  as  an  authority  in  &vour  of  the 
claimant.  It  has  also  been  cited  by  his  opponents  as  an 
authority  against  him.  But  I  do  not  think  that  it  has  any 
very  strong  bearing  upon  the  present  case.  At  aU  events^ 
it  does  not  prove  that  any  extinct  dignity  similariy  cir- 
cumstanced to  Lord  ilf.'s  earldom  has  ever  been  treated 
as  an  extinction  within  the  Act  of  Union.  For  the  creatioa 
of  the  Earl  of  Narbury  was  after  three  undisputed  extinc- 
tions. The  Crown,  therefore,  had  the  dear  ri^t  to  create 
a  new  peer;  but  instead  of  doing  so,  the  Crown  promoted 
an  existing  peer  to  an  earldom  (which  could  have  been 
done  without  any  extinction),  and  then  by  way  of  remainder, 
created  a  new  peer  in  JiUwo.  Whether  this  was  right  or 
wrong,  it  would  seem  that  the  Crown  did  not  exceed  its 
authority,  but  rather  omitted  to  avail  itself  of  its  full  power. 
My  opinion,  therefore,  is  that  the  extinction  of  the  earldom 
*  of  itf.  in  1802,  was  notan  extinction  of  a  peerage  according 
to  the  true  construction  of  the  Act  of  Union ;  and  that 
such  extinction,  together  with  the  extinction  of  the  two 
peerages  before  the  year  1855,  did  not  entitle  the  Crown 
to  create  a  peer  of  that  part  of  the  United  Kingdom  called 
Ireland. 

Mr.  Justice  Williams : 

Mr.  Justice  My  Lords, — I  am  of  opinion  that  the  extinction  of  the 
earldom  of  M.,  in  1802,  was  not  an  extinction  of  a  peerage 
of  Ireland f  according  to  the  true  construction  of  the  Act  of 
Union;  and  that  such  extinction  did  not,  together  with  the 
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extinction  of  the  two  peerages  before  the  year  1855,  entitle  1856. 
the  Crown  to  create  a  peer  of  that  part  of  the  United  Lord 
Kingdom  called  Ireland.  ClS^v'ote. 

Having  regard  to  the  whole  of  the  Article  in  question,  I         , 

tliink  its  general  intention  appears  to  be^lst.  That  until  -v^iluams. 
the  number  of  the  peers  of  Ireland  is  reduced  to  100,  the 
Crown  shall  be  entitled  to  create  a  peer  as  often  as  the 
anmber  of  existii^  peers  is  diminished  by  three.  2dly. 
That  when  the  number  is  reduced  to  100,  the  Crown  shall 
be  entitled  to  create  a  peer  as  often  as  that  number  is 
diminished  by  one ;  so  that  the  number  of  100  may  be 
kept  up. 

As  to  the  latter  portion  of  this  statement  of  the  general 
intention  of  the  Article,  no  doubt  has  been  raised.  Nor 
has  it  been  disputed  that,  according  to  that  intention,  the 
Crown  cannot,  after  the  number  of  peers  is  reduced  to  100, 
create  a  peer  on  any  extinction  of  a  peerage  which  does 
not  diminish  that  number.  Consequently,  it  must  be  con- 
ceded that  if  the  extinction  of  the  earldom  of  M.  had 
occurred  after  the  number  of  peers  had  been  reduced  to 
100,  it  was  not  intended  by  the  Legislature  that  such 
extinction  should  entitle  the  Crown  to  create  a  peer; 
because  such  an  extinction  would  not  have  diminished  the 

number  of  peers,  and  the  creation  would  augment  it  to 
101. 

Now,  what  is  the  language  in  which  this  undisputed 
portion  of  the  general  intention  of  the  Article  is  expressed  ? 
The  Article  provides  that  if  it  shall  happen  that  the  peers 
of  Ireland  shall  be  reduced  to  the  numl)er  of  100,  then  and 
in  that  case  it  shall  be  lawful  for  the  Crown  to  create  one 
peer  ^  as  often  as  any  one  of  such  100  peerages  shall  fail 
by  extinction."  Here  it  is  manifest  that  the  word  '^  peer- 
age" is  not  used  in  its  general  sense;  for  the  peerage 
spoken  of  is  something  the  failure  of  which  by  extinction 

VOL.  V.  3d 
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1856.        will  diminish  the  number  of  100  peers.    It  must  then  be 

Lord        used,  as  it  appears  to  me,  in  the  sense  of  **  statnSy"  or 

Ciaim^oVote    "  condition  of  a  peer."    And  the  Article  intends  to  entitle 

^       the  Crown  to  create  a  peer  as  often  as  the  number  of 

WiLUAMs.     ''^^^  status  or  conditions  is  diminished  by  an  extinction 
of  one  of  them. 

It  remains  to  consider  what  is  the  language  in  which  the 

earlier  disputed  portion  of  the  general  intention  of  the 

Article  is  expressed.    The  Crown  may  create  one  peer  of 

Ireland,  ''so  often  as  three  peerages  of  Ireland  shall 

become  extinct."    The  question  is,  in  what  sense  is  the 

word  ''peerage"  here  used?     Now^  in  this  place  also,  as 

well  as  in  the  latter  part  of  the  Article,  it  is  manifest  that 

the  word  is  not  used  in  its  general  sense ;  for  if  it  w^e, 

Iben  in  the  case  (by  no  means  rare)  of  the  death  of  a  peer 

without  heirs  male  of  his  body,  who  had  two  peerages  in 

•  him,  each  limited  to  such  heirs  male,  two  peerages  would 

become  extinct  within  the  meaning  of  the  statute ;  which, 

it  is  conceded  on  all  hands,  was  not  the  intention  of  the 

enactment. 

As,  then,  some  particular  meaning  is  to  be  sought  for  the 
word,  it  surely  may  most  properly  be  found  in  that  con- 
.struction  which  must  necessarily  be  applied  to  it  with 
regard  to  the  latter  branch  of  the  same  provision. 

On  these  grounds,  I  am  of  opinion  that,  as  the  extincti(»i 
of  the  earldom  of  M.  in  1802  was  not  an  extinction  of  the 
■status  or  condition  of  a  peer  which  existed  in  the  last  earl, 
it  was  not  an  extinction  of  a  peerage  according  to  the  tme 
meaning  of  the  Act  of  Union. 

With  respect  to  the  evidence  which  your  Lordships  have 
ordered  to  be  laid  before  us  of  the  "  contemporamea  expo- 
sition of  the  statute,  I  feel  some  doubt  whether  that  prin- 
ciple of  construction  is  applicable  to  the  present  inquiry. 
But  assuming  that  it  is,  the  evidence,  perhaps,  is  not  very 
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cogent  against  one  of  the  arguments  used  in  support  of  the        1856. 
affinnative  of  the  questions  put  to  us  by  your  Lordships^        Lobd 
m.,  the  argument  that  the  true  meaning  olf  the  word  ciJ^t^y^. 
''peerage  "  in  that  part  of  the  Article  immediately  under        , 

.J      ^.       .  •  •  X       1-  1.         Mr,  Justice 

consideration  is,  such  a  peerage  as  exists  when  a  peer  has     Willuju. 

a  single  such  hereditary  dignity,  or  if  he  has  more  than 
one,  then  such  a  peerage  as  is  limited  in  a  different  line 
from  the  other,  so  that  the  two  dignities  may  possibly 
result  in  two  co-existing  peers.  The  earldom  of  M,  might 
certainly  have  descended  to  some  person  who  was  the 
heir  male  of  the  body  of  the  first  Earl  of  IH.,  though  not 
the  heir  male  of  the  body  of  the  Earl  of  JL  who  died  in 
ie02y  while  the  barony  of  C.  passed  to  C.  D. ;  so  that  the 
two  peerages  which  were  in  that  earl  might  have  been 
Tested  in  two  co-existing  peers.  And  (excepting  the 
mstance  of  the  peerage  in  question)  the  Herald's  returns 
exhibit,  I  believe,  no  case  of  the  death  of  a  peer  of  Ireland 
having  two  such  peerages  in  him.  But  though  these 
returns  may  furnish  no  very  strong  answer-  to  this  argu- 
ment, the  argument  itself  appears  to  me  to  require  so 
peculiar  and  difficult  a  meaning  to  be  attributed  to  the 
hnguage  of  the  statute,  that  I  much  prefer  resorting  to 
that  which  the  statute  itself  has  supplied  in  the  terms  of 
the  latter  portion  of  the  Article. 

Mr.  Justice  Wighiman: 

I  am  of  opinion  that  the  extinction  of  the  earldom  of    Mr.  Justice 
Mtnmtrath,  in  1802,  was  not  an  extinction  of  a  peerage  of 
Ireland,  according  to  the  true  construction  of  the  Act  of 
Union. 

By  the  fourth  Article  of  the  Act,  it  is  agreed  that  His 
Majesty  and  His  successors  may  create  peers  of  Ireland, 
and  make  promotions  in  the  peerage  thereof  after  the 
Union,  provided  that  no  new  creation  of  any  such  peers 
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|856.        shall  take  place  until  three  of  the  peerages  of  Ireland 
Lord        existing  at  the  time  of  the  Union  shall  have  become 

ClaimtoVote,  «tinct 

'~~ ,  A  peerage  is  the  state  and  dignity  of  a  peer;  and  it  is 

WioBTMAir.    ^^  by  Lord  Coke,  in  the  Second  Institute,  page  29,  that, 
though  there  are  divers  degrees  of  nobility,  as  dukes,  mar- 
quesses, earls,  viscounts,  and  barons,  yet  all  of  them  are 
comprehended  under  the  word  "  Pares."    They  are  peers 
to  one  another,  though  of  several  degrees.     In  a  previous 
passage,  at  page  6,  he  says,  **  Regularly  all  noblemen  are 
barons,  virhatever  rank  they  may  hold  in  the  peerage;  and 
in  ancient  records  *  the  barony'  included  all  the  nobility  of 
England."    In  the  passage  v^hich  I  have  cited  from  the 
fourth  Article  of  the  Union,  the  term  **  peerage  "  is  used  as 
expressing  the  state  and  condition  of  a  peer,  and  not  any 
dignity  v^hich  would  entitle  the  possessor  to  that  state  and 
condition.    His  Majesty,  it  is  said  in  that  Article,  '^  may 
make  promotions  in  the  peerage  thereof,"  but  may  not 
create  a  new. peer  ''until  three  of  the  existing  peerages 
shall  have  become  extinct"    A  promotion  would  be  no 
addition  to  the  peerage ;  a  new  creation  would ;  and  that 
•is  not  to  take  place  until  three  of  the  existing  peerages 
shall  have  become  extinct ;  that  is,  until  three  extinctions 
of  the  state  and  dignity  of  a  peer.     A  peer  may  have 
several  titles  of  honour  and  degree,  but  only  one  peen^ 
He  has  only  one  vote  or  voice  as  a  peer,  though  he  may 
have  several  titles  of  honour  and  dignity. 

Charles  Henry,  the  last  Earl  of  Movntr€Uhj  at  the  time  of 
his  death  viras  a  peer  of  Irehmd,  vrith  the  titles  of  honour 
and  dignity  of  Earl  of  Mountrath,  Viscount  Cootef  and 
Baron  Castlecoote.  Each  of  these  dignities  would  by  itself 
have  entitled  him  to  the  peerage  of  Ireland,  but  conjoined 
they  did  no  more.  He  was  a  peer  of  Ireland  with  those 
several  dignities  or  titles  of  honour.    Hs  was  as  much 
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entitled  to  his  peerage  by  his  barony  of  Castlecoote  as  he         |8^« 


was  by  bis  earldom  of  Mountrath.     Upon  bis  death  his        Lord 
earldom,   viscountcy,  and  one  of  his  baronies,  became  Claim  toVote. 
extinct,  but  not  his  peerage,  which  still  continued  in  the         -— 
barony  of  Castlecoote  i  three  dignities  or  titles  of  honour    Wiobtmait. 
became  extinct  at  his  death,  but  not  a  peerage,  according, 
as  it  seems  to  me,  to  the  intent  and  meaning  of  the  fourth 
Artide  of  the  Act  of  Unioo. 

The  latter  part  of  that  Article  indicates  the  meaning  of 
the  word  ''  peerage"  as  used  in  it.  It  says,  '^  That  if  it 
shall  happen  that  the  peers  of  Ireland  shall  by  extinction 
of  peerages  or  otherwise  be  reduced  to  the  number  of  100^ 
exclusive  of  such  as  may  be  peers  of  Great  Britain  or  of 
the  United  Kingdom,  then  His  Majesty  may  create  one 
peer  of  Ireland  so  often  as  any  one  of  such  100  peerages 
shall  fail  by  extinction,  it  being  the  true  intent  and  mean- 
ing of  that  fourth  Article  that  it  shall  be  lawful  for  His 
Majesty  to  keep  up  the  peerage  of  Ireland  to  the  number 
of  100."  It  is  quite  clear  that  in  this  part  of  the  Article  by 
the  term  ^'peerage"  is  not  meant  the  title  or  titles  of 
honour  or  dignity  which  would  give  a  peerage,  but  the 
actual  state  and  dignity  of  a  peer,  whether  with  one  or 
many  titles,  otherwise  the  number  of  Irish  peers  might  be 
reduced  to  100,  whilst  the  number  of  Irish  peerages  would 
be  much  greater. 

As  the  construction  of  the  Act  of  Parliament  must 
depend  upon  the  meaning  and  intention  of  the  Legislature 
at  the  time  it  was  passed,  the  mode  in  which  the  power 
given  to  the  Crown  by  the  fourth  Article  has  been  dealt 
with  since  it  has  been  passed,  may  possibly  not  be  entitled 
to  any  great  weight,  otherwise  it  will  be  found  by  the 
instances  given  in  the  returns  of  Irish  peerages  created 
since  the  Union,  that  not  one  occurs,  in  which  a  peerage 
has  been  treated  as  extinct,  if  one  of  several  dignities^ 
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1856.        each  giving  by  itself  a  peeingei  has  been  continued^  thong  j 
Lo&D^       other  dignities^  in  the  same  person,  equally  eatitliDg  him 
Claim  toVote.  ^  ^^  peerage  have  become  extinct 


Mr.  Jastioe 
Wiaanuff. 


Ur.  Jasticf 
Eblb. 


If  the  last  Earl  of  Mauntrath  had  died  leaving  a  brother, 
who  would  have  been  heir  in  tail  male  of  the  body  of  the 
first  lord|  there  would,  upon  the  death  of  the  last  earl,  have 
been  two  peers  and  two  peerages.  The  brother  would 
have  succeeded  to  the  earldom  of  Mounirath  and  the 
viscountcy  and  barony  of  Coote,  and  the  distant  relatioQ 
to  the  barony  of  Castlecoote.  The  last  earl  had  in  him 
such  dignities  as  would  make  two  peerages  had  there  beeo 
persons  who  could  take  them  separately ;  but  when  con- 
joined in  his  person,  they  made  but  one  peerage  in  him, 
according  to  that  which  I  consider  to  be  the  true  con- 
struction of  the  Act  of  Union,  which  peerage  did  not 
become  extinct  upon  his  death,  but  was  continued  in  the 
barony  of  Castkcoote. 

For  these  reasons  I  think  that  the  extinction  of  the 
earldom  of  Mountrath  was  not  an  extinction  of  a  peerage 
of  Ireland^  and  that  the  extinction  of  the  earldom,  toge- 
ther with  the  extinction  of  the  two  peerages  before  1855, 
did  not  entitie  the  Crown  to  create  a  peer  of  Ireland. 

Mr.  Justice  Erie: 

Your  Lordships'  question  turns  on  the  meaning  of  the 
Word  ^'  peerage,^'  in  that  clause  of  the  Act  of  Union  which 
subjects  the  power  of  creating  a  new  Irish  peer  to  the 
condition  that  three  of  the  then  existing  peerages  should 
have  become  extinct. 

In  support  of  an  affirmative  answer,  it  has  beai  con* 
tended  that ''  peerage,"  in  common  understanding,  denotes 
a  titie  of  dignity.  For  example,  when  the  earldom  of 
Mountrath  was  conferred  on  a  commoner,  a  peerage  was 
conferred.    An  earldom,  therefore,  which  was  a  peerage  in 
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its  creation,  ought  also  to  be  construed  to  be  a  peerage  in  1^^* 
its  extinction,  there  being  nothing  in  the  context  (as  it  is  Lobi> 
said)  to  show  that  an  unusual  meaning  was  intended.  CUimtoVote. 

But  in  my  opinion  the  answer  ought  to  be  in  the  nega-  ~~ . 
tive.  **  Peerage"  in  common  understanding  denotes  the  VM.tL, 
aggregate  of  qualities  which  constitute  a  peer;  and 
although  it  can  neither  come  nor  go  without  being  accom- 
panied by  a  tide  of  dignity,  it  is  distinct  therefrom,  peer- 
ages being  the  results  of  titles,  and  not  the  tides  them- 
selves. 

Peerage  in  its  essence  seems  opposed  to  the  prominent 
property  of  tities.  The  root  of  peerage  is  equality,  and 
some  relation  of  equaUty  pervades  its  use,  even  when 
fiirthest  removed  from  its  origin. 

In  the  time  of  Magna  Charta,  the  judgment  of  his  peers 
secured  thereby  to  a  freeman  was  the  judgment  of  free- 
men, peers  to  himself  in  respect  of  equal  rights,  and  in  the 
present  day  your  Lordships  are  peers  to  each  other  in 
respect  of  the  equality  of  rights,  duties,  and  privileges 
common  to  every  peerage.  But  the  possessors  of  tities  in 
respect  of  their  tities  are  essentially  unequal  to  each  other, 
not  only  in  the  degree  of  the  titie,  but  in  the  precedence 
due  to  tities  in  the  same  degree.  When  a  new  peerage 
arises  from  conferring  a  titie  on  a  commoner,  it  is  at  once 
complete  and  unalterable ;  the  same  for  the  latest  barony 
and  the  most  ancient  dukedom ;  the  same  whatever  be  the 
number  of  tities  held,  the  source  from  which  they  origi- 
nate, the  times  when  they  may  vest,  and  the  Unes  of 
devolution  in  which  they  may  come.  Peerage  is  insepa- 
rably connected  veith  titie,  in  so  &r  as  some  titie  is  a 
necessary  condition  for  its  existence.  Still,  as  when  once 
created,  it  is  unaffected  by  any  addition  or  subtraction  of 
titles  provided  one  remain,  abstractedly  it  is  distinct  from 
tide  itdelf. 
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1866.  Beyond  denoting  the  personal  status  of  a  peer  ending 

LoHD        with  his  Ufe,  peerage  is  capable  of  comprising  the  notioD 

CK^^V  \e    ^'  inheritance.    And  when  a  title  comes  from  an  ancestor, 

or  is  created  with  a  limitation  to  successors,  the  peerage 

'eb^  ^  resulting  from  such  a  title  is  hereditary,  and  the  possessor 
for  the  time  of  such  a  peerage,  though  he  must  part  vtitb 
it  at  death,  still  holds  while  alive  a  possession  that  is  to 
be  perpetual  through  all  the  successors  in  the  limitatioD. 
And  if  many  such  titles  coming  in  different  lines,  as  from 
father  and  mother,  converge  to  one  peer,  subject  to 
diverging  again  at  his  death  without  issue,  though  the 
immediate  successors  to  him  may  be  many  peeis,  still 
during  his  life  he  holds  one  peerage  only,  and  it  is  not  the 
more  multiplied  in  him  by  reason  that  his  collateral  suc- 
cessors will  be  at  once  numerous  peers,  than  it  ism  the 
case  of  the  lineal  descent  of  one  title,  by  reason  that  there 
will  be  a  series  of  numerous  peers. 

The  context  of  the  clause  in  question  shows  that  exist- 
ing hereditary  peerages  in  this  sense  were  meant  The 
number  of  Irish  peers  is  to  be  reduced  to  100,  by  making 
the  decrease  to  the  increase  as  three  to  one.  If  '^  peerage'' 
is  taken  in  the  sense  above  submitted,  this  purpose  will  be 
effected ;  but  if  it  is  taken  in  the  sense  of  ^  title''  it  may 
be  deflated,  as  by  the  death  of  one  peer  many  titles  may 
become  extinct,  and  there  might  be  more  creation  than 
extinction. 

Also  the  context  marks  the  distinction  between  peerage 
and  title.  By  the  clause,  the  power  of  creating  peers  b 
limited,  while  the  power  of  making  promotions  in  thepee^ 
age  is  unlimited.  A  promotion  in  the  peerage  (that  is,  in 
the  collective  body  of  peers)  is  the  grant  of  a  title  to  a 
peer,  which  confers  no  peerage;  while  the  creation  of  a 
peer  is  the  grant  of  a  title  to  a  commoner,  which  does 
confer  a  peerage.  . 
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Furthermore^  in  this  clause  ''  peerage"  is  unequivocally        18J^* 
used  in  the  sense  here  submitted.    When  the  number  of        Lord 
existing  peers  shall  have  been  reduced  to  100,  a  power  of  ciaStDVote. 
creating  a  new  peer  is  given  as  often  as  one  of  such  peer-        — , 
ages  shall  fail  by  extinctiony  so  that  the  number  of  100        Vf^t-n, 
shall  be  kept  up.    It  is  clear  that  a  peerage  would  not  be 
extinct  within  the  meaning  of  this  passage,  unless  a  peer 
died  without  a  successor  to  the  peerage  he  held. 

Where  a  word  is  capable  of  two  meanings,  the  context 
is  a  better  resort  for  deciding  which  is  intended,  than  a 
preference  for  the  ordinary  over  the  extraordinary  mean- 
ing. If  a  word  has  two  meanings,  each  is  equally  at  the 
option  of  the  author ;  and  it  is  his  intention  that  is  to  be 
found.  There  may  be  no  test  to  try  which  is  the  ordinary 
meaning;  if  there  is,  it  must  be  brought  from  the  author, 
not  from  the  interpreter.  The  meaning  that  may  seem 
ordinary  here,  may  be  strange  at  a  distance.  '*  Peerage," 
in  1800,  denoted  a  complex  idea  comprising  intricate  con- 
vaitional  relations  of  social  life;  and  if  it  has  several 
meanings,  a  claim  by  any  one  of  them  to  be  preferred  as 
ordinary  and  natural  would  be  a  subject  of  dispute.  Still, 
if  the  construction  is  to  be  sought  from  the  word  itself, 
the  meaning  above  offered  may  possibly  have  appeared  to 
those  who  framed  the  statute  to  be  primary  and  appro- 
priate. 

Mr.  Justice  Cresswell: 

The  answer  to  be  given  to  the  question  proposed  by    Mr.  Justice 
your  Lordships,  depends  upon  the  construction  to  be  put      "^s^'^"^ 
upon  that  part  of  the  fourth  Article  in  the  Act  of  Union, 
39th  and  40th  Geo.  3,  c  67,  which  relates  to  the  creation 
of  peers  oS  Ireland.  [His  Lordslnp  read  it.   See  ante,  719.] 

The  thing  to  be  ascertuned  is  the  meaning  of  the  word 
"  peerage"  in  this  part  of  the  Article.    For  this  purpose  it 
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1856.        seems  to  me  that  we  may  with  propriety  look  at  the  latter 
Lord        part  of  the  Article  where  the  same  word  is  used  in  a  num- 

ClainTtoVote.  ^^  ^^  leaves  no  doubt  as  to  the  meami^  to  be  there 
^       ascribed  to  it    [His  Lordship  read  it] 

Cbisbwxum  ^^  ^^  P^  ^f  ^®  Article,  by  **  extinction  of  a  peen^" 
is  certainly  meant  an  event  which  will  cause  a  diminution 
of  the  number  of  100  peers,  and  the  word  ^  peerage''  is 
not  used  in  the  sense  of  title  or  d^nity,  but  as  comprisuog 
the  whole  right  of  any  person  to  the  status  or  condition  of 
being  a  peer.  Now  it  is  reasonable  to  suppose  that  the 
same  word  was  intended  to  bear  the  same  meaning  in  dif* 
ferent  parts  of  the  same  Article,  unless  such  a  ccxistraction 
would  lead  to  some  incongruityi  or  defeat  some  manifest 
intention  of  the  Legislature ;  I  cannot  find  that  it  would 
do  either. 

The  primary  object  of  the  Article  appears  to  have  been 
to  effect  a  gradual  reduction  of  the  number  of  Irish  peen 
until  they  should  be  brought  down  to  100,  and  then  to 
maintain  that  number.  A  secondary  object  appears  to 
have  been  to  give  to  the  Crown,  d^oing  this  process  of 
reduction,  power  to  create  new  peerages,  bearing  a  certain 
proportion  to  those  which  from  time  to  time  became 
extinct  The  intention  to  effect  this  reduction,  and  to  give 
a  power  to  create  new  peers,  thus  limited,  is  further  mani- 
fested  by  the  provision,  that  before  any  new  peers  can  be 
created,  three  peerages  ''  which  shall  have  existed  at  the 
time  of  the  Union  shall  have  become  extinct,"  which  words 
exclude  from  the  computation  any  peerage  which  became 
extinct  before  the  Union.  t 

But  upon  these  words  an  argument  has  been  founded  on 
the  other  side,  and  it  has  been  said,  that  if  two  peerages 
had  existed  in  A,  and  B.  at  the  time  of  the  Union,  and 
had  afterwards  vested  in  C,  and  on  his  death  had  become 
extinct,  two  peerages  which  existed  at  the  time  of  the 
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Mr.  Jmtioe 

CuEBSWEUi. 


Union  would  hare  become  extinct^  and  consequently  that        1856. 

18  the  earidom  of  Maunirath  was  a  distinct  peerage  before         Loao 

the  baitmy  of  Castleeoote  was  created,  the  extinction  of  Qii^mtoVota. 

that  earldom  in  1802  was  the  extinction  of  a  peerage. 

Bat  I  am  of  opinion  that  no  such  consequence  follows.    It 

seems  to  me  that  if  a  peerage  vested  in  A,,  and  another 

Tested  in  £.,  and  both  descend  to  C.y  he  has  but  one  peerage 

with  two  titles.    If  on  his  death  both  titles  fiul^  his  peerage 

is  extinct ;  if  one  title  only  fidls,  the  peer^e  remains.     But 

assuming  that  in  sueh  case  the  consequence  contended  for 

would  follow,  it  would  not  dispose  of  the  question  asked 

by  your  Lordships,  for  the  earldom  of  Mauntrath  and  the 

barony  of  Catikcoote  never  existed  in  different  persons, 

nor  does  it  appear  that  when  the  barony  was  created  it  was 

possible  that  they  should  do  so. 

I  am  therefore  of  opinion  that  the  extinction  of  the  earl- 
dom of  Maunirath  in  1802  was  not  an  extinction  of  a 
peerage  of  Ireland  according  to  the  true  construction  of 
the  Act  of  Union ;  and  that  such  extinction,  together  with 
the  extinction  of  the  two  peerages  before  1855,  did  not 
entitle  the  Crown  to  create  a  petf  of  that  part  of  the 
United  Kingdom  called  Ireland. 


Mr.  Justice  Coleridge : 

My  Lords,  I  am  of  opinion  that  the  questions  pro- 
pounded in  this  case  by  your  Lordships  should  be  answered 
in  the  negative;  they  are  substantially  one,  and  having 
been  already  stated  more  than  once,  I  need  not  repeat 
them. 

Your  Lordships  have  very  wisely,  if  I  may  be  pardoned 
the  use  of  such  an  expression,  directed  our  attention  speci- 
fically to  the  true  construction  of  the  Act  of  Union.  And 
although  it  must  be  presumed  that  the  general  law  of  peer^ 
age  was  present  to  the  mindt  of  those  who  framed  thai 


Mr.  Jnstioe 

COUDUDOB. 
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1856.        Act,  and  therefore  ought  to  be  present  also  to  those  wha 

Lord        are  to  construe  it;  yet,  as  a  very  special  and  exceptioial 

Ckimtoyoto.  ^^  ^^  peerage  was  thereby  created,  it  is  of  more  import- 

.      ance  to  ascertain  what  the  intention  of  the  L^islature  was, 

CoLBKXDOB.  ^^'^  to  seek  for  that  construction  which,  without  any  strain- 
ing of  the  words,  may  most  satisfactorily  effectuate  that 
intention.  I  do  not  mean  to  intimate  that  I  find  anything 
in  the  general  law  which  conflicts  with  that  specific  inten- 
tion, but  to  intimate  the  general  course  of  the  arguments 
I  shall  use. 

Now  it  is  quite  clear  that  the  general  intention  of  the 
fourth  Article  of  the  Act  of  Union  in  this  part  of  it  was  to 
provide  for  the  maintenance  of  an  Irish  peerage  after  Irt- 
laiuf  should  have  ceased  to  be  a  separate  kingdom ;  distinct 
firom,  however  closely  connected  in  many  particulars  with, 
the  peerage  of  the  United  Kingdom ;  gradually  to  reduce 
the  numbers ;  and  if  the  number  of  Irish  peers  should  ever 
fall  to  100,  to  maintain  it  at  and  limit  it  to  that  number. 

The  effect  of  the  first  Article  of  the  Act  of  Union  was 
necessarily  to  determine  the  ancient  pren^ative  of  the 
Crown  as  to  the  creation  or  promotion  of  peters  for  IreUnd; 
and  had  the  third  Article  been  left  to  stand  alone,  it  might 
have  been  reasonably  contended  that  the  then  existing 
Irish  peerage  would  have  been  thereby  united  to  that  of 
Oreat  Britain,  and  that  all  the  then  existing  Irish  peers 
would  have  become  lords  of  the  Parliament  of  the  United 
Kingdom.  Both  these  consequences  were  to  be  provided 
against  or  modified.  The  regulations  as  to  the  prerogative 
I  shall  consider  presently ;  those  as  to  the  peerage  itself 
were  very  important.  The  Irish  peers,  as  such,  were  no 
longer  to  be  lords  of  Parliament;  they  were  to  be  at 
liberty  even  to  for^o  the  rights  and  privileges  ^f  peerage, 
and  become  for  a  time  substantially  commoners;  sitting  as 
commoners  in  the  Lower  House^  with  all  the  liabilitiea  and 
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oaaHfications  of  commoners ;  a  thing  entirely  inconsistent  1856. 
with  the  general  law  of  peerage ;  such  of  them  as  did  not  Lord 
elect  that  coarse  were  to  form  a  constituent  body,  out  of  Q^SrtoVote 

and  by  which  twenty-eight  lords  of  Parliament  were  to  be         

elected  for  life  to  represent  the  lords  temporal  of  Ireland  in    Coj^isqk. 
the  Parliament  of  the  United  Ejngdom ;  and  the  normal 
Qomber  of  that  constituent  body,  to  be  arrived  at  surely 
and  gradually,  was  to  be  100. 

So  much  being  premised,  I  proceed  to  consider  that  part 
of  the  fourth  Article  which  gives  the  power  of  creating 
such  peers  as  I  have  been  describing,  and  making  pro- 
motions in  the  Irish  peerage  thus  constituted.  The  section 
begins  with  giving  to  the  Crown  the  power  as  to  both 
without  any  restraint;  but  a  proviso  immediately  follows 
as  to  creation,  that  no  new  creation  of  any  such  peers 
shall  take  place  after  the  Umon  until  three  of  the  peerages 
of  Ireland  existing  at  the  time  of  the  Union  shall  have 
become  extinct ;  and  upon  such  extinction  of  three  peer- 
ages it  shall  be  lawful  for  the  Crown  to  create  one  peer,  and 
in  like  manner  so  often  as  three  peerages  shall  become  ex- 
tinct one  other  peer  may  be  created.  This  is  the  power  and 
this  the  regulation  of  it,  applicable  both  to  peerages  existing 
before  the  Union,  and  created  since,  so  long  as  the  total 
nmnber  exceeds  100;  and  although,  when  the  Article  speaks 
of  creation,  it  uses  the  term  ^'  peer,"  when  of  extinction, 
^  peerage ;"  I  do  not  conceive  that  any  opposition  is  thereby 
intended ;  but  a  numerical  ratio  was  prescribed  between 
extinctions  and  creations,  the  object  of  which  certainly 
was  to  reduce  the  number  of  individual  peers,  holders  of 
peerages,  by  restraining  the  power  of  ennobling  any  one 
person  until  three  peerages,  three  of  those  things,  however 
defined,  which  had  conferred  nobiUty  on  three  persons 
holding  them,  had  come  to  an  end. 
But  the  Article  proceeds  to  enact  what  shall  be  done 
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1856.        when  the  number  shall  be  reduced  to  100.    Nothing  can 
I^u>        be  clearer  than  that  when  the  number  of  100  is  reached, 

CU'^^V^te.  ^^  ^  ^  ^^"^  ^^  condition  which  appUes  equally  to  peer  and 
.—        peerage.  It  is  assumed  that  when  there  are  no  more  than 

CoLuuMib  ^^^  P®®"  ^^^  will  be  at  the  same  time  no  more  than  100 
peerages,  and  that  the  death  of  one  such  peer  without 
issue  or  remainder-man  to  succeed  will  extinguish  but  one 
peerage ;  and  yet  it  must  have  been  very  well  known  that 
the  100  peers  would  have  among  them  more  than  100 
titles  of  dignity ;  and  the  same  Article  had  given  the  Crown 
an  unrestrained  power  of  promotion ;  that  is,  of  cumulating 
titles  of  dignity  on  the  same  individual  peer.  But  if  such 
cumulation,  where  the  limitations  of  descent  were  varied, 
gave  to  the  holder  a  new  and  distinct  peerage  in  the  sense 
contended  for,  the  death  of  one  peer  without  remainder- 
man or  issue  might  make  more  than  one  Vacancy,  as  ^ 
creation  of  one  with  two  titles  would  add  more  than  one 
peerage  to  the  limited  number. 

The  section  concludes  with  an  express  statement  of  the 
true  intent  and  meaning  of  the  whole  Article  as  to  this 
matter  of  the  peerage.  These  words  intimate,  I  apprehend, 
in  the  decorous  language  suitable  in  regard  to  the  Crown, 
not  only  the  power  but  the  duty  of  the  Sovereign  to  keep 
up  the  Irish  peerage  to  the  full  number  of  100  when  it 
shall  have  been  reduced  to  that  number,  as  the  preceding 
specific  provisions  had  virtually  restrained  the  Sovereign 
firom  creating  peers  so  as  to  exceed  it 

And  this  is  precisely  what  might  have  been  expected, 
when  such  a  constituent  body  was  to  be  formed,  out  of 
which  a  definite  number  of  lords  of  Parliament  was  to  be 
elected.  It  was  fitting  that  there  should  be  such  a  numerical 
proportion  between  the  electors  and  elected  as  to  makeAe 
election  free  and  respectable,  out  of  the  reach  of  all  external 
influences ;  and  also  that  the  proportion  should  be  fixed 
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and  always  maintained,  that  the  numbers  might  not,  for  1866. 
mdirect  purposes,  be  allowed  to  diminish,  or  be  subject  to  Lobd 
sudden  additions,  so  that  the  people  of  Ireland  should  ri^S^VA%, 

have  guaranteed  to  them  at  all  times  a  proportion  of  the        , 

House  of  Peers  elected  fix>m  a  known,  certain,  and  suf-    CoLSBmoB. 
fident  body  of  their  own  peculiar  peerage. 

The  question  to  be  solved  is,  under  what  circumstances 
does  a  peerage  become  extinct,  where  the  same  person 
holds  more  than  one  dignity  descendible  according  to  dif- 
ferent limitations,  and  two  propositions  are  submitted.  On 
the  one  hand,  it  is  said  that  any  peer  who  holds  two  or 
more  dignities  descendible  according  to  different  limi- 
tadonsy  whether  created  by  one  or  more  patents,  holds  so 
many  distinct  and  independent  peerages,  and  upon  fieulure 
of  a  remainder-man  to  take  any  one,  a  peerage  becomes 
extinct ;  and  on  failure  of  remainder-men  to  take  aU,  so 
many  peerages  as  the  peer  holds  dignities  will  become 
extinct;  as  if,  instead  of  one,  there  had  been  the  deaths  of 
so  many  individuals.  On  the  other  hand,  it  is  said  that,  in 
the  case  supposed,  however  many  dignities  the  peer  has, 
he  is  but  one  peer  and  has  but  one  peerage,  which  does 
not  become  extinct  so  long  as  there  is  any  holder  qualified 
to  vote  by  virtue  of  it;  in  other  words,  until  all  the  digni- 
ties fail  for  want  of  a  qualified  heir  to  take,  and  on  that 
event  happening  one  peerage  only  is  extinct  Let  these 
two  i»opositions  be  applied  to  a  system  in  which  you  are 
to  reconcile  an  unlimited  power  of  promotion  with  a  cer- 
tain fixed  number  of  individual  peers,  electora  and  elected^ 
and  to  a  {Nrovision,  one  main  object  of  which  was  to  reduce 
surely  and  gradually,  in  an  arithmetical  ratio,  the  number 
of  peers  down  to  a  smaller  number,  at  which  it  was  to  be 
peraianently  maintained. 

I  do  not  assert  that  the  latter  proposition  is  wholly  firee 
from  difficulty ;   some  supposable  difficulty  seems  to  me 
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1856.        inherent  in  the  case,  however  the  Article  may  be  congtmed ; 

Lord        but  I  say  the  former  will  be  found-to  abound  with  difficuU 
ClidmtoV  te   ^^*  ^^^  directly  to  tend  to  create  them.     I  must  admit 

^       that  if  we  suppose  il.,  a  baron,  with  remainder  to  B,,  pro- 

CkuLKuoQiu  ™^^^  ^  ^^  earldom,  with  remainder  to  C,  and  that  he 
dies,  leaving  B,  and  C,  there  will  then  be  two  peers  and 
two  peerages ;  and  if  the  number  of  peers  before  A,  died 
had  been  just  100,  there  will  now  be  101.  But  this  is 
rather  a  practical  difficulty  than  a  difficulty  in  the  aign- 
ment  As  a  practical  difficulty,  it  is  of  the  same  sort  as 
that  which  the  Article  itself  in  another  part  contemplates, 
where  a  peerage  has  been  erroneously  supposed  to  be 
extinct ;  and  I  presume  it  would  be  rectified  in  an  analo- 
gous manner,  by  not  creating  a  new  peer  until  four  instead 
of  thi'ee  following  extinctions.  As  a  difficulty  in  the  argu- 
ment, the  answer  is,  that  because  the  two  dignities,  now 
devolved  on  two  different  persons,  B.  and  C,  confer  on 
each  of  them  a  peerage,  it  by  no  means  follows  that  they 
constituted  two  peerages  in  ^.,  so  that  he  dying  without 
remainder-men  to  take  one  or  both  of  his  titles,  there  was 
an  extinction  of  one  peerage  in  the  first  case,  or  two  in  the 
second.  And  your  Lordships'  question  turns  upon  what 
happens  in  the  case  of  extinction,  not  on  what  happens 
where  there  are  remainder-men  to  take. 

I  should  not  venture  to  speak  with  confidence  on  a  sub- 
ject full  of  antiquarian  difficulties ;  but  it  has  been  sup- 
posed, on  very  reasonable  foundation,  that  peerage,  as  we 
now  have  it,  grows  out  of  tenure  by  barony,  and  that  the 
right  and  duty  of  attendance  in  the  legislative  assembly 
may  be  traced  to  the  obUgation  to  attend  and  perform  cer- 
,tain  duties  in  the  King's  great  court.  From  this  it  follows, 
that  just  as  the  fi'eehold  tenant  of  a  manor,  or  baron,  as  he 
was  firequently  called,  however  many  tenements  he  might 
hold,  did  but  attend  in  the  lord's  court  as  one  tenant  or 
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baron;  and  the  tenant  by  barony,  however  many  fiefi  he        1^^ 
might  hold  by  such  tenure,  did  but  attend  as  one  peer  or        Lord 

b^  VO  Iff  O^r    fli 

banm  in  the  King's  great  court,  so  now  the  peer,  how-  ckimtoVote. 

erer  many  dignities  he  may  have,  sits  in  the  House  only  as         

^    c  ta  •        X    •         xi-  X      Mr.  Justice 

one  peer,  m  respect  of  one  peerage.    It  is  notonous  that,    cIolesidob. 

in  &ct,  he  counts  but  as  one ;  that  as  a  peer,  however 
many  or  high  dignities  he  enjoys,  he  is  merely  equal  with 
other  peers;  that  he  exercises  no  functions  but  as  one 
peer;  and  should  he  die  leaving  no  remainder-man  to  suc- 
ceed to  any  of  his  dignities,  though  many  dignities  and 
titles  may  fisul  one  peerage  only  is  extinct;  all  which  is 
quite  consistent  with  two  or  more  peerages  coming  into 
active  existence  if  he  should  leave  two  or  more  remainder- 
men to  take  up  his  several  dignities. 

But  however  this  may  be  generally,  the  construction 
here  must  be  of  the  specific  Article  with  a  view  to  the 
specific  intention,  and  on  the  specific  circumstances  of  the 
case.    Now  the  opposite  theory  is  directly  inconsistent 
with  the  whole  scheme  of  the  Article.    Unlimited  pro- 
motion  may  well   be  reconciled   with    limited  creation 
according  to  the  other  view,  but  it  cannot,  according  to  the 
theory  now  under  consideration.     If  an  earl,  promoted  to 
be  a  marquis,  has  in  him  two  peerages,  so  that  on  his  death 
without  remainder-man,  two  peerages  become  extinct,  it  is 
obviously  in  the  power  of  the  Crown  indefinitely  to  post* 
pone  the  reduction  of  the  existing  Irish  peerage  to  100, 
and  when  so  reduced,  it  may  indefinitely  enlarge  the 
munber  beyond  100.    I  know  it  would  not  be  seemly  to 
aigQe  on  a  supposed  breach  of  its  constitutional  duty  by 
the  Crown ;  but  when  we  are  considering  a  great  organic 
measure  like  the  Union  of  the  two  kingdoms,  when  in 
some  sort  the  l^slative  constitution  of  both  was  under 
consideration  and  to  be  new  modelled ;  and  when  it  is 
VOL  V.  3  b 
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1866.       manifest  that  it  was  intended  to  entrust  the  Crown  only 
LoHD        with  a  guarded  prerogatiye,  and  to  impose  on  it  a  great 
ClaimtoVote.  constitutional  duty,  and  when  further  it  may  be  presumed 
— ,      that  all  these  subjects  occupied  the  attention  of  the  great 
CoLBRiDOB.   constitutionalists  of  both  countries,  it  cannot  be  unreason- 
able to  take  into  account  the  consequences  which  this  or 
that  construction  of  the  Article  might  involve. 

It  is  not  contended  that  where  the  two  dignities  are 
made  descendible  according  to  the  same  limitations,  the 
death  of  the  holder  without  a  remainder-man  occasions 
the  extinction  of  two  peerages.  It  is  of  course  convenient 
for  those  who  answer  your  Lordships*  question  affirma- 
tively, so  to  limit  the  proposition;  but  I  would  ask, on 
what  principle  is  this  distinction  founded  ?  Why  are  not 
the  two  dignities  equally  two  distinct  peerages  in  the  holder 
in  the  one  case  as  in  the  other  ?  If  you  say  that  it  depends 
on  the  possibility  of  there  being  two  persons  to  succeed  in 
the  one  case,  and  the  impossibility  in  the  other,  I  still  ask 
for  the  reason  why  this  circumstance  should  be  the  cause 
of  this  great  effect  ?  why  we  should  therefore  pronounce 
that  the  holder  in  the  one  case  of  an  earldom,  added  to  a 
barony,  has  but  a  superadded  title  or  dignity,  and  in  the 
other  a  distinct  peerage  ?  In  both  cases  equally  the  former 
baron  has  become  earl,  with  exactly  the  same  rights  and 
pre-eminences  conferred  by  exactly  the  same  form  of 
words. 

I  admit  that  there  is  danger  in  applying,  without  much 
discrimination,  the  principles  of  the  law  as  to  the  gnnt, 
descent,  or  limitation  of  estates  to  the  peerage ;  but  it  c^- 
tainl y  requires  some  clear  authority  to  warrant  us  in  saying 
that  the  same  grant  shall  vary  so  essentially  in  the  interest 
it  conveys  to  the  first  taker,  according  to  the  Umitation  in 
remainder  being  the  same  with  or  differing  fix>m  that  in 
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some  preceding  grant  of  nobility  to  the  same  first  taker,  or  1866. 
some  one  under  whom  he  claims.  I  could  understand  a  Lord 
doctrine  of  consolidated,  or  dormant,  or  potential  peerages  claim  toYote. 

which  may  in  the  one  case  divide,  or  awaken,  or  come  into         . 

activity,  and  which  cannot  in  tlie  other;  this  would  be  Coleridgb. 
intelligible ;  but  how  is  this  doctrine  applicable  to  the  case 
of  extinction,  where  the  event  does  not  happen  which  is  to 
produce  the  change  ?  I  do  not  forget  that  in  the  case  sub- 
mitted by  your  Lordships,  a  remainder-man  was  found  to 
sacceed  to  the  barony ;  but  I  do  not  see  how  that  differs 
the  case  as  to  the  earldom ;  if,  according  to  the  doctrine 
supposed,  this  was  a  potential  peerage  during  the  last  earl's 
life,  nothing  ever  occurred  which  brought  it  into  actual 
existence. 

I  have  more  than  once  observed  that  we  must  seek  a 
construction  which  will  practically  reconcile  an  unlimited 
power  of  promotion  with  a  restrained  power  of  creation ; 
but  I  will  now  ask,  in  what  respects  does  promotion  differ 
from  creation,  if  you  understand  by  it  the  making  a  new 
peerage  in  the  person  promoted  ?  The  only  difference  will 
be,  that  a  peer  must  be  the  object  of  one  grant,  and  a  com- 
moner of  the  other ;  but  the  grant  itself  will  be  the  same,  the 
same,  too,  in  possible  mediate  consequences,  so  as  directly 
to  defeat  the  clear  object,  that,  namely,  of  restraint  on  the 
power  of  creation. 

For  these  reasons,  I  conclude  that  the  extinction  of  the 
earldom  of  M.  in  1802  was  not  an  extinction  of  a  peerage 
of  Ireland f  according  to  the  true  construction  of  the  Act  of 
Union. 

It  appears  to  me  from  the  returns  of  the  creations  since 
the  Union,  that  the  practice  has  corresponded  with  the 
opinion  I  have  ventured  to  submit;  but  as  no  case  has 
before  this  come  for  the  decision  of  this  House,  and  the 
question  is  upon  the  construction  of  words  found  in  a 

3  s2 
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Mr.  Jnstioe 

COLSKIDOB. 


Mr.  Baron 
Aldbebon. 


1856.        modern  Act  of  Parliament,  I  have  thought  it  safer  not  to 

Loan         found  my  opinion  upon  what  seems  to  me  hardly  to  (all 

Cl^mtoVote.  ^t^>i^  ^c  proper  application  of  the  argument  from  can- 

temparanea  exposiiio. 

Mr.  Baron  Alderson : 

* 

The  question  put  by  your  Lordships  to  Her  Majesty's 
Judges  depends  on  the  true  construction  to  be  put  on  the 
fourth  Article  of  the  Act  of  Union,  39  &  40  Geo.  3,  c.  67, 
by  which  the  rotation  and  election  of  the  Lords  Spiritual 
and  Temporal  who  were  to  sit  in  the  united  Parliament  of 
Great  Britain  and  Ireland  was  provided  for. 

Passing  by  the  rotation  appointed  for  the  Lords  Spiriioal, 
we  find  that  it  was  provided  that  twenty-eight  Lords  Tem* 
poral  were  to  be  elected  in  the  House  of  Peers  for  Ireland 
for  life,  to  serve  in  the  Parliament  of  the  United  Kingdom; 
but  then,  inasmuch  as,  by  the  very  fact  of  the  Union  itself, 
Ireland  became  an  integral  part  of  the  United  Kingdom, 
and  the  Crown  (as  was  the  case  after  the  Union  with 
Scotland)  thereby  lost  the  prerogative  of  creating  peers  in 
future,  except  peers  of  the  United  Kingdom,  it  was  speci- 
ally provided,  in  order  to  obviate  this  consequence,  that  a 
power,  notwithstanding  the  Union,  should  still  be  retained 
by  the  Crown  of  creating  new  peers  of  Ireland,  limited  to 
the  creating  one  for  three  vacancies,  until  the  whole  number 
of  peers  of  Ireland,  not  being  also  peers  of  the  United 
Kingdom,  should  be  reduced  to  100;  and  then  on  everr 
vacancy  by  a  new  creation  to  supply  it;  and  so  to  keep 
up  that  number  of  100  in  all  future  time. 

Now  tlie  limited  power  given,  which,  being  one  not 
within  the  ordinary  prerogative  of  the  Crown,  when  limited 
by  the  fact  of  the  Union  itself,  must  not  be  extended  by 
construction,  was  this :  that  it  should  be  lawful  to  create 
peers  of  that  part  of  the  United  Kingdom  called  Ireland^ 
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ind  to  make  promotions  in  the  peerage  thereof  after  the        l^^* 
Union ;  with,  however,  this  proviso,  which  is  confined  to        Lobd 
new  creations  of  peers,  that  no  new  creation  of  peers  of  claim  to  Vote. 
Irekmd  shaQ  take  place  until  three  of  the  peerages  of    ^'^T" 
Irekuidf  which  shall  have  been  existing  at  the  time  of  the     Aldbbsok. 
Union,  shall  have  become  extinct,  and  then  that  one  new 
peerage,  in  tiie  place  of  the  three  becoming  extinct,  may  be 
created.   And  it  further  provides  that  if  the  peers  of  Ireland 
shall,  by  extinction  of  peerages  or  otherwise,  be  reduced  to 
the  number  of  1 00  (not  being  peers  of  the  United  Kingdom), 
then  the  number  of  100  shall  be  kept  up  by  new  creations. 
Now,  I  tiiink  that  an  ordinary  plain  man,  only  seeking 
to  find  the  intention  of  the  Legislature,  cannot  read  this 
without  arriving  at  the  conclusion  that  the  extinction  of  the 
three  peerages  must  be  an  extinction  which  reduces  pro 
tanto  the  number  of  peers  remaining,  preparatory,  in  fact, 
to  such  a  reduction  as  will  ultimately  leave  only  100  peers 
remaining;  and  if  this  be  so,  some  construction  must  be 
put  on  the  words  **  three  peerages"  which  will  have  that 
effect,  especially  when  at  the  end  of  this  section  it  is 
emphatically  stated  to  be  the  true  intent  and  meaning  of 
this  Article  of  the  Union  to  have  this  number  of  100  (after 
the  reductions  in  number  before  provided  for)  kept  up  in 
all  time  to  come. 

Then,  can  we  reasonably  put  a  construction  on  the  word 
"  peerages"  such  as  may  effectuate  the  plain  object  of  this 
Article  of  the  Union  ?  I  think  we  can ;  and  that  we  do  but 
pnt  the  right  meaning  on  it  in  so  doing. 

A  ''peerage"  means  properly  the  ''status  of  a  peer," 
that  is  to  say,  the  right  in  an  individual  to  exercise  certain 
privities,  political  or  personal,  equally  with  a  body  of 
others  similarly  situated  with  himself.  The  Crown  has  the 
power  of  conferring  these  privileges,  and  it  does  so  by  con- 
ferring a  barony,  or  a  viscounty,  or  an  earldom,  or  a  mar- 
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^WC.        quisate,  or  a  dukedom.    The  possessors  of  all  these  become 
LoHD        and  have  the  status  of  peers,  obtain  the  peerage,  hold  the 

Claim  toYote.  P^^^^  ^  ^^^E  ^  ^^Y  ^^^^  them  or  any  of  them.  But 
"-•  each,  let  him  hold  as  many  as  he  may  like,  is  but  one  peer, 
AiDBBsoK.  <^^  h^  l>u^  one  peerage,  the  result  it  may  be  of  any  one, 
or  of  all  of  them  put  together.  It  is  a  mere  popular  phrase 
to  say  that  a  barony  is  a  peerage.  TThe  correct  phrase  is, 
that  the  possessor  of  a  barony  is  a  peer,  or  that  the  posaei- 
sion  of  a  barony  confers  a  peerage.  No  one  man  can  have 
two  peerages,  if  we  speiik  accurately.  He  may  have  a 
barony  and  an  earldom,  but  he  can  only  have  one  status  of 
peerage,  for  (equality  admitting  of  no  degrees)  peerage  is 
in  its  very  nature,  one  and  indivisible.  It  would  be  some* 
what  strange  to  say  that  A,  was  twice  as  equal  to  ^.  as 
J3.,  who  was  equal  to  him  also.  It  is  true  that  an  indi- 
vidual may  have  two  patents,  one  for  a  barony,  and  a 
second  for  an  earldom,  just  as  he  might  have  two  landed 
estates,  supposing  that  each  of  such  estates  would  confer 
on  him  the  status  of  peerage.  But  surely  if  one  of  socii 
estates  were  swallowed  up,  like  Earl  Goodurin's,  by  the  sea, 
and  the  other  estate  remained,  his  peerage  would  be  m  dd 
respect  altered  thereby. 

If  I  am  right  in  this,  it  renders  the  construction  of  the 
fourth  Article  simple  and  easy.  A  peerage  is  extinct  as 
soon  as  a  person  having  such  rights  dies,  and  leaves  no 
one  behind  on  whom  the  status  of  peerage  descends  in 
succession  from  him.  In  such  a  case,  it  is  obvious  that  it 
must  always  happen  that  the  aggregate  number  of  peers  is 
less  by  one  on  the  death  in  question  if  he  has  no  person  at 
all  to  succeed  him  as  peer.  The  body  is  then  diminjgl^ing 
towards  the  number  of  100  in  such  an  event.  A  second 
case  of  this  sort  follows,  and  a  third.  The  body  thus  is 
reduced  in  number  by  three,  and  requires  to  be  reinforced 
by  the  one  new  creation.      The  gradual  scale  of  reduction 
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contemplated  takes  effect,  and  the  Act  is  fuUy  complied         18M. 
with.  Lord 

But  take  the  other  view,  which  is  that  of  the  claimant^  Qui^JoVote 

that  every  barony  or  earldom  with  a  separate  entail  is  a         

separate  peerage.     Tlien  on   the  death  of  J.  S.^  having     Aldbbbon. 

three  such  peerages,  we  shall  have  to  hold  that  in  such  an 

event  one  of  his  peerages  is  extinct,  whilst  the  other  two 

peerages  come  into  existence  by  succession ;  and  then  by 

the  succession  to  these  two  peerages  which  remain,  we 

shall  have,  by  the  death  of  J.  iS.,  an  actual  increase  in  the 

remaining  number  of  peers,  and  yet  a  power  given  to  tiie 

Crown  of  still  further  augmenting  this  increased  number  of 

peers.    And,  indeed,  if  we  suppose  this  to  occur  after  the 

time  when  the  peers  shall  have  been  reduced  to  100,  we 

i^hall  have  to  construe  an  actual  increase  in  the  number  of 

peers  to  101  to  be  a  ground  for  a  new  creation,  in  order, 

forsooth,  to  "  keep  up"  the  number  of  peers  to  100.    I  own 

this  seems  to  me  to  be  so  strange  a  conclusion,  that  I  am 

not  inclined  to  adopt  such  a  construction.     It  seems  to 

me,  in  truth,  what  the  mathematicians  call  a  reductio  ad 

absurdum. 

In  hitherto  discussing  this  question  it  will  be  seen  that  I 
adopt  the  hypothesis  of  the  claimant,  that  every  barony, 
earldom,  or  other  dignity,  with  a  separate  entail,  is  a 
separate  peerage.  That  seems  to  me  a  gratuitous  assump- 
tion, adopted  no  doubt  to  cover  ihe  absurdity  which  would 
otherwise  follow.  But  why  is  not  each  separate  creation  a 
separate  peerage,  on  the  argument  of  the  claimant,  whether 
with  the  same  or  a  different  entail?  The  limitation  is 
purely  arbitrary,  and  without  apparent  reason.  And  yet 
how  can  it  be  supposed  that  a  peer,  whose  family,  it  may 
be,  has  been  successively  advanced  from  dignity  to  dignity, 
should  on  his  death,  without  issue  of  entail,  cause  an 
extinguishment  of  all  his  separate  peerages,  as  the  claimant 
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1866.        calls  them,  and  so  perhaps,  by  his  one  death,  give  a  power 
Lord        to  the  Crown  to  increase  at  once  the  nomber  of 


Cla^toVcrtA.  P^^  ^    '^^  solution  I  ventore  to  propose,  thai  all  these 

dignities  constitute  but  one  peerage  or  status  of  equali^ 

AuDnsov.    ^^  privileges,  seems  to  me  a  complete  and  the  onlyscdntioD 
of  this  difficulty. 

In  applying  these  observations  to  the  question  befive  us, 
I  find  that  one  of  the  three  extinct  peerages  on  which  the 
right  to  create  Lord  Fermoy  a  peer  of  Ireland  is  supposed 
to  turn,  is  that  arising  on  the  death  of  the  Earl  of  MowU-^ 
rath.  He  held  the  earldom,  and  perhaps  other  dignities, 
with  remainder  to  issue  which  have  wholly  fidled.  This 
earldom  and  those  dignities  were  tha^fore  at  his  death 
extinct  He  also  held  a  separate  dignity,  namdy,  the 
barony  of  dutlecooUy  with  a  different  limitation  to  issue 
who  did  survive  him.  This  barcmy  therefore  was  not 
extinct  at  his  death. 

This  **  peerage  "  or  "  status  of  peer  "  existed  as  long  as 
he  held  either  earldom  or  barony,  and  went  on  as  long  as 
he  had  successors  to  either.  It  would  not  become  extiuct 
as  long  as  successors  to  either  existed-  Therefore  at  bis 
death  it  was  not  an  extinct  but  an  existing  peerage,  an 
existing  right  for  a  person  succeeding  to  him  to  exercise 
all  and  every  privilege,  without  any  exception,  as  a  peer, 
which  Lord  MountrcUh  before  him  exercised  in  his  life. 

This  being  my  view  of  athis  case  on  the  constructioa  of 
the  Act  itself,  I  am  glad  to  find  it  so  materially  c(»firmed 
by  the  constant  practice  of  the  last  50  years,  as  shown  by 
the  documents  laid  before  your  Lordships'  House.  One  of 
these  instances  is  particularly  strong.  It  appears  that  in 
one  instance  where  it  had  been  supposed  that  three 
peerages  had  been  extinct,  and  a  new  creation,  that  of 
'  Lord  Bloomfield,  made  on  the  10th  of  January  1825,  a 
claimant  for  the.  earldom  of  Roscommon,  then  supposed 
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extinct,  had' sabsequently  arisen  and  established  his  right        ^^* 
to  that  peerage  in  succession  to  the  last  po8ses9or.    Accord-        Iobd 
ix^ly  on  the  next  vacancy  after  the  establishment  pf  sach  ciaimtoVote. 
chum  the  new  creation  of  Lord  Chief  Baron  O^Ghradg  did     -^mTi^L^ 
not  take  place  till  on  the  6  th  of  January  1831,  when,  after     Aiasbsom. 
four  peerages  had  become  extinct,  according  to  the  pro- 
visions of  the  Act  of  Union,  he  was  created  Viscount 
GuUlamore  and  Baron  O' Grady.    Now  if  peerages  had. 
been  reckoned  as  extinct  according  to  the  rule  now  set  up, 
this  would  not  have  been  necessary;  for  several  such 
peerages  as  that  of  Lord  Mountrath  had  &Uen  long  before 
the  6th  of  January  1 831 .    But  Lord  Chief  Baron  O' Grady 
thought  himself  obliged,  notwithstanding  all  this,  to  wait 
till  the  fourth  peerage  fell.    Such  a  case  really  is  not 
distinguishable  from  a  deUberate  and  distinct  expression  of 
opinion,  and  can  hardly  be  referred  to  inadvertence.     It  is 
the  case  of  an  eminait  Irish  Judge  by  his  act  construing 
this  statute. 

The  case  of  Lord  Norbury  was  relied  on  by  the  claimant, 
Lord  Fermoy.  All  that  it  proves  is,  that  a  creation  of 
an  earldom  with  a  new  Hne  of  descent  is  not  a  promotion 
from  a  barony  in  the  peerage.  No  one  can  doubt  that  by 
promotion  was  meant  a  promotion  with  the  same  line  of 
descent  in  both  the  earldom  and  barony.  It  might  possibly 
be  more  easy  to  contend  that  it  was  not  a  new  creation 
within  the  Act,  but  a  casus  omissus.  For  as  Lord  Norbury 
was  a  baron  already,  it  perhaps  could  not  be  a  new  creation 
of  him  as  a  peer.  The  Crown,  and  those  who  advised  the 
Crown,  however,  thought  otherwise ;  and  it  is  not  necessary 
to  discuss  whether  they  came  to  a  right  conclusion.  At 
any  rate  tlie  case  has,  I  think,  no  bearing  upon  the  present 
question. 

For  these  reasons,  I  answer  your  Lordships^  question  in 
the  negative. 
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1856.  Lord  Chief  Baron  Pollock  : 

Lord  My  Lordsy  the   question  which  your  Lordships  have 

Cl5m  tovlte.  proposed  to  the  Judges  appears  to  me  to  turn  altogether 

upon  the  sense  in  which  the  word  "peerage"  is  to  be 

CaiBF  Barox.  understood  in  the  fourth  Article  of  the  Act  of  Union  between 

Great  Britain  and  Ireland,  It  isy4  think,  to  be  regretted 
that  the  word  is  manifestly  used  in  more  than  one  sense  in 
the  same  passage.  In  the  sentence  where  it  is  declared  to 
be  the  true  intent  and  meaning  of  the  Article,  that  the 
Crown  may  keep  up  the  peerage  of  Ireland  to  the  number 
of  100,  the  word  "  peerage  "  obviously  means  the  peers  of 
Ireland  as  a  body.  But  the  question  your  Lordships  have 
proposed  turns  upon  what  is  meant  by  "  the  peerages  of 
Ireland  existing  at  the  Unioo,  which  may  become  extinct, 
and  upon  the  extinction  of  three  of  which  it  shall  be 
lawful  for  the  Crown  to  create  one  peer  of  Ireland,**  which 
creation  (it  may  be  inferred  from  the  language  used)  u 
considered  to  be  a  new  creation,  as  distinguished  from  a 
mere  promotion,  which  is  therefore  not  a  new  creation. 

It  may  assist  in  obtaining  the  reasonable  and  true  con- 
struction, to  ascertain  precisely  where  the  difficulty  arises^ 
and  how  much,  and  what  appears  to  be  free  from  doubt  on 
either  side  of  the  question.  On  the  one  hand  it  seems  to 
be  admitted  that  a  mere  promotion  is  not  a  new  creation. 
This  is  the  natural  and  obvious  conclusion  from  the  lan- 
guage of  Uie  fourth  Article  itself.  It  would  follow  that  the 
same  peer,  promoted  to  a  higher  title  through  any  number 
of  the  successive  ranks  of  the  dignity,  has  only  one  peerage, 
how  many  titles  soever  he  may  enjoy ;  and  if  such  promo- 
tions took  place  in  different  generations  of  the  bmiiy, 
instead  of  all  being  conferred  on  one  individual  membet 
of  it,  the  result  would,  I  think,  be  the  same,  and  there 
would  be  one  peerage  only,  tliough  with  several  (perha{>s 
many)  titles. 
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This  18  in  accordance  with  the  practice  since  the  Union.  1866. 
If  the  mere  promotions  before  the  Union  are  to  be  con-  Lobd 
sidered  distinct  peerages,  there  would  be  in  the  return  of  ciaimtoVote. 

peerages  of  Ireland  created  since  the  Union^  and  the         

supposed  extinctions  on  which  they  have  been  firanded^  no  Chief Babon. 
less  than  17  extinctions  which  have  not  been  acted  upon, 
by  the  creation  of  new  peers,  from  the  death  of  Sir  Ralph 
Gore  Earl  of  RosSy  in  1802,  who  was  made  Baron  Oore 
in  1764,  Viscount  BeUeisle  in  1768,  and  Earl  of  Ross  in 
1771,  to  the  death  of  Francis  James  Earl  of  Llandaff  in 
1833,  who  was  created  baron  in  1783,  viscount  in  1793, 
and  earl  in  1797.  Some  of  these  are  creations  and  promo- 
tions of  the  same  individual,  some  of  them  of  the  same 
family,  in  different  generations.  If  to  these  be  added  the 
cases  where  the  dignities  of  viscount  and  baron  were 
conferred  by  the  same  patent,  the  number  would  be  four 
more,  and  the  total  would  be  21. 

In  the  return  made  pursuant  to  an  address  of  your 
Lordships'  House,  of  18th  May  1855,  the  earldom  of 
TyrconneU  is  put  down  as  one  extinct  peerage  only,  and 
the  viscounty  of  Melbourne  as  anotiier.  In  fact,  the 
barony  of  Carpenter  was  created  in  1719,  and  the  third 
baron  was  created  Viscount  Carlingford  and  Earl  of 
TyrconneU  in  1761.  So  the  first  Lord  Melbourne  was 
created  baron  in  1770  and  viscount  in  1781.  If  each  of 
the^e  creations  is  to  be  considered  as  a  distinct  peerage, 
the  number  of  extinct  peerages  not  followed  by  creations 
would  be  24  at  least,  and  the  Crown  has  at  this  moment 
the  power  of  creating  no  less  than  eight  Irish  peers. 

These  instances,  so  numerous,  and  spread  over  so  long  a 
period  (upwards  of  half  a  century),  must,  I  think,  be  con- 
sidered as  establishing  the  principle,  that  mere  promotion, 
whether  of  the  same  individual  or  of  the  same  family 
represented  successively  by  different  individuals,  does  not 
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1856.        create  a  new  peerage,  but  is  merely  an  advanoement  in 
Lord        the  dignity  of  the  peerage  by  the  addition  of  a  higher  title. 

CkinUoVote.  -^^^  ^^  ^^7  ^  observed  with  respect  to  all  the  early  practice 
under  the  Irish  Act  of  Union,  that  it  was  introduced  by 

Chief  Babon.  those  statesmen  who  had  framed  and  carried  the  measure, 

and  who  probably  understood  what  they  meant  by  it. 

Some  doubt  may,  however,  be  entertained  in  the  case  of 
a  junior  member  of  a  noble  &mily  being  created  a  peer, 
and  afterwards  succeeding  to  the  ancient  honours  of  the 
house ;  while  separate,  there  can  be  no  doubt  the  peerage 
thus  created  would  be  distinct,  and  the  fiiilure  of  heirs  to 
the  junior  branch  would  produce  an  extinction  of  the 
junior  title,  and  with  it,  of  a  peerage.  But  what  would  be 
the  case  upon  the  junior  branch  succeeding  to  the  honoun 
of  the  elder  line  ?  would  this  produce  a  mei^er  of  the 
honours  of  the  junior  branch,  so  that  an  heir  common  to 
both  would  have  but  one  peerage,  although  enjoying  titles 
derived  from  more  than  one  ancestor,  and  more  than  one 
creation  ?  On  the  one  hand,  it  might  be  ai^ed  that  if  the 
peerages  were  distinct  and  separate  before  they  became 
united  in  the  same  person,  they  would  continue  to  be  so 
afterwards.  On  the  other  hand,  it  might  be  contended 
that  the  existing  representative  of  the  family  is  to  be 
considered  as  if  all  the  honours  of  the  bouse  were  conferred 
upon  himself,  fix>m  how  many  sources  soever  he  may  d^ve 
them,  and  in  that  view,  there  would  be  but  one  peerage. 
I  cannot  find  that  this  case  has  ever  occurred  since  the 
Union  with  Ireland^  so  as  to  shed,  by  the  practice,  any  light 
upon  the  question  of  the  principle. 

The  same  or  a  similar  question  might  be  raised  where  a 
peerage  has  been  conferred  upon  the  wife  of  a  commoner, 
who  afterwards  became  himself  ennobled  by  another  or 
the  same  title,  would  the  issue  possess  two  peerages,  or 
one  only  within  the  meaning  of  this  clause  in  the  Act  of 
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Union?  This  has  not  unfrequently  happened  to  eminent  1856. 
statesmen  and  lawyers.  The  late  Earl  of  Chatham  inhe*  Lord 
rited  the  earldom  from  his  father,  and  a  barony  from  his  (ijE^fJ^Vote 

mother.    On  his  death,  were  two  peerages  extinguished,         

or  only  one  ?    One  instance,  at  least,  of  this  latter  que^-  ChibfBarok. 
tion  has  occurred,  and  it  has  received  a  practical  solution 
in  the  case  of  John  Viscount  KUwarden.    The  wife  of  the 
first  viscount  was  created  Baroness  of  KiUeel  before  he 
was  ennobled,  but  on  the  death  of  the  son,  who  inherited 
three  titles,  viz.,  the  barony  of  Kilteel,  conferred  upon  his 
mother  in  1795,  the  barony  of  Kiltoarden,  conferred  upon 
bis  &ther  in  1796,  and  the  viscounty,  conferred  in  1800,  it 
appears  to  have  been  considered  that  the  extinction  of  one 
peerage  only  had  occurred.    The  barony  conferred  on  the 
mother,  and  the  barony  and  viscounty  conferred  on  the 
&ther,  were  considered  to  constitute  but  one  peerage  in  the 
son.     And  the  case  (as  frur  as  it  goes)  is  an  authority  for  say- 
ing that  if  any  peer  be  possessed  of  any  number  of  titles, 
whether  all  fit)m  the  same  ancestor,  or  some  from  one  ances- 
tor and  some  fit)m  another  ancestor,  if  the  same  limitation 
applies  to  all,  and  they  will  all  be  extinguished  together, 
thoie  is  but  one  peerage,  how  many  titles  soever  may 
adorn  it. 

But  before  quitting  this  part  of  the  subject,  I  wish  to 
call  your  Lordships'  attention  to  another  question,  viz., 
in  a  case  where  the  leading  branch  of  a  iamily  has  received 
a  title  of  promotion  added  to  more  ancient  honours,  and 
the  heirs  of  the  branch  so  promoted  (ail,  and  the  title  of 
promotion  ceasing,  the  ancient  hpnours  descend  to  a  junior 
branch  (now  become  the  principal  one),  is  the  termination  " 
of  the  title  of  promotion  to  be  considered  the  extinction  of 
a  peerage,  or  merely  that  the  family  has  lost  the  promotion 
or  advancement  in  the  peerage  ?  I  own,  my  Lords,  it 
appears  to  me  that  this  loss  by  the  iamily  of  the  honour 
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1856«         conferred  by   the  promotion  is  not  an  extinction  of  a 

Lord         peerage.    First,  because  the  terms  used  in  the  fourth  Article 

Claim  to  Vote   irresistibly  imply  that  a  promotion  is  not  a  new  creation. 

I —  Secondly,  because  if  all  the  tides  in  the  same  individual 

ChisfBabon.   having  the  same  limitations  constitute  but  one  peerage  (a 

doctrine  which  is,  I  think,  established  by  long  and  frequent 
usage),  then  if  that  peerage  continues  and  descends  to 
another  branch  of  the  fainily  vnth  some  of  the  tides,  there 
is  no  failure  of  a  peerage  nor  of  anything  but  the  mere 
tide  of  promotion,  which  has  already  been  shown  to  have 
been  considered  not  to  be  a  new  creation.  But,  thirdly, 
I  am  of  that  opinion,  because  the  practice  since  the  Union 
has  been  in  accordance  with  this  view  of  the  subject 

The  return,  certified  to  be  correct  by  the  Ulster  King  of 
Arms,  give  a  very  meagre  account  of  what  has  occurred 
with  reference  to  the  peerages  named  in  the  statement  1 
beg  to  call  your  Lordsliips'  attention  more  in  detail  to 
what  belongs  to  those  peerages. 

The  case  of  the  late  Earl  of  Clermont,  who  viras  created 
Baron  Clermont  in  1770,  Viscount  and  Baron  Clermont  in 
1776,  with  remainder  to  his  brother,  and  in  1778,  Earl  of 
Clermont,  but  without  any  remainder  to  his  brother,  is  one 
which  I  shall  have  occasion  to  advert  to  as  an  audiority 
on  the  question  inmiediately  before  your  Lordships. 

I  pass  therefore  to  the  case  otJohn  Crosbie,  second  Earl 
of  Glandore,  and  third  Baron  Brandon,  whose  father  had 
been  promoted  to  an  earldom.  He  died  in  1815  (above 
40  years  ago).  It  was  not  then,  nor  has  it  yet,  been  con- 
sidered that  a  peerage  became  extinct  because  the  peer- 
i^e  continued  in  die  heir  of  die  more  ancient  tide,  the 
barony  of  Brandon  created  in  1758. 

The  same  view  obtained  when  the  fourth  Earl  of  Mas- 
tarene  died  without  issue  in  1816,  and  the  earldom  created 
in  1756  (by  the  promotion  in  the  peerage  of  the  fifth 
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Tiscount)  ceased.    The  termination  of  the  earldom  was        18^* 
not  considered  as  the  extinction  of  a  peerage,  but  merely         Lord 
the  cesser  of  the  title  of  promotion,  because  the  ancient  claim  to  Vote. 
Tiscoanty  and  barony  created  in  1600,  widi  remainder  to         - — 
the  heirs  general,  devolved  upon  his  daughter.     In  this  ChixfBabon. 
case,  a  promotion  with  remamder  to  the  heirs  male  of  the 
body  (the  original  peerage  being  to  the  heirs  general)  was 
not  considered    as  creating  a  new  peerage,  although  the 
title  of  promotion  had  not  the   same  limitation  as  the 
original  creation. 

So  when  John  James  second  Earl  of  Famham  died 
without  issue  in  1S23,  it  was  considered  that  no  peerage 
became  extinct,  because  although  the  honours  of  promo- 
tion were  lost  to  the  family,  the  ancient  barony  devolved 
upon  the  heir  of  John  Maxttell  created  Baron  Famham 
in  1756. 

The  case  of  the  extinction  of  the  viscounty  of  Oxman* 
town  is  peculiar.  Lawrence  Parsons  was  raised  to  the 
peerage  as  Baron  OxmantotDn,  remainder  to  the  heirs  male 
of  his  body,  remainder  to  his  nephew  Sir  Lawrence  Par- 
sons  and  the  heirs  male  of  his  body.  In  1796  he  was 
promoted  to  be  Viscount  Oxmantown,  remainder  to  the 
heirs  male,  &c.,  but  without  the  remainder  to  his  nephew. 
In  1806,  after  the  Union,  he  was  promoted  and  became 
Earl  of  Rosse,  with  remainder  to  the  heira  male,  &c,  remain- 
der to  the  nephew  and  the  heirs  male  of  his  body.  He 
died  in  1807,  and  the  viscounty  expired.  But  as  the 
earldom,  created  since  the  Union,  and  the  barony,  created 
before  the  Union,  continued  in  the  person  of  Sir  Lawrence 
the  nephew,  this  was  not  dealt  with  as  the  extinction  of  a 
peerage. 

On  the  other  hand,  I  think  it  must  be  conceded  that 
where  there  are  two  titles,  one  of  which  would  go  to  the 
heirs  general,  and  the  other  to  the  heirs  male,  so  that  the 
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1856.        daughter  of  the  eldest  son  might  (on  the  failure  of  his  male 

Lord         issue)  obtain  the  one,  and  the  son  of  the  second  son  obtain 

Cl^mio^ote.  ^  other,  these  titles  must  for  some  purposes  be  consi- 

dered  as  representing  distinct  peerages  until  they  unite 

GhufBabov.  ^  ^^®  same  person.    But  as  to  these,  no  case  has  occorred 

since  the  Union,  except  that  of  Magsarenej  ahready  referred 
to,  from  which  it  must  be  inferred,  as  far  as  the  practice 
is  an  authority,  that  if  both  the  titles  fiiiled  together  in  the 
same  person,  it  would  be  the  extinction  of  one  peerage 
only. 

The  present  case  before  your  Lordships  differs  in  some 
respects  fix)m  any  that  I  have  hitherto  noticed.     It  is  the 
case  of  an  inferior  title  conferred  with  remainder  to  the 
heirs  male  of  the  body  of  the  first  peer,  and  with  a  fiirther 
remainder  over  to  a  distant  relative  and  the  heirs  male  of 
his  body.    It  seems  to  me  impossible  to  deny  that  if 
there  existed  at  that  time  a  collateral  heir  to  the  earidom 
of  Mountrath,  so  that  on  the  death  of  Cfiarks  Henry  Coote, 
the  seventh  earl,  without  heirs  male  of  his  body,  the  eari- 
dom could  have  devolved  to  some  heir  male  of  the  blood 
of  Sir  Charles  Coote,  the  first  earl,  created  in  1660,  and  the 
new  barony  would  go  to  Charles  Henry  Cooie,  according  to 
the  limitatioa  of  the  patent  of  the  20th  of  July  1800,  there 
would  be  a  new  peerage,  because  there  would  or  might  be 
two  peers ;  and  this  view  was  taken  in  the  Narbwry  case. 
But  I  have  no  doubt  it  was  well  ascertained,  before  the 
letters  patent  of  the  31st  of  Jtdy  1800  were  granted,  that 
there  was  no  heir  to  the  earldom,  and  would  be  ncHie 
except  of  the  body  of  the  earl  himself,  of  which  there  was 
no  prospect  or  probability.    And  for  this  very  reason,  the 
patent  of  the  31st  of  July  1800  gave  a  barony  to  him, 
remainder  to  the  heirs  male  of  his  body,  remainder  to 
Charles  Henry  Coote,  and  the  heirs  male  of  his  body. 
Now  was  this  more  than  one  peerage  ?     If  a  new  title  of 
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promotion  would  not  be  a  new  peerage,  why  should  the        1856. 
gi'ant  of  an  inferior  title  create  a  new  peerage  ?  and  why        Lord 
should  the  extended  limitation  to  Charles  Henry   Coote^  CbinitoVote* 
after  his  own  heirs  male  of  the  body,  make  any  difference?        

The  authority  arising  from  the  practice  is  not  confined  Chief  Babon. 
to  the  case  now  before  your  Lordships.  The  Earl  of 
Mountrath  died  in  1802,  less  than  two  years  after  the 
Union.  The  barony  of  Castlecoote  continued  to  his  rela- 
tive, whose  son  dying  without  issue  in  July  1822,  it  was 
considered  that  one  peerage  became  extinct,  and  one  only ; 
but  the  death  of  the  earl,  tine  prole^  he  being  succeeded 
as  to  the  barony  by  his  kinsman,  was*  not  for  half  a 
century  deemed  to  be  the  extinction  of  a  peerage. 

The  case  of  the  barony  of  Cremome  is  directly  in  point 
I'homas  Dawson  was  created  Baron  Dartrey  in  1770,  and 
Viscount  Cremome  in  1785 ;  but  having  no  male  issue,  he 
obtained  in  1797  a  patent  creating  him  Baron  Cremome, 
remainder  to  the  heirs  male  of  his  body ;  remainder  to  his 
nephew,  Richard  Dawson,  and  his  heirs  male.  He  died 
in  March  1818,  when  the  titles  of  Baron  Dartrey  and 
Viscount  Cremome  became  extinct ;  but  the  peerage  con- 
tinued in  the  person  of  the  heir  in  remainder  to  the  barony 
of  Cremome ;  and  for  forty*three  years  it  has  not  been 
suggested  that  the  cesser  of  the  title  of  Baron  Dartrey  or 
of  Viscount  Cremome  was  the  extinction  of  two  peerages, 
or  even  of  one  peerage.  The  ground  of  this  must  have 
been»  that  the  viscount,  with  three  titles,  had  but  one  peer- 
age, and  that  on  his  death  that  peerage  continued  in  his 
kinsman,  although  one  of  his  titles  had  a  different  limita- 
tion. This  case  cannot  be  distinguished  from  that  now 
under  consideration. 

But  there  is  another  case,  not  precisely  the  same  in  cir- 
cumstances, but  not  differing  in  principle.  The  £arl  of 
Clermont,  who  died   in  1806,  was   Baron   Clermont,  so 

vou  V.  3  F 
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1856.        created  in  1770,  with  remainder  to  the  heirs  male  of  his 
Lord       body,  but  no  furtlier  remainder.     In  1776  he  was  created 

ClainrtirVote  Viscomit  and  Baron  Clermont,  with  a  further  remainder  to 
his  brother;  and  in  1779 he  was  promoted  to  an  earldom. 

Chief  Baron.  ^^^  without  the  remainder  to  his  brother.    The  only  diflPer- 

ence  between  that  case  and  the  present  case  is,  that  the 
title  witli  the  extended  limitation  was  higher  than  one  title, 
and  lower  in  dignity  than  another.  Yet  it  seems  to  have 
been  considered  that  he  had  but  one  peerage,  and  as  that 
continued  in  his  relative  who  took  the  viscounty  and 
barony  of  1776,  but  not  the  barony  of  1770,  or  the  earldom 
of  1778,  there  was  no  extinction  of  a  peerage  till  the  &iluie 
of  the  prolonged  limitation. 

With  respect  to  the  Norhury  peerage,  it  must,  I  think, 
be  admitted  that  the  advisers  of  the  Crown  thought  that 
the  creation  of  a  new  and  different  remainder  was  the 
creation  of  a  new  peerage*  And,  therefore,  it  may  be 
argued  that  the  extinction  of  a  new  and  different  remainder 
would  be  the  extinction  of  a  peerage.  But  that  would,  1 
think,  depend  on  whether  the  titles  continued  in  different 
persons,  or  whether  the  new  peerage  mei^ed  by  the  titles 
all  coming  to  Uie  same  person.  But,  my  Lords,  it  may  be 
doubted  whether  the  Crown  was  correctly  advised  in  the 
Norhwry  case.  The  Act  of  Union  reserves  to  the  Crown  two 
privileges  only,  viz.,  first,  the  right  to  promote  a  peer  (which 
must,  I  think,  be  understood  to  mean  not  merely  the  indi- 
vidual peer,  but  those  in  succession  to  the  title  after  him); 
and,  secondly,  the  right  to  create  a  peer.  The  Norbtm/ 
case  was  a  promotion,  with  a  new  and  different  remainder 
,  to  the  title  of  promotion.  It  may  be  doubted  whether  the 
Act  of  Union  gives  any  power  or  authority  to  the  Crown 
to  do  such  an  act.  As  far  as  the  second  son  was  con- 
cerned, this  was  a  peerage  in  remainder,  which  alone,  and 
apart  from  any  other  creation,  the  Crown  could  not  create. 
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The  power  is  to  create  one  other  peer.  Lord  Norbury  was  1856. 
already  a  peer,  and  the  son  was  not  created  a  peer,  but  Lord 
merely  put  into  the  remainder.     No  doubt  it  was  compe-  ciS^VoJ^^ 

tent  to  the  Crown  to  promote  Lord  Norbury,  and  to  create         

the  second  son  a  peer.    And  what  was  actually  done  was  Chief  Babon. 

thought  to  be  equivalent,  and  therefore  to  require  that 

three  peerages  should  be  extinct  before  the  patent  was 

granted,  which  combined  a  promotion  of  the  existing  peer 

with  a  remainder,  creating  a  new  peerage  in  future,  inas- 

much  as  it  was  not  limited  to  the  heirs  male  of  the  body  of 

the  peer,  but  to  the  second  son,  and  the  heirs  male  of  his 

body. 

But,  ray  Lords,  it  is  time  to  advert  more  generally  to  the 
clause  in  the  fourth  Article,  in  order  to  ascertain  what  is 
meant  by  a  ''  peerage,"  as  used  in  that  clause,  a  word  not 
of  a  distinct  and  definite  meaning,  but  which  may  be  used 
in  several  senses.     I  do  not  think  (what  may  be  called)  a 
technical  view  of  the  question  will  much  assist  in  the  solur 
tion  of  it.     If  every  patent,  which,  standing  alone,  would 
give  a  right  to  sit  in  the  House  of  Peers,  is  to  be  con- 
sidered as  creating  a  separate  and  distinct  **  dignity  of  a 
peer,**  and  this  dignity  so  created  is  to  receive  the  same 
consideration  as  an  estate  in  land,  then,  indeed,  every  peer 
possesses  as  many  peerages  as  he  enjoys  titles.    This  is,  no 
doubt,  the  technical  view  of  the  subject.    But  it  goes  much 
beyond  what  any  one  would  (as  I  imagine)  contend  for. 
And,  therefore,  I  think  no  technical  reasoning  will  afford  a 
solution  of  the  question,  which  demands  larger  views  and  a 
sounder  logic  than  what  belongs  to  the  mere  mootings  and 
subtleties  of  Westminster  Hall,  and  is  rather  fit  for  the 
sagacity  of  a  statesman  than  the  ingenuity  of  a  lawyer. 
And  it  appears  to  me  that  this  technical  view  is  opposed  to 
the  general  sense  of  the  clause,  and  arises  out  of  a  mistake 
as  to  the  meaning  of  the  word /'peerage,"  and  an  assump^ 

3  f2 
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iiioS,        tion  not  supported  by  any  aathorityy  that  every  distinct 
LoKD        title  is  also  a  distinct  **  peerage."    I  apprehend  the  word 

CUhn^oVote   ^®  ^^^  ^^  ^®  clause  (where  it  does  not  refer  to  the  peers 
as  a  body)  in  the  same  sense  as  the  expression  "  dignity  of 

ChikfBarov.  ^  peer,"  which  occurs  so  frequently  in  the  report  of  a  com- 
mittee of  your  Lordships'  House,  dated  25th  May  1B20. 
It  expresses  the  status  of  a  nobleman  as  a  member  of  the 
British  community,  and  not  an  imaginary  tenement,  the 
creature  of  an  artificial  system  of  law.  A  peerage  is  that 
which  constitutes  an  individual  a  peer  of  the  realm.  He 
may  have  many  titles,  but  he  can  be  but  one  peer,  and  in 
this  view  can  have  but  one  peerage. 

The  language  of  the  Act  is,  '^upon  the  extinction  of 
three  peerages,  it  shall  be  lawful  for  His  Majesty  to  create 
one,  peer."  The  three  peerages  extinct  are  put  in  opposi- 
tion to  the  one  peer  in  the  same  terms  as  the  extinction  of 
one  peerage  is  put  in  opposition  to  the  creation  of  one  peer, 
when  the  number  of  peers  shall  be  reduced  to  100.  And 
the  question  is,  does  this  mean  that  when  the  peerage  (that 
is,  the  body  of  peers)  is  diminished  by  three,  the  power 
shall  arise  to  add  one  to  the  diminished  number  ?  or  does 
it  mean  that  the  Crown  shall  have  that  power,  when  there 
shall  be  a  cesser  of  three  titles,  possibly  without  any  dimi* 
nution  of  the  number  of  the  peers  at  all  ?  The  declaration 
at  the  end  of  the  clause  as  to  the  true  intent  and  meaning 
of  the  Article,  that  it  should  be  lawful  for  the  Crown  to 
keep  up  the  peerage  of  Ireland  to  the  number  of  100, 
shows  that  throughout,  the  number  of  peers,  as  individual^ 
is  what  is  meant  and  referred  to,  and  not  the  number  of 
titles  they  may  enjoy. 

It  appears  to  me,  therefore,  that  the  question  proposed 
by  your  Lordships  must  be  answered  in  the  negative. 

I  have  presented  to  your  Lordships  what  has  occurred 
to  me  upon  tlie  question  submitted  to  the  Judges.    But, 
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my  Lords,  I  distrust  my  own  judgment  and  opinion,  partly  tSTie. 
because  it  does  not  agree  with  the  views  of  some  of  my  Lord 
brethren,  for  whose  judgment  (not  in  matters  of  law  only)  I  ci^i^  toVote. 

entertain  an  unbounded  and  most  sincere  respect ;  partly         * 

also,  because  the  subject  is  one  on  which  it  is  impossible  to  CaiiivBARoir. 
arrive  at  certainty.  Even  the  purest  sciences,  which  live 
in  definition  only,  are  scarcely  free  irom  doubt,  but  the 
moment  they  are  applied  to  the  external  world,  differences 
arise  between  the  most  eminent  and  the  most  candid  phi- 
losophers. Few  are  the  subjects  on  which  it  is  permitted 
to  human  nature  to  dogmatise,  and  when  disputes  arise 
upon  the  application  of  the  principles  of  justice  (supposed 
to  be  unerring  and  eternal,)  as  soon  as  they  are  applied  to 
the  varied  business  of  life,  it  cannot  be  matter  of  wonder 
that  there  should  not  be  a  uniformity  of  judgment  upon 
the  mere  construction  of  an  Act  of  Parliament,  not  very 
skilfuDy  drawn,  introducmg  a  new  power  in  the  Crown 
under  new  circumstances,  and  fettered  by  conditions  alto- 
gether without  precedent,  considerations  which  I  own,  my 
Lords,  induce  me  to  take  refuge  from  doubt  and  distrust  in 
the  practice  of  half  a  century,  acquiesced  in  and  followed 
under  every  shade  of  administration,  and  which  remained 
unshaken  and  undisturbed  during  a  very  stormy  period  of 
our  history. 

But  chiefly,  my  Lords,  I  must  abstain  from  delivering 
my  opinion  with  too  much  confidence,  because  I  hold  it  to 
be  essential  to  the  right  construction  of  an  Act  of  Parlia- 
ment that  they  who  are  called  upon  to  expound  it  should 
at  least  be  competent  judges  of  the  subject  to  which  it 
relates.  Long  ago  Lord  Coke  laid  it  down,  *^  that  it  did 
not  belong  to  die  Judges  to  judge  of  any  law,  custom,  or 
privilege  of  Parliament"  And  your  Lordships  have  very 
lately  acted  upon  that  maxim.  How  shall  the  Judges 
assist  your  Lordships  as  to  the  constiiiction  of  an  Act 
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1856.        relating  to  the  dignity  of  a  peer,  or  the  effect  of  the  statute 


Lord        upon  the  peerage,  if  they  are  incompetent  to  adYiae  your 

ClAim  toVote.  Lordships  in  any  matter  relating  to  the  peerage  itself? 

' —         Conscious  of  our  incapacity  and  incompetence  to  deal  with 

CHiarfiABON.  these  matters  apart  from  the  statute,  it  is  only  with  the 

humblest  diffidence  that  I  offer  any  opinion  upon  the  coo- 
struction  of  the  statute  itself.  There  is,  however,  one 
matter  which  is  free  from  all  doubt,  and  that  is  the  expo- 
sition which  the  statute  has  received  in  the  cooBtruetion 
put  upon  it  by  a  practice  of  half  a  century. 

The  Opinions  of  the  Judges  were  ordered  to  be  printed, 
and  the  Committee  adjourned. 

The  Lord  ChanceUor: 

do  June.  The  duty  which  I  have  to  perform  in,  this  case  I  shaO 

perform  very  shortly.    This  question  arises  upon  a  petiticm 
presented  by  a  gentleman  calling  himself  Lord  Fermoy^ 
and  claiming  a  right  to  vote  at  the  election  of  representa- 
tive peers  of  Ireland ;  and  it  was  referred  to  the  Com- 
mittee for  Privileges  to  inquire  whether  he  had  made  out 
his  light  BO  to  vote,  the  question  being  wl^ether  his  creation 
was  a  valid   creation.    That  depended  upon  this  short 
matter.    There  were  undoubtedly  two  vacandes  of  Irish 
peerages,  and  the  question  was,  whether  there  were  three 
'vacancies;    the  Act  of  Union  requiring  that  three  Irish 
peerages    shall    become    extinct    before    the    Crown  is 
entitled  to  create  a  new  one.    And  it  turned  upon  this, 
whether  according  to  the  true  construction  of  the  Act  of 
Union  the  peerage  of  the  earldom  of  Motuitrath  had 
become  an  extinct  peerage  or  not. 

It  appeared  that  the  title  of  the  Earl  of  Mouniratk  was 
an  ancient  Irish  title,  and  that  shortly  before  the  Union  tlie 
tlien  holder  of  that  title  was  created  a  baron,  by  the  title 
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of  Baron  Castlecoofe,  to  him  and  the  heirs  male  of  his  1B56. 
body,  with  remainder  over  to  a  coUateral  relation  and  the  Lord 
heirs  male  of  his  body.  That  was  'the  state  of  things  at  ciainTtoVo^te. 
the  time  of  the  Union.  Shortly  after  the  Union,  in  the 
year  1802,  Lord  Mountratk  died  without  issue  male ;  and 
consequently,  no  doubt,  there  would  have  been  such  an 
extinction  of  an  Irish  peerage  as  the  Act  requires,  had  it 
not  been  for  the  fact  that  upon  his  death  another  title 
which  he  possessed,  namely,  that  of  Baron  Ca$tlecoote^ 
did  not  become  extinct,  but  weiit  over  by  virtue  of  the 
terms  of  the  special  limitation  to  a  collateral  relation,  who 
then  became  Lord  CastUeoote.  The  question  therefore 
WHS,  whether  that  which  was  in  strict  language  the  extinc- 
tion of  a  peerage,  together  with  the  other  two  which  were 
certainly  vacant,  was  sufficient  to  entitle  the  Crown  to 
create  this  gentieman  Lord  Fermoy. 

My  Lords,  I  confess  I  think  it  a  matter  of  considerable 
doubt ;  I  cannot  say  that  all  my  doubts  are  even  now  entirely 
removed.  Perhaps  it  may  be  a  natural  incident  to  the 
infirmity  of  the  human  mind,  that  where  one  has  formed 
an  opinion  it  may  be  difficult  entirely  to  shake  it  off. 
Not,  I  protest,  that  I  ever  formed  an  opinion  very  strongly 
upon  the  question;  but, undoubtedly  if  we  had  to  consider 
the  matter  solely  by  the  first  part  of  the  article  in  the  Act  of 
Union,  there  can  be  no  question  that  a  peerage  was  extinct, 
but,  reading  the  whole  section  together,  the  enactment  gives 
rise  to  the  question,  whether  or  not,  although  this  peerage 
was  extinct,  it  was  an  extinct  peerage  within  the  meaning 
of  that  clause. 

Now  I  am  not  intending  at  all  to  keep  up  any  dissension, 
or  to  raise  any  doubt  about  it ;  I  would  only  put  this  poi^t 
to  your  Lordships.  Suppose  that  just  previously  to  the 
Act  of  Union  there  was  a  person  who  inherited  a  peerage 
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ia56.         from  his  ancestors,  and  who  was  an  earl  or  a  baron  by 
Lord        descent  from  his  lathery  and  suppose  he  had  a  younger 

Claim  toVote.  "^^^^^'^  ^^^  ^^  ^^  before  the  Union  created  a  peer,  and 

rebus  sic  stantibus  the  Act  of  Union  is  passed.  Now,  if 
the  younger  brother,  who  had  been«o  created  a  peer,  had 
died  without  issue,  there  is  no  doubt  there  would  ha?e 
been  one  peerage  extinct.  And  when  the  elder  brother 
afterwards  died  without  issue,  there  would  be  no  doubt  that 
two  peerages  would  then  have  become  extinct.  If,  on  the 
other  hand,  the  elder  brother  had  died  first,  then,  according 
to  the  construction  put  upon  the  Act  of  Union  by  the 
majority  of  the  learned  Judges,  there  would  have  been  no 
peerage  then  extinct,  because  that  peerage  would  then 
have  gone  to  his  younger  brother,  and  when  the  younger 
brother  died,  the  result,  according  to  the  interpretation 
which  the  learned  Judges  have  put  upon  the  Act,  would 
be,  that  one  peerage  only  became  extinct  I  confess  it 
does  appear  to  me  a  strange  thing  that  the  accident  of  the 
order  in  which  two  people  die  should  decide  the  point 
whether  one  peerage  or  two  peerages  have  become  extinct 
However,  nobody  can  dispute  that  the  Act  is  extremely 
loosely  worded,  and  I  am  perfectly  ready  to  admit  that  I 
think  expediency  is  very  much  in  favour  of  the  view  of 
those  who  say  that  there  were  not  three  vacancies  at  the 
time  of  this  creation,  because,  unquestionably,  it  is  much 
in  consonance  with  the  evident  object  of  the  statute  that  a 
peerage  should  only  become  extinct  when  the  peer  and  the 
peerage  both  ceased  together.  That  is  die  view  of  a  veiy 
large  majority  of  the  learned  Judges,  who  have  gone  into 
this  case  very  attentively,  and  tliat  majority  being  very 
decided,  and  very  strong  against  the  view  that  I  have  pro- 
pounded, namely,  that  there  was  an  extinction  of  a  peerage 
by  the  death  without  issue  of  the  Earl  of  Mou^tr€Uk,  I  am 
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prepared  to  recommend  your  Lordships  to   adopt  that         l^*^' 

view,  and  to  declare  that  there  were  only  two  peerages         Loiu> 

Fkruot's 
vacant,  and  that  consequently  there  was  no  power  in  the  claim  to  YuU 

Crown  to  create  the  Barony  of  Fermoy.    I  therefore  move 

that  the  Petitioner  has  not  made  out  his  claim  to  vote  as 

one  of  the  Representative  Peers  of  Ireland. 

The  Earl  of  Derby  : 

My  Lords,  As  I  was  the  person  who  first  brought 
this  subject  under  the  notice  of  your  Lordships'  House, 
and  moved '  that  it  should  be  referred  to  the  Committee 
for  Privileges,  I  may  be  perhaps  as  much  prejudiced 
in  favour  of  the  view  which  1  have  taken  of  the  case, 
and  perhaps  even  more  so,  than  the  noble  and  learned 
Lord  has  confessed  himself  to  be.  But  I  must  say,  having 
listened  most  attentively  to  the  arguments  of  the  learned 
counsel  on  both  sides,  and  also  to  the  very  learned  and 
carefully  drawn  opinions  of  the  learned  Judges,  the  ques- 
tion appears  to  me  perfectly  firee  from  doubt.  For  I  go 
further  than  the  noble  and  learned  Lord,  and  say  that  even 
setting  aside  altogether  the  questions  of  expediency  and 
of  contemporaneous  exposition  of  the  law,  and  the  uni- 
versal practice  prevailing  from  the  year  1802,  and  the 
fiict  that  this  question  was  virtually  decided  by  the  non- 
creation  of  another  peer  within  a  few  years  afler  the  Act 
of  Union,  when  all  the  parties  to  the  Act  of  Union  must 
have  perfectly  well  known  what  was  the  intention  of  it, 
and  setting  aside  the  last  clause  of  the  fourth  Article  of 
the  Act,  whicl),  in  my  mind,  throws  a  very  clear  and 
distinct  light  upon  the  first  part,  I  cannot  even  then  go  so 
80  far  as  to  say  that  I  think  that  the  first  clause  of  the  Act 
would  bear  the  interpretation  which  it  appears  to  Che  noble 
and  learned  Lord  that  it  might  bear,  because  I  cannot  help 
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leaa.        thinking  it  incorrect  to  say  that  by  the  death  of  the  Earl 
Lord        of  Mauntrath  a  peerage  was  extinct.    By  the  death  of  the 

Ckiia  toVote.  ^^^'  ^^  Movntratk  there  is  no  doubt  that  a  title  wag 

extinct^  but  although  there  may  be  several  titles,  yet  all 
those  titles  confer  but  one  peerage.  Some  of  the  learned 
Judges  have  given  a  meaning  to  the  word  '^peenge" 
which  puts  the  different  parts  of  this  Act  in  perfisct  unison 
together,  namely,  that  **  peerage**  was  the  status  and  con- 
dition of  a  peer,  and  that  although  one  peer  might  hold 
together  numy  titles,  yet  that  he  had  by  virtue  of  his  titles 
but  one  peerage ;  and  that,  consequently,  so  long  as  one  of 
those  titles  remained  in  him  or  his  descendants,  there  was 
not  an  extinction  of  a  peerage,  although  the  peerage  was 
robbed  of  one,  two,  or  three  of  the  titles  appertaining  to 
it.  I  think,  my  Lords,  that  that  is  the  fair  and  reasonaUe 
construction  of  the  word  ''peerage/'  It  is  used  un- 
doubtedly in  another  sense  in  another  part  of  this  Act 
«  It  is  used  in  a  somewhat  loose  way  in  speaking  of  the  whole 
peerage  of  Ireland^  meaning  the  whole  collective  body  of 
peers.  But,  as  applied  to  extinctions,  it  clearly  does  not  refer 
to  each  separate  title  (which  is  the  effect  of  the  argument 
in  support  of  the  claim,  although  a  separate  title  is  not  a 
separate  peerage),  but  to  a  reduction  in  point  of  number  of 
those  who  enjoy  the  status  and  condition  of  a  peer.  In  this 
sense  there  was  no  diminution  in  the  number  of  peers  by 
the  death  of  the  Earl  of  Mountrath,  and  in  that  sense  the 
Act  appears  to  have  been  invariably  construed  Scorn  the 
period  of  the  Union  down  to  the  present  time.  Of  course 
it  is  a  great  satisfaction  to  me,  who  brought  this  matter  to 
your  Lordships'  notice,  to  find  that  the  opinion  which  I 
had  humbly  entertained  is  supported  by  a  very  large 
majority  of  the  learned  Judges.  Though  no  doubt  the 
two  dissenting  Judges  are  men  of  very  distinguished  emi- 
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nence  and  ability,  yet  the  preponderance  of  opinion  is  so        18^6* 
strong  on  the  other  side,  that  I  think  your  Lordships  can        Lord 

hardly  be  in  error  in  agreeing  to  the  motion  which  has  claim  to  Vote. 
DOW  been  made  by  the  noble  and  learned  Lord. 

Lord  Campbell: 

My  Lords,  it  gives  me  most  sincere  satisfaction  to  find 
that  my  noble  and  learned  Friend,  the  Lord  Chancellor^ 
has  moved  this  resolution.  This  appears  to  me  as  plain 
a  question  as  I  have  ever  had  to  consider  since  I  have  had 
the  honour  to  act  in  a  judicial  capacity.  I  cannot  entertain 
any  doubt  that  the  intention  of  the  Legislature,  as  expressed  . 
in  the  Act  of  Parliament,*  was  that  there  should  not  be  a 
power  in  the  Crown  to  create  a  new  peer  of  Irealnd  unless 
the  number  was  diminished  by  three.  You  are  not  to  look 
at  dignities,  but  it  is  to  be  decided  per  capita.  Was  the 
number  of  peers  diminished  by  the  extinction  ?  It  seems 
to  me  quite  clear  that  it  was  the  intention  of  the  L^hslature, 
as  expressed  in  the  Act  of  Union,  that  when  the  number  of 
Irish  peers  was  diminished  by  three,  and  only  then,  there 
should  be  a  power  to  create  a  new  peerage  until  the  number 
was  reduced  to  100,  and  that  after  the  number  was  reduced 
to  100,  then  toties  quotieSy  as  often  as  that  number  was 
lessened  by  one,  vacancies  should  be  filled  up,  so  that  the 
number  of  100  should  be  maintained.  That  intention  is 
clearly  and  manifestly  declared  in  the  Act  of  Parliament. 
The  words  of  the  Act  clearly  indicate  that  intention. 
Looking  at  the  first  part  of  the  Article  in  question,  the 
meaning  of  "  peerage"  may  well  be  the  status  of  a  peer ; 
and  looking  no  farther,  it  might  be  fairly  construed  to  mean 
that  it  is  necessary  that  the  number  of  peers  should  be 
lessened  by  three  before  a  new  peer  can  be  created.  But 
when  you  come  to  the  latter  part  of  the  Article  respecting 
the  100  peers  all  doubt  is  removed.     Therefore  we  must 
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1856.        conclude  that  it  is  used  in  the  same  sense  in  both  parts  of 

LdRo         the  Article.     And  that  shows  that  the  power  of  the  Crown 

Claim  to  Vote.  ^  create  a  new  peer  of  Ireland  only  applies  when  the 

number  is  diminished  by  three,  when  there  are  three  peer- 
ages in  that  sense  of  the  word  extinct. 

The  Committee  resolved,  ihat  the  Petitioner  had  not 
made  out  his  claim  to  vote  for  Representative  Peers  of 
Ireland* 


1856. 

^^^l^\^^  The  Lancashire  AND  York8hirb\_. 

^"^y  ^*  r,  n  *      {Plaintiffs  in  Error. 
Railway  Company  -        -        -J  -^ 

^7i«y*    The  East  Lancashire  Railway^  r^^>.    .  ^.    .    «^,^ 
ToUif  Company  -        -        -        ^^DefendanU  m  Error. 

Railway  company  A.  agreed  with  railway  company  B^  that  In 
consideration  of  being  allowed  to  use  a  part  of  B.  line,  the  traffic 
on  thd  part  so  used  should  be  paid  for  according  to  a  cerUiD 
definite  rate  of  toll  which  was  reduced  below  the  ordinary  amount 
A.  was  afterwards  amalgamated  with  other  lines  which  had  been 
made  since  the  agreement  was  entered  into,  and  its  own  amount  of 
traffic  was  increased  not  only  by  those  new  lines,  but  by  their 
bringing  it  into  communication  with  some  of  the  chief  lines  of 
the  country.  B.  had  also  been  amalgamated  with  other  nevljr 
created  lines.  In  both  instances,  the  amalgamating  acts  had  pn»- 
served  all  the  *^  rights,  powers,  &c.,"  of  the  original  lines : 

Held,  that  not  only  all  the  traffic  which  passed  over  line  A,  haring 
originated  there,  but  all  that  which  came  on  line  A.  baring 
originated  elsewhere,  might  pass,  on  payment  of  the  reduced  rate 
of  toll,  over  the  part  of  the  line  B.  which  was  the  subject  of  tbe 
original  agreement. 

There  were  however  cases  in  which  company  A»  might  deprive 
itself  of  the  benefit  of  this  agreement,  as  for  instance,  if  company 
A.  should,  in  consideration  of  any  particular  benefit  or  service  to 
itself,  grant  to  any  one  a  free  passage  along  the  whole  di&tance 
(including  therefore  the  particular  part  of  the  line  B.  the  tmbjeci 
of  the  agreement),  in  which  case  B.  might  claim  payment 
independently  of  the  agreement. 


CAS£S  IN  THE  HOUS£  OF  LORDS.  79d 

This  was  an  action  of  debt,  brought  to  recover  monies        1856. 
claimed  by  the  Plaintiffs  (now  Plaintiffs  in  Error),  as  due    Lancashibi 
to  them  from  the  Defendants  (now  Defendants  in  Error),    Yo^hiru 
for  tolls  and  duties  payable  in  respect  of  the  passage  of  Railway  Co. 
carriages,  passengers,  and  goods  over  the  Plaintiffs'  rail-         £^ 
way.     The  Defendants  pleaded  payment  into  Court  of    Lakcashirk 
345  /.  2  s.  9  d.f  and  never  indebted  and  payment  as  to  the 
residue  of  the  Plaintiffs'  claim.    The  Plaintiffs  accepted  the 
money  paid  into  (^ourt,  and  took  issue  on  the  other  pleas. 
At  the  Liverpool  summer  assizes,  1849,  a  special  verdict 
was  found,  which  set  forth  the  following  facts. 

The  Plaintiffs'  railway  was  originally  known  as  "  The 
Manchester  and  Leeds  Railway,"  and,  under  different  Acts 
of  Parliament,  by  various  amalgamations  with  other  railway 
companies,  amongst  them,  with  the  Manchester,  Bolton,  and 
Bury  Canal  and  Railway  Company,  became  and  obtained 
the  name  of ''  The  Lancashire  and  Yorkshire  Railway.'' 

The  Defendants'  railway  originated  in  a  certain  small 
line  of  fourteen  miles  in  length,  called  '^The  Manchester, 
Bury,  and  Bossendale  Railway,"  which  was  afterwards,  by 
▼irtue  of  various  extensions  and  amalgamations,  under  dif- 
ferent Acts  of  Parliament,  increased  to  a  length  of  seventy- 
two  miles,  and  then  obtained  the  name  of  ''The  East 
Lancashire  Railway." 

On  the  14th  November  1843  an  agreement  was  entered 
into  between  H.  J.  R.  Barnes,  on  the  part  of  the  proprietors 
of  the  Manchester,  BoUon,wa.d  Bury  Canal  Navigation  and 
Railway,  and  John  Grundy,  on  the  part  of  the  proprietors 
of  a  projected  railway  company,  to 'be  called  the  Man" 
cheater.  Bury  and  Rossendale  Railway  Company.  By  the 
second  section  of  this  agreement,  the  projected  company 
was  to  have  the  use  of  the  station  at  Salford,  belonging  to 
the  Manchester  and  Bolton  Company,  but  not  so  as  to 
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1856.        impede  the  traffic  of  the  latter,  on  making  a  certain  pay- 
Lancashibb    ment  to  be  settled  by  three  referees. 

Yorkshire         ^^^  ^^^  section  was  as  follows : 
Bailway  Co.       "  That  the  traffic  of  the  Manchester,  Bury,  and  Rosseih 
Eact         ^^  Railway  Company  (that  is,  traffic  using  both  lines 

Lancashim  q,.  jpjy  portions  thereof  between  Salford  and  RawienstaU, 
or  any  parts  intermediate  to  these,)  shall  be  carried  on  as 
it  respects  engine  power  and  carriages,  clerks,  porters,  and 
all  other  expenses,  except  the  maintenance  of  the  Man* 
Chester  and  Bolton  Railway,  at  the  costs  and  chaiges  of 
the  Bury  and  Rossendak  Railway  Company,  who  shall 
pay  to  the  Manchester  and  Bolton  Railway  Company,  for 
the  use  of  the  railway,  and  in  respect  of  the  traffic  herein 
specified,  a  pro  rat&  proportion,  according  to  the  distance 
passed  over  the  two  lines  respectively,  of  all  and  singular 
the  gross  rates,  tolls,  and  proceeds  arising  from  the  said 
traffic,  with  no  other  deduction  from  the  same  than  that  here- 
after mentioned ;  and  with  this  proviso,  that  nothing  herein 
contained,  nor  elsewhere  provided,  shall  authorise  the 
Manchester  and  Bolton  Railway  Company  to  receive  fcr 
the  use  of  their  railway,  being  the  pomt  of  junction  of  it 
with  the  Bury  and  Rossendale  Railway,  at  Salford,  for  a 
greater  distance  than  half  the  length  between  such  point  of 
junction  and  the  terminus  of  the  Manchester  and  BotUm 
Railway,  in  Salford ;  nevertheless  the  Manchester  and 
Bolton  Railway  Company  shall  be  entitled  to  charge  for 
the  use  of  such  portion  of  their  railway,  for  a  length  of  two 
miles  at  the  least.**  And  the  fourth  section  provided  for 
certain  deductions  from  the  gross  traffic,  before  the  appor* 
tionment  mentioned  in  the  third  clause  of  the  agreeQient 
should  take  place. 

This  agreement  was  confirmed  and  explained  by  another 
between  the  same  parties,  made  on  the  22d  day  of  January 
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1844,  by  which  the  provisions  of  the  previous  deed  were        1866. 
^reed  to  be  embodied  in  any  Act  of  Parliament  for  esta-    Lancashibb 
blishing  the  Manchester ^  Bury,  and  Rossendak  Company.       y  ^° 

The  7  &  8  Viety  c.  Ix,  was  the  Act  which  incorporated  BailwatCo. 
the  Manchester,  Bury,  and  Rossendale  Railway  Company,  £^ 
with  power  to  make  a  railway  joining  the  Manchester  and  Lahcabhirb 
Bolton  Railway,  in  the  township  of  Clifton,  and  passing 
through  Clifton  and  other  places  to  fVhalley,  in  the  county 
of  Lancaster,  Certain  portions  of  that  Act,  in  effect,  pro- 
vided that  after  the  junctions  between  the  railway  thereby 
authorised,  and  the  Manchester,  Bolton  and  Bury  Railway 
at  Clifton,  should  have  been  effected,  and  the  Manchester, 
Bury,  and  Rossendale  Railway  opened  to  Bury  for  pas- 
sengers' traffic,  the  Manchester,  Bury,  and  Rossendale 
Railway  Company  should  at  all  times  be  entitled  to  use  so 
much  of  the  Manchester,  Bolton,  and  Bury  Railway  as  lay 
between  the  point  of  junction  at  Clifton  and  the  then 
Salford  terminus  of  the  last-mentioned  railway,  with  their 
own  engines,  carriages,  &c.,  for  the  conveyance  of  all  such 
passengers,  cattle,  goods,  &c.,  of  every  description,  and  of 
such  only  as  should  have  first  bona  fide  passed  along  the 
railway  by  that  Act  authorised  to  be  made  from,  or  should 
afterwards  bond  fide  pass  along  the  same  railway  to,  any 
of  the  usual  stations  or  stopping  places  thereon,  subject 
only  to  the  payment  of  such  toll,  and  to  such  deductions 
and  regulations  as  might  previously  have  been  or  might 
thereafter  be  determined  upon  by  mutual  agreement  between 
the  two  companies.  And  also  for  the  purposes  of  such 
traffic,  and  such  only,  to  use  the  station  at  Salford.  And 
then  further  provisions  were  made  with  reference  to  the  use 
of  the  before-mentioned  station  at  Salford,  in  case  of  addi- 
tional accommodation  being  required  by  the  Manchester, 
Bury,  and  Rossendale  Company.  The  railway  so  autho- 
rised, and  called  the  Manchester,  Bury,  and  Rossendale,  was 
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185B.        afterwards  constructed,  commencing  by  a  junction  with  the 

Lancashire    Mancheatery  Bolton^  and  Bury  Railway,  at  Clifton. 

YomLhirb       •  '^^®  length  of  the  Manchester y  Bolton^  and  Bury  RaM- 

BailwayCo.    way,  from  the   station   at   Salford  to   such  junction  at 

E^       •  Clifton  J  was  four  miles ;  the  length  of  line  authorised  by 

L^cASHiRE    the  statute  of  the  7  &  8  Vict,  c.  Ix,  being  the  Manchester, 

Bury^  and  Rossendale  Railway,  was  fourteen  miles,  and 

the  length  of  so  much  thereof  as  extended  irom  the  said 

point  of  junction  to  Bury  was  six  miles,  and  no  more. 

By  the  8  &  9  Vict,  c.  xxxv,  called  the  East  Lancashire 
Railway  Act,  1845,  an  extension  of  the  Manchester,  Buryy 
and  Rossendale  was  authorised  to  Accrington,  Colne,  and 
Biackbum,  and  upon  the  sale  and  purchase  of  the  exten- 
sion taking  effect,  the  united  undertaking  was  to  be  called 
'^  The  East  Lancashire  Railway.''  A  conveyance  was  duly 
executed  under  such  power  on  the  4th  day  of  August,  1845, 
whereby  the  two  undertakings  were  united,  and  became 
the  East  Lancashire  Railway  Company. 

An  agreement  was  on  the  19th  day  of  March  1846 
entered  into  between  the  proprietors  of  the  Manchester, 
Bolton,  and  Bury,  Canal  Navigation  and  Railway,  therein- 
after called  the  Bolton  Company^  of  the  first  part,  the 
Manchester  and  Leeds  Railway  Company  of  the  second 
part,  and  the  East  Lancashire  Railway  Company  of  the 
third  part,  and  was  sealed  with  the  seals  of  tlie  said  three 
several  companies,  whereby  it  was  (amongst  other  things) 
agreed  that  the  East  Lancashire  Company's  agreement  of 
the  22d  day  of  January  1844,  and  the  provisions  of  the 
Act  of  Parliament  affecting  the  Bolton  Company,  as  afore- 
said, should  be  confirmed  by  the  then  pending  Act,  for  the 
amalgamation  of  the  Manchester  and  Leeds  Railway 
Company,  and  the  said  company  of  proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and 
Railway   Company,   or  some  other   Act  of    Parliament, 
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fiulgect  to  the  provision  that  the  East  Lancashire  Com-        1856. 

pany,  in  respect  of  the  traffic  passing  from  the  Mafichester  Lancaahirb 

and  Bolton  line  to  the  Victoria  station,   or  elsewhere,  Yob^hirb 

should  be  liable  to  pay  to  the  Bolton  Company,  or  to  the  Railwa.tCo. 

company  so  to  be  amalgamated  as  aforesaid,  for  the  use  of        £^9^ 

the  Manchester  and  Bolton  line  between   Clifton  and   J^^'cashibk 
o  ,^    ,     ,  ,     ,  /.I,  Railway  Co. 

oaffordf  the  same  sums  only  by  way  of  toll  as  were  set 

forth  in. the. agreement  dated  the  22d  January  1844  ;  and 

provision  was  made  for  the  use,  by  the  Bast  Lancashire 

Railway  Company,  of  a  certain  then  intended  line  and 

station  called  the  Blachfriars  line  and  station  respectively, 

(which  were  never  constructed),  and  provisions  were  made 

for  the  arrangement,  according  to  plans  agreed  on  by  certain 

engineers  named  in  such  agreement,  of  the  passenger  station 

and  goods  accommodation  at  Salford,  with  arrangements 

as  to  additional  accommodation,  subject  to  the  provisions 

of  the  agreement  of  22d  January  1844. 

The  Victoria  station  was  a  station  belonging  partly 
to  the  Mcmchpster  and  Leeds  Railway  Company,  and 
partly  to  the  London  and  North- Western  Railway  Com- 
pany, and  was  connected  with  the  Salford  station  of  the 
Manchester f  Bolton^  and  Bury  Railway,  by  a  short  branch 
of  1,290  yards  in  length,  whereby  a  communication  was 
established  between  some  of  the  lines  of  the  Manchester 
and  Leeds  Railway  Company,  and  that  of  the  Manchester^ 
Bolton^  and  Bury  Canal  Navigation  and  Railway. 

By  an  Act  of  the  9th  and  lOth  years  of  the  reign  of 
Her  present  Majesty,  c  ccclxxviii,  the  real  and  personal 
estate  and  effects,  rights,  privileges,  powers  and  authorities 
of  the  proprietors  of  the  Manchester ^  Bolton,  and  Bury 
Canal  Navigation  and  Railway  were  vested  in  the  Man" 
Chester  and  Leeds  Railway  Company;  and  in  that  Act 
there  was  a  proviso,  that  for  passengers  and  goods,  &c., 
passing  less  than  six  miles  over  the  railways  thereby  amal- 
gamated, including  the  Manchester,  Bolton,  and  Bury 

VOL.  V.  do 
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1^56.        Railway,  the  Manchester  and  Leeds  Railway  Company 
LA.NCA8HIBB    might  receive  tolls  as  for  six  miles.    And  the  agreements 

Yo^suiRK    ^*^'®  ^^  °^^  ^^  ^®  22d  of  January  1844,  and  the  19th 
Railway  Co.  of  March  1846,  except  80  far  as  they  were  inconsistent 

mm 

jj^  with  the  now  reciting  Act,  were  confirmed,  and  there  was 
Lancasuirb  a  clause  saving  all  the  rights  of  the  EaU  Lancashire  Rait 
way  Company  as  to  the  use  of  the  Manchester ^  BdUmij 
and  Bury  Railway,  and  the  station  at  Salford,  &c. 

By  an  agreement  of  the  11th  of  January  1848,  made 
between  the  Lancashire  and  Yorkshire,  late  the  Manchester 
and  Leeds  Railway,  of  the  one  part,  and  the  JEast  Lanca* 
shire  Railway  Company,  provision  was  made  for  the  expen- 
diture necessary  for  providing  the  requisite  additional 
station  accommodation  for  goods  and  passengers  at 
Salfordf  as  under  the  former  agreements,  which  additional 
station  accommodation  was  afterwards  proTided,  and 
10,000/.,  part  of  the  cost,  were  advanced  by  the  East 
Lancashire  Railway,  under  oonditioiis  proTided  by  this 
agreement. 

Other  Acts  of  Parliament,  creating  the  BlaeUmm  and 
Preston  Railway  Company,  and  the  Liverpool^  Ormshirk, 
and  Preston  Railway  Company,  and  then  HfnalEi^"^**i"g 
them  with  the  East  Lancashire  Company,  ''with  all  the 
rights,  powers  and  authorities  thereof,'^  were  then  set 
forth. 

By  an  Act  of  the  9  &  10  Vict>  c.  cdxxvi,  powers  were 
given  to  the  East  Lancashire  Company  to  alter  the  Kne 
and  level  of  its  railway,  and  abandon  a  part  of  the  ext^- 
sion  lines;  and  this  Act  contained  a  proviso  that  notfaii^in 
it  should  alter,  diminish,  or  prejudice  any  of  the  rights, 
privileges,  powers  or  authorities  vested  in  the  lUaHchester 
and  Leeds  Railway  Company,  except  so  far  as  by  the  said 
Act  altered  or  repealed. 

Another  Act,  10  &  11  Vict.,  c.  cclxxxviii,  gave  power  to 
the  East  Lancashire  Railway  Company  to  purchase  addi- 
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tional  ground   for  station,  &c.y  accommodation;  and  by        1856. 
another  Act  of  the  same  year  authority  was  given  to  extend    Lancashibb 
the  line  into  Preston,  and  to  demand  the  same  tolls  as    Yo^shirb 
were  authorised  to  be  demanded  by  the  East  Lancashire  RailwatCo. 
Amalgamation  Act,  1846.  E^'si. 

The  special  verdict  then  found  that  by  an  Act  of  9  &  10  Iiakcashijre 
Vict,  c  cccxc,  mtituledy  ''An  Act  for  making  certain  Rail- 
ways in  the  West  Riding  of  the  County  of  Yarkf  to  be  called 
the  West  Ridii^  Union  Railways/'  certain  persons  yreve 
incorporated  by  the  name  of  the  West  Riding  Union 
Railways  Company,  and  were  authorised  to  make  .certain 
railways  communicating  with  the  Manchester  and  Leeds 
Railway,  and  to  receive  rates  and  toll  for  passengers  and 
goods,  with  a  proviso,  that,  with  respect  to  the  same 
passing  over  the  said  railways  for  a  less  distance  than  six 
miles,  the  said  company  thereby  incorporated  might  receive 
toll  as  for  six  miles;  and  it  was  provided  that  after  the 
amalgamation  of  the  company  thereby  incorporated  with 
the  Manchester  and  Leeds  Railway  Company,  the  maximum 
rates  q{  charge  authorised  by  the  West  Riding  Union 
Railways  Act,  for  the  conveyance  of  passengers,  &c., 
includii^  every  item  of  charge,  except  Government  duty, 
should  be  applicable  to  the  Manchester  and  Leecb  Railway, 
and  to  all  other  railways  before  then  or  in  that  Session  of 
Parliament  amalgamated  vrith  the  Manchester  and  Leeds 
Railway  Company,  but  such  provision  not  to  allow  the 
Manehester  and  Leeds  Railway  Company  to  charge  any 
higher  rate  than  previously  authorised. 

And  by  a  farther  provision  in  this  Act,  the  West  Riding 
Union  Railways  were  vested  in  the  Manchester  and  Leeds 
Railway  Company  at  the  expiration  of  three  months  from 
the  18th  day  of  August  1846. 

It  was  farther  found  that  the  junction  at  Clifton,  between 

3  o  2 
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]8d6.        the  Manchester  J  Bury^  and  Rossendale  Railway ,  and  the 

Lancashibb    MfinchesteTf  Bolton^  and  Bury  Railway,  was  effected,  and 

YoiiKauiRE    *^®  Manchester^  Bury^  and  RossendaU  line  opened  for  traffic 

Railway  Cob  to  Bury  and  elsewhere,  and  that  that  Company,  afterwards 

EaVt        ^6  ^^^^  Lancashire  Railway  Company,  at  all  times  used 

Lancashirk   gQ  much  of  the  Manchester  and  Bolton  Railway  as  lies 
Railway  Co.  -^ 

between  Clifton  and  Salford  station,  and  that  between 

Clifton  and  Salford  there  were  two  intermediate  stations^ 

called  Pendleton  and  Winsor  Bridge*     And  that  between 

the  20th  April  1849  and  the  1st  June  1849,  carriages,  &c., 

of  the  E(ist  Lancashire  Railway  Company,  with  passengers, 

goods,  &c,  passed  over  the  Manchester  and  Bolton  Railway 

between  Clifton  junction  and  Salford^  and  that  some  of 

such  traffic  came  from,  and  other  part  passed  to,  stations 

and  places  beyond   the   portion   of  Defendant's  railway 

which  formed  the  original  Manchester,  Bury,  and  Rossesr 

dale  line. 

Upon  the  facts  set  out  in  such  special  verdict,  three 
questions  arose — 

1.  Upon  what  principle  the  reduced  toll  agreed  ^y  both 
parties  to  be  payable  in  respect  of  the  traffic  of  the  original 
Manchester,  Bury  and  Rossendale  Railway  ought  to  be 
calculated. 

The  Lancashire  and  Yorkshire  Company  contended  that 
the  distance  of  four  miles  between  Clifton  junction  and 
Salford  was  intended  by  such  agreement  to  be  treated  as 
two  miles,  for  the  purpose  of  ascertaining  the  distance 
travelled  by  the  Manchester,  Bury,  and  Rossendale  traffic, 
as  well  as  for  the  purpose  of  charging  for  the  same,  the  two 
miles  mentioned  in  tiie  agreements  being  treated  as  a  con- 
ventional distance  to  be  dealt  with  in  all  cases  in  lieu  of  the 
actual  distance  of  four  miles ;  while  the  East  Lancaskire 
Company  contended  that  such  distance  was  to  be  treated 
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as  four  miles   (its   actual  length),   in   ascertaining  the        18-^6. 
distance  travelled,  and  as  two   miles  in  estimating  the    Lancashire 

charge  (a).  YoRKiiiRE 

2.  The  Lancashire  and   Yorkshire  Company  also  con-   Railway  Co. 
tended  that  the  reduced  rate  in  question,  however  calcU"^         £^'n. 
lated,  only  applied  to  the  traffic  of  the  original  Manchester^    Lakcahhtrr 
Bwry^  and  Rossendak  line,  and  not  to  its  branches,  exten- 
sions, or  lines  amalgamated  therewith. 

3.  The  same  company,  thirdly,  contended  that,  as  to 
traffic  passing  from  the  junction  at  Clifton  to  Salfard,  or 
the  contrary  way,  arising  from  or  passing  to  places  or 
stations  beyond  the  original  Manchester,  Bury,  and  RoS" 
tendak  Railway,  the  East  Lancashire  Company's  traffic 
was  in  the  same  situation  as  that  of  other  railways  and  the 
public,  and  was  liable  to  the  clause  in  the  Lancashire  and 
Yorkshire  Act,  the  9  &  10  Vict,  c.  ccclxxviii,  s.  12,  allowing 
them  to  charge  the  rates  as  thereby  reduced  (and  which 
were  fiirther  reduced  by  the  West  Riding  Union  Railways 
Act,  1846),  as  for  six  miles  for  less  distances  travelled  over 
their  line  of  railway. 

The  Couil  of  Exchequer  gave  judgment,  that  the  Lanr 
cashire  and  Yorkshire  Company's  principle  of  calculations 
was  not  correct,  and  that  the  reduced  toll  did  not  apply  to 
the  extended  lines  of  the  Manchester,  Bury,  and  Rossen^ 
dale  Railway,  but  that  the  six  mile  clause  was  applicable ; 
and  judgment  was  accordingly  entei'ed  for  the  Plaintiffs  for 

(a)  For    example,   if  traffic  2 1  dL  ;  while,  according  to  the 

passed  from  Salfcrd  station  to  Eoit  Lancashire  Company's  ar- 

Bnry,  a  distance  of  ten  miles,  gument,  the  proportion  would  be 

that  is,  six  miles  from  Bury  to  as  2  to  10,  or  2  ^.,  the  difference 

CHfUm  jvnction,  and  four  miles  arising  from  the  formercompany 

tlience  to  Salford,  and  the  toll  calculating   the    distance   from 

10  respect    thereof   was  10  J.  ;  Sal/ord  to  CliJUm  as  two  miles, 

according  to  the  Laneaihirt  and  while  the  latter  treated  it  as  four 

Ytirktkire  Company's  argument,  miles.    This  point  was  not  ar- 

the  proportion  of  toll  payable  to  gued  in  the  present  appeal, 
them  would  be  as  2   to  8,  or 

Sod 
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1856.  382/.  ll«.  2d.  {b)    A  writ  of  error  was  brought  apon  this 

LiLNCASHiRB  judgment  in  the  Exchequer  Chamber,  and  that  court  held 

YoRKBHiRB  ^^*'  ^®  PlaintifPs  principle  was  not  correct,  and  that  the 

RailwatCo.  reduced  rate  applied  to  the  extended  lines;  and  the  judg- 

£^  ment  of  the  Court  of  Exchequer  was  accordingly  reversed, 

LAifCASHiRK   and  iudmient  entered  for  the  Defendants  (c). 
Railway  Co.        ^r.;^  ^  .      ^  ,^       ,       V 

1  he  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Aldenony 

Mr.  Justice  Cokridge,  Mr.  Justice  Wigkimanf  Mr.  Justice 

Cresswellf  Mr.  Justice  J5r&,  Mr.  Justice  WilHamSy  Mr. 

Baron  Martin,  Mr.  Justice  CrowdeTf  Mr.  Justice  WiUes^ 

and  Mr.  Baron  BramweU  attended. 

Mr.  Atherton  and  Mr.  TomUnsfm  (Mr.  Spinlu  was 
with  them),  for  the  Plainti&  in  Error : 

Though  at  the  moment  of  entering  into  the  contract  of 
November  1843,  it  might  probably  have  been  expected  that 
new  lines  of  railway  would  be  created  immediately  adjoining 
those  which  were  then  in  existence,  and  were  the  subjects 
of  the  agreement,  still  the  arrangements  and  stipulations 
then  made  were  intended  to  be  strictly  confined  to  the 
existing  lines  and  stations.  The  companies  which  formed 
the  lines  afterwards  amalgamated  were  not  in  any  way 
parties  to  this  agreement,  and  cannot  be  benefited  by  it 
This  agreement  must  be  looked  at  with  reference  to  the 
1  &  2  Will.  4,  c.  Ix,  when  it  will  clearly  appear  th^  the 
journey  must  be  a  journey  to  or  fix>m  some  stipulated 
places  on  the  line.  Of  course,  therefore,  places  on  lines  not 
then  made,  nor  even  projected,  cannot  be  included  in  it 
Nor  did  any  of  the  subsequent  Acts  declare  that  they  should 
be  included.  Nor  could  it  refer  to  traffic  coming  from  a 
line  which  belonged,  like  the  North- Western,  to  neither  o( 
the  contracting  parties.    The  Appellants'  line  terminates  at 

(b)  7  Exch.  126.  (c)  0  Exch.  591. 
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the  Salford station;  at  the  Victoria  station  the  line  of  the        ^J^* 
Korth- Western  Company  terminates ;  so  that  traffic  might    Lancashirb 
come  up  that  line  from  beyond  that  station,  and  then  go  on    Yorkshirb 
to  Bury.    Such  traffic  was  not  intended  to  be  included  in  Railway  Co. 
the  agreement ;  for  that  would  have  been  to  agree  that  all         East 
the  North-Westem  traffic  which  happened  to  pass  along  a  rJ^^^Co^ 
part  of  the  East  Lancashire  line  should^  because  it  had  so 
passed,  pay  a  smaller  toll  to  the  Lancashire  and  Yorkshire 
line,  when  brought  upon  that  line.     In  that  way  every  rail- 
way company  in  the  kingdom  might  be  benefited  at  the 
expense  of  the  Lancashire  Kad  Yorkshire  Company.    Such 
a  result  was  not  contemplated,  and  the  construction  of  the 
agreement  that  would  produce  it  cannot  be  supported. 

If  all  the  traffic  not  merely  originating  on  the  Manchester 
and  Rossendale  line,  and  carried  along  it,  but  coming  to  it 
from  any  other  line  or  lines,  may  be  carried  along  the  Lan^ 
caMre  and  Yorkshire  line  at  a  reduced  rate,  it  will  be 
impossible  to  make  a  correct  calculation  of  the  tolls  to  be 
paid*  For  coming  from  other  lines,  there  will  have  been 
paid  for  such  goods,  or  passengers,  a  gross  sum,  which 
must  include  the  toll  in  respect  of  the  line  where  the  traffic 
originates,  the  tolls  due  for  passing  along  the  East  Lanca- 
shire line,  and  a  proportionate  sum  for  the  Lancashire  and 
Yorkshire  Railway,  along  which  the  traffic  has  really  passed. 
That  sum  can  never  be  correctly  ascertained ;  and  the  in- 
ability to  ascertain  it  is  a  strong  argument  to  show  that  it 
never  could  have  been  the  intention  of  the  parties  to  enter 
into  a  contract  where  such  a  difficulty  must  inevitably 
arise* 

Mr.  H.  Hill  (Mr.  J.  Henderson  was  with  him),  for  the 
Defendants  in  Error : 

The  contract  here  was  very  beneficial  to  the  Appellants, 
as  it  preserved  to  them  a  part  of  the  profits  of  the  Bury 

3  o4 
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1856.  Canal  navigationy  which  would  have  been  entirdy losttothem 

LAKCAsaiia  if  a  railway  there  had  been  made  by  any  persons  with  whom 

YoiuuHiRK  *^®y  ^^  ^^  contract    That  was,  in  truth,  a  great  purpose 

Railway  Co.  of  this  agreement,  and  formed  a  good  consideration  for  what 

Ml 

j^^gg  was  then  agreed  to.  The  Court  below  recc^nised  this  state 
^^cASHua    of  things  (d).    The  cases  of  Dand  v.  Kingscote  (e),  and 

Bishop  V.  North  (J\  show  that  the  principle  now  con- 
tended for  by  the  Defendants  in  Error  is  applicable  to 
cases  like  the  present  The  real  meaning  of  the  parties 
was  this,  that  the  traffic  to  be  operated  on  by  this  agree- 
ment must  be  that  which  bona  fide  passed  along  the 
Bury  and  Rossendale  Railway,  but  it  was  not  confined  to 
that  which  only  originated  on  that  railway.  And  there 
is  nothing  in  any  of  the  Acts  of  Parliament  to  limit  this 
right 

[The  Lord  Chance/lor. — Suppose  the  Rossendale  Com- 
pany had  set  up  an  omnibus,  and  given  notice  that  any  one 
should  be  taken  in  it  as  a  passenger  for  a  certain  sum,  say 
]0«.,  to  what  proportion  of  that  charge  would  the  Rossen- 
dale Company  be  absolutely  entitled  ?] 

To  a  mileage  rate.  There  would  be  no  difficulty  in 
making  tlie  calculation,  the  moment  the  rule  as  to  the  con- 
struction of  this  agreemeut  on  which  it  must  be  made  had 
been  fixed. 

He  was  stopped. 

Mr.  At  her  ton  in  reply : 

The  traffic  to  be  the  subject  of  this  agreement  was 
that  of  the  Bury  and  Rossendale  Railway,  and  of  that 
alone.  It  never  was  meant,  in  giving  to  one  party  the 
benefit  of  his  own  traffic  over  the  line  of  the  other  party 
that  that  other  should  be  made  to  suffisr  a  general  com- 

(d)  0  Ezoh.  698.  (/)  11  Mee.  &  Wols.  418. 

(e)  6  Mee.  &  WeU.  174. 
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petition  on  his  own  line  from  traffic  brought  from  other  1856. 

linesy  beyond  and  independent  of  that  of  his  co-contrac-  Lancashirb 

tor.     Yet  such  must  be  the  result  if  the  agreement  of  the  YoiI^hirb 

other  side  is  to  prevail;  and  when  general  traffic  is  thus  Railway  Co. 

brought  on  the  line,  it    will  be  impossible  properly  to  £j^t 

calculate  the  proportions  of  the  payments.  Lakcashirb 

The  Lord  Chancellor,  after  stating  the  nature  of  the 
question,  said, 

That  he  had  received  an  intimation  from  the  learned 
Judges  that  they  had  formed  a  very  strong  opinion  on 
the  question  whetiier  the  judgment  of  the  Court  below 
was  correct,  so  strong  that  he  had  interrupted  Mr.  Hill 
when  he  was  addressing  the  House  for  the  Defendants 
in  Error.  If  upon  fiirther  reflection  they  should  alter  that 
opinion,  the  case  must  be  fully  heard  out.  But  at  present 
what  he  proposed  to  do  was,  to  ask  the  learned  Judges 
whether  they  all  agreed  in  one  opinion,  and  were  now 
prepared  to  state  it. 

Mr.  Baron  Aldenon  intimated  that  they  did  agree  in 
opinion,  but  he  requested  time  to  put  it  into  form. 

Mr.  Baron  Alder$oni 

My  Lords,— Her  Majesty's  Judges  have  taken  into  con-  1  July, 
sideration  the  arguments  which  have  been  urged  in  this 
case,  and  we  have  all  come  to  the  conclusion  that  the 
decision  of  the  Exchequer  Chamber  was  right.  The 
question  shortiy  is,  what  was  the  extent  of  the  agreement 
made  between  the  Manchester  and  Bolton  Railway  Com- 
pany and  the  Bury  and  Rossendale  Railway  Company. 
And  this  mainly  depends  on  the  third  clause  of  the 
agreement,  signed  by  Messrs.  Barnes  ^  Grundi/,  and 
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1856.        dated  14th   November  18AB,  by  which  it  was  agreed. 

liANCASHiaB    [His  Lordship  read  it]  {g) 

Yo  *"^  El        ^^^  ^^  provides  for  the  use  of  the  four  mOes  of 

Railway  Co.  the  Manchester  and  Bolton  Railway  (yiz.  from  CUfton 
y/^i        to   Salford)y  as   a   part  of  the  Bury  and   jRassendate 

Lahcashiu  Railway^  but  restrains  that  use  to  those  purposes  alone 
where  both  lines  are  used,  bo  as  to  prevent  the  user  of  that 
part  of  the  Manchester  and  Bolton  Railway  by  the  Bury 
and  Rossendale  Railway  Company  in  competition  with 
them,  and  to  this  privilege  is  added  that  of  the  use  of  the 
station  at  Salford,  in  subordination  however  to  the  Jlla$h 
Chester  and  Bolton  Company  by  the  Bury  and  Rossendale 
Company.  The  terms  on  which  these  privileges  are  granted 
are  the  payment  to  the  Manchester  and  BoUon  Company 
of  a  pro  ratd  proportion  of  the  proceeds  of  this  traffic, 
according  to  the  distance  passed  over  the  two  lines  respec- 
tively by  the  Bury  and  Rossendale  Company. 

At  the  time  of  this  agreement,  there  were  no  other  lines 
of  railway  running  into  the  Bury  and  Rossendale  Railway. 
The  Court  of  Exchequer  held  that  the  agreement  was 
limited  to  the  traffic  originating  and  then  travelling,  or 
about  to  travel  on  the  Bury  and  Rossendale  Railway  alone. 
The  Judges  of  that  Court  were  mainly  induced  io  arrive  at 
that  conclusion,  by  the  circumstance  that  the  contract 
provided  only  for  a  limited  amount  of  accommodation  at 
the  Salford  station.  But  on  adverting  to  the  terms  of  the 
agreement,  we  think  tnis  was  not  well  founded,  for  the 
agreement  in  the  second  article  had  provided  that  the 
Bury  and  Rossendale  Company  was  to  pay  for  any  addi- 
tional accommodation  to  the  station  arising  from  the 
traffic  of  the  Bury  and  Rossendale  Company,  as  arbitrators 

• 

(y)  Ante^  p.  793  et  seq. 
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might  determine.    And  by  the  facts  subsequently  added  to  1B56. 

the  special  verdict,  it  appears  that  farther  arrangements  Lancashiri 

were  afterwards  made,  and  a  power  of  erecting  additional  Yorkshibb 

buildings  given  to  that  company,  then  called  the  £ai^t  Railway  Co. 

Lancashire  Company,  for  the  purpose  of  accommodating  £^ 

the  traffic,  then  and  since  called  the  EaH  Ldncaskire    LAiicAsmRB 
,     ^  Railway  Co. 

traffic. 

We  think,  therefore,  that  the  agreement  cannot  be  re- 
stricted by  the  supposed  limitation  arising  out  of  the  size  of 
the  Salfard  station,  and  that  the  parties  did  not  contemplate 
anything  short  of  accommodating  at  that  station,  in  its 
then  or  extended  state,  anything  less  than  the  whole  traffic 
which  m^ht  come  from  any  quarter  to,  and  be  brought  in 
any  mode  of  conveyance  to,  and  then  carried  along  the 
Bury  and  RoMsendak  Railway.  Now  this  would  reasonably 
mdude  any  new  road  or  canal  or  railway.  The  limit 
would  be,  what  traffic  could  be  accommodated  and  enabled 
safely  to  pass  along  the  Bury  and  Rassenda/e  Railway. 
All  such  traffic  having  so  passed  along  between  Itawtenslall 
and  Clifton  was  to  be  allowed  to  pass  on  under  the  agree- 
ment between  Clifton  and  Sal/ord. 

It  was  suggested  that  there  might  be  a  difficulty  in  some 
cases  in  calculating  the  amount  of  the  pro  raid  payment, 
as  if  goods  were  brought  from  a  distance  for  a  gross  sum 
to  Manchester y  to  be  carried  on  by  the  Bury  and  Rossendak 
Railway  Company,  without  a  distinct  separation  of  the 
sums  paid  for  bringing  them  to  that  railway  and  carrying 
them  on ;  but  no  such  difficulty  occurs  in  the  present  case, 
or  indeed  is  likely  to  occur  in  future. 

We  think,  therefore,  that  all  traffic  brought  by  any  other 
line  to  the  railway  between  Rawtenstall  and  Clifton  is  part 
of  the  traffic  of  the  Bury  and  Rossendale  Railway ;  that  if 
it  passes  over  that  railway  and  anives  at  Clifton,  it  is 
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1856.         entitled  to  go  forward  to  Salfordy  under  the  conditions  of 
LANCAhHiRB    this  agreement,  and  that  therefore  the  judgment  of  the 

Yorkshire    ^^^  ^^  Exchequer  Chamber  is  right. 
Railway  Co. 

East  '^^  ^^^  Chancellor : 

I^NCA!tHira  My  Lords,  this  case  having  been  argued  partly  on 
Friday  and  then  again  yesterday,  the  learned  Judges  have 
now  delivered  their  unanimous  opinion,  that  the  judgment 
of  the  Court  below  was  perfectly  right. 

Concurring  as  I  do  in  that  opinion,  it  being  one,  indeed, 
which  I  had  myself  strongly  formed  during  the  prepress  of 
the  argument,  I  do  not  know  that  I  need  do  more  than 
simply  tender  my  advice  to  your  Lordships  at  once  to  affirm 
the  judgment  of  the  Court  below.  It  is  hardly  neces^ry 
that  I  should  add  anything  to  the  reasons  so  ably  and 
clearly  stated  in  the  opinion  just  delivered  by  Mn  Baron 
Aldersan  on  behalf  of  himself  and  the  other  Judges.  The 
only  observation  I  would  make  is  this :  there  was  in  the 
course  of  the  argument  one  difficulty  which  presented 
itself  to  my  mind,  and  one  only ;  it  was  glanced  at  in  the 
latter  part  of  the  opinion  of  the  learned  Judges.  It  was 
this :  cases  possibly  might  arise  in  which  there  would  be  very 
great  difficulty  in  saying  how  much  of  any  gross  sum  that 
was  to  be  paid  to  the  JSast  Lancashire  Railway  Company, 
in  respect  of  the  traffic  of  particular  passengers  or  goods, 
was  attributable  to  that  part  of  the  journey  which  related 
to  passing  over  the  line  of  the  Lancashire  and  Yorhshire 
Railway  Company.  Suppose  a  passenger  to  come  from  a 
great  distance,  say  from  Edinburgh^  and  to  go  to  Man- 
chester, he  pays  a  gross  sum  of  money ;  it  might  be  that 
there  would  be  a  difficulty  in  saying  how  much  of  that 
gross  sum  was  to  be  attributed  to  his  passing  over  the 
JSkut  Lancashire  Railway.     It  is  essential,  for  the  purpose 
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of  carrying  into  effect  the  contract  in  question,  tliat  that         1856. 

should  be  capable  of  being  ascertainedy  and  inasmuch  as  Lancabhibb 

cases  might  arise  in  which  it  would  be  difficult,  if  not  im-  yq^hibb 

possible,  it  occurred  to  me  that  that  might  occasion  some  Railway  Co. 

obstacle  in  this  construction  of  the  contract.     But  the         £^ 

solution  that  I  have  riven  in  my  own  mind  to  that  diffi-    I-akcakhikb 

Railway  Co, 
culty  is  quite  satisfactory,  as  far  as  I  am  concerned.     It  is 

this :  although  I  entirely  concur  in  the  judgment  of  the 
Court  below,  I  am  not  prepared  to  say  that  by  special 
contract  the  East  Lancashire  Railway  Company  might 
not  deprive  themselves  of  the  benefit  of  this  contract  which 
they  have  made  with  the  Lancashire  and  Yorkshire 
Railway  Company.  Suppose,  for  instance,  they  were  to 
stipulate  that,  for  their  own  accommodation,  a  particular 
individual  should  come  every  morning,  bringing  the  news- 
papers of  the  day  from  Manchester  to  JBury^  or  for  any 
other  purpose,  and  should  therefore  travel  without  paying  any 
toll ;  it  would  be  impossible  to  say  what  proportion  of  a  sum 
should  go  to  the  Plaintiffs'  company,  because  there  would 
be  in  that  case  nothing  to  pay.  So,  if  instead  of  paying  a  sum 
of  money  some  benefit  is  conferred  upon  the  East  Lancu" 
shire  Railway  by  a  particular  individual,  as,  for  instance,  by 
his  allowing  the  use  of  a  house  of  his,  or  a  field  of  his,  and 
in  consideration  of  that  it  is  agreed  that  he  shall  be  always 
allowed  to  travel  toll  free,  how  is  that  to  be  apportioned  ? 
In  that  case  I  think  that  this  contract  would  not  apply. 
That  is  the  solution  which  I  should  give  to  a  case  of  that 
sort.  In  an  ordinary  case,  which  is  not  only  an  ordinary 
case,  but  which  would  probably  be  the  universal  case, 
parties  would  always  pay  a  certain  amount  of  toll,  and  a 
proportion  of  that  capable  of  easy  calculation  will  be  that 
which  the  company  is  to  pay  in  respect  of  using  the  line. 
That  being  so,  I  entirely  concur  in  the  opinion  which  has 
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18M.        just  been  delivered  by  the  learned  Judges,  that  it  does  not 

Lakcashibb    matter  whether  the  traffic  comes  on  to  the  line  from 

YoRKSHiRB    -Edinburgh,  or  starts  at  once  from  RawtenstaU ;  still  for 

Railwat  Co.  whateyer  proportion  it  trayds  upon  the  line,  it  is  traffic 

TCa't  upon  the  line  within  the  meaning  of  the  contract  There- 
Lakgashibx  fQfg  I  humbly  moye  your  Lordships  to  affirm  tfaejudgmeut 
of  the  Court  of  Exchequer  Chainber. 

Judgment  for  the  Defendants  in  Error. 
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1855. 
Alexandbr  Scott        ...     Plaintiff  in  Error.        25  June. 
Gbobob  Avert    •        -        •        -    Defendant  in  Error. 

18511 

It  is  a  principle  of  law,  that  parties  cannot  by  contract  oust  the         ^^^' 
courts  of  their  jurisdiction  ;  but  any  person  may  covenant  that  no       19  May. 
right  of  action  shall  accrue  till  a  tliird  person  has  decided  on  any        10  July, 
diifeience  that  may  arise  between  himself  and  the  other  party  to 
the  ooTenant.         ' 

A,  efieeted  in  a  mutual  insurance  company  a  policy  of  insurance  on 
ship,  one  of  the  conditions  of  which  was,  that  the  sum  to  be  paid 
to  any  insurer  for  loss  should  in  the  first  instance  be  asoertuned 
by  the  committee ;  but  if  a  difference  should  arise  between  the 
insorer  and  the  committee  **  relaUye  to  the  settling  of  any  loss,  or 
to  a  claim  for  average,  or  any  other  matter  relating  to  the  insur- 
ance,'* the  difference  was  to  be  referred  to  arbitration,  in  a  way 
pointed  out  in  the  conditions :  ^provided  always,  that  no  insurer 
who  refuses  to  accept  the  amount  settled  by  the  committee  shall 
be  entitled  to  maintain  any  action  at  law  or  suit  in  equity  on  his 
policy,*'  until  the  matter  has  been  decided  by  the  arbitrators,  and  , 
**tben  only  for  such  sum  as  the  arbitrators  shall  award,*'  and  the 
obtaining  the  decision  of  the  arbitrators  was  declarsd  a  condition 
precedent  to  the  maintaining  of  an  action  : 

HsLD,  that  these  conditions  were  lawiul,  and  that,  (even  should  the 
diflerence  relate  to  other  matters  than  those  of  mere  amount,)  till 
award  made  no  acUon  was  maintainable. 


AonoN  on  three  policies  of  insurance  effected  on  the 
ship  ^  Alexander^  valued  at  2,400/.,  in  three  assurance 
companies,  of  which  both  the  Plaintiff  and  Defendant  were 
members.  It  will  be  sufficient  to  refer  to  the  first  only. 
The  declaration,  after  stating  in  the  usual  form  the  making 
of  the  policy,  alleged  that  it  was  mutually  agreed  that  all 
rules  and  regulations  of  the  association  should  be  binding 
on  the  assurers  and  assured,  as  if  they  were  inserted  in  the 
policy  and  formed  part  thereof,  and  that  the  said  rules  and 
regulations,  so  far  as  they  relate  to  the  Plaintiff's  claim, 
are  as  follows : — ^^  That  any  member,  who  shall* prove  to 
the  committee  of  the  said  association  that  his  ship  is  lost, 

VOL.  T.  3  H 
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1855.        will  be  entitled  (at  the  expiration  of  two  months  from  the 
Scott        date  of  the  first  quarterly  settlement)  to  part  paymoit  for 
Avsky        ^^  same,  but  in  no  case  to  exceed  80  /.  per  cent,  on  the 
sum  insured,  until  a  final  account  of  the  proceeds  of  the  sale 
of  the  materials  is  furnished  to  the  underwriters.     That  the 
sum  to  be  paid  by  this  association  to  any  suffering  member 
for  any  loss  or  damage  shall,  in  the  first  instance,  be  ascer- 
tained and  settled  by  the  committee;  and  the  suffering 
member,  if  he  agrees  to  accept  such  sum  in  fiiU  satisfoctioo 
of  his  claim,  shall  be  entitled  to  demand  and  sue  for  the 
same  as  soon  as  the  amount  to  be  paid  has  been  so  ascer- 
tained and  settled,  but  not  before,  which  can  only  be 
claimed  according  to  the  customary  mode  of  payment  in 
use  by  the  society."    The  declaration  then  alleged  that  the 
Plaintiff  ^'  has  performed  all  the  conditions  and  thii^  od 
his  part  by  the  said  contract,  policy,  rules,  and  regulations 
to  be  performed ;  but  that  although  he  has  always  been 
ready  and  willing  that  such  loss  should  be  ascertained  and 
settled  by  the  said  committee  according  to  the  rules  of  the 
said  association,  of  which  the  defendant  had  notiGe;  and 
although  the  Plaintiff  has  requested  the  Defendant  and  the 
said  committee  so  to  ascertain  the  said  loss,  and  althon^ 
a  reasonable  time  for  them  so  to  do  elapsed  before  the 
commencement  of  this  suit,  yet  the  siud  committee  has 
refiised  and  neglected  so  to  do ;  and  although  two  months 
have  expired  since  the  date  of  the  first  quarterly  setde- 
ment  of  the  said  association,  which  occurred  next  after  the 
said  committee  had  notice  of  the  said  loss ;  and  although 
a  final  account  of  the  proceeds  of  the  sale  of  the  mate- 
rials of  the  said  ship  was  furnished  to  the  underwriteis  of 
the  said  policy,  in  accordance  with  the  said  rules,  long 
before  the  commencement  of  this  suit ;  and  although  a 
reasonable  time  for  the  Defendant  and  the  said  committpe 
to  pay  the  said  loss  elapsed  before  the  commencement  of 
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this  suit,  yet  neither  the  Defendant  nor  the  said  committee        1865. 
has  paid  such  loss,  or  any  part  thereof."  Soon 

The  Defendant  pleaded  several  pleas,  but  the  x)nly  pleaB      avw. 
material  to  the  case  of  this  policy  are  the  fifth  and  sixth. 

The  fifth  plea  stated  that  one  of  the  rules  and  regula- 
tions of  the  Newcastle  A  1   Ituurance  Association  is  as 
follows : — '*  25.  That  the  sum  to  be  paid  by  this  associa- 
tion to  any  suffering  member,  for  any  loss  or  damage,  shall 
in  the  first  instance  be  ascertained  and  settled  by  the 
committee,  and  the  suffering  member,  if  he  agrees  to 
accept  such  sum  in  fiill  satisfaction  of  his  claim,  shall  be 
entitled  to  demand  and  sue  for  the  same  as  soon  as  the 
amoont  to  be  paid  has  been  so  ascertained  and  settled^ 
but  not  before,  which  can  only  be  claimed  according  to 
the  customary  mode  of  payment  in  use  by  the  society. 
And  if  a  diffisrence  shall  arise  between  the  committee  and 
any  suffering  member,  relative  to  the  settling  any  loss  or 
damage,  or  to  a  claim  for  average,  or  any  other  matter 
relatii^  to  the  insurance,  in  such  case  the  member  dis- 
satisfied shall  select  one  arbitrator  on  his  or  her  behalf, 
and  the  committee  shall  select  another.    And  if  the  com- 
mittee refuse  for  14  days  to  make  such  selection,  the 
suffering  member  shall  select  two,  and  in  either  case  the 
two  selected  shall  forthwith  select  a  third,  which  three 
arbitrators,  or  any  two  of  them,  shall  decide  upon  the 
claims  and  matters  in  dispute,  according  to  the  rules  and 
customs  of  the  club,  to  be  proved  on  oath  by  the  secretary." 
— **  And  in  all  cases  where  arbitration  is  resorted  to,  the 
settlement  of  the  committee  to  be  wholly  rescinded,  and 
the  statement  b^un  de  novo.     Provided  always  (and  it  is 
hereby  expressly  declared  to  be  a  part  of  the  contract  of 
insurance  between  the  members  of  this  association),  that 
no  member  who  refiises  to  accept  the  amount  of  any  loss 
as  settled  by  the  committee,  hereinbefore  specified,  in  fiill 
satis  fiEu:tion  of  such  loss,  shall  be  entitled  to  maintain  any 
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1855.  action  at  law,  or  suit  in  equity,  on  his  policy,  until  the 
.  Scott  matters  in  dispute  shall  have  been  referred  to,  and  decided 
Atbbt*  ^y^  arbitrators,  appointed  as  hereinbefore  specified;  and 
then  only  for  such  sum  as  the  said  arbitrators  shall  award. 
And  the  obtaining  the  decision  of  such  arbitrators  on  the 
matters  and  claims  in  dispute,  is  hereby  declared  to  be 
a  condition  precedent  to  the  r^ht  of  any  member  to  main- 
tain any  such  action  or  suit/* 

The  plea  then  stated,  that  **  the  said  committee,  in  pur- 
suance of  the  said  rule,  proceeded  to  ascertain  and  settle 
the  said  loss,  but  before  they  had  ascertained  or  settled  it  a 
difference  and  dispute  arose,  which  has  ever  since  existed 
between  the  said  committee  and  the  said  Plaintiff,  relating  to 
the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  los8, 
and  as  to  the  repairs  done  to  the  said  ship,  and  as  to  the 
sum  to  be  paid  by  the  said  association  to  the  Plaintiff  in 
respect  of  such  loss ;  by  reason  and  means  and  in  conse- 
quence of  which  difference  and  dispute  the  said  loss  neyer  has 
been  ascertained  or  settled  by  the  said  conunittee."  Aver- 
ment of  readiness  and  willingness  by  the  committee  to  refer, 
and  the  refusal  of  the  Plaintiff  so  to  do :  **  and  the  matters 
of  the  said  difference  and  dispute  have  not  nor  has  any  of 
them  been  referred  to  arbitrators  or  decided,  nor  has  the 
said  loss  been  ascertained  or  settled  hy  arbitrators,  as  by 
the  said  rule  is  in  such  case  required/' 

The  sixth  plea  stated,  **  that  the  said  committee  did  not 
refuse  or  neglect  to  ascertain  the  said  loss  as  alleged,  but, 
on  the  contrary,  the  Defendant  says  that  the  committee 
did  within  a  reasonable  time  in  that  behalf,  and  before  the 
commencement  of  this  action,  ascertain  and  settle  the  som 
to  be  paid  by  the  said  association  to  the  Plaintiff  for  the 
said  loss,  as  the  Plaintiff  well  knew ;  but  the  Plaintiff  was 
dissatisfied  with  the  settlement  so  made  by  the  said  com- 
mittee,  and  declined  to  accept  the  sum  at  which  they  so 
ascertained  and   settled    the  said  loss;  and  thereupon  a 
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difference  and  dispute  arosey  which  has  ever  since  existed  1855. 
betwen  the  said  committee  and  the  said  Plaintiff,  relating  Soon 
to  the  said  insurance,  to  wit,  as  to  the  extent  of  the  said 
loss,  and  as  to  the  sum  to  be  paid  by  the  said  associa- 
tion to  the  Plaintiff  in  respect  of  such  loss/'  The  plea 
then  alleged  that  the  rule  set  out  in  the  fifth  plea  was  bind- 
ing on  the  Plaintiff  and  Defendant,  and  stated  as  before, 
that  the  Defendant  and  the  committee  were  willing  to 
refer,  but  this  the  Plaintiff  refused,  &c. 

Demurrer  and  Joinder.  Upon  the  argument  of  the 
demurrers  at  the  sittings  after  Hilary  Term  1853,  the 
Court  of  Exchequer  gaye  judgment  for  the  Plaintiff  in 
Error  (a). 

On  error  brought  the  Court  of  Exchequer  Chamber  re- 
versed that  judgment,  and  gave  judgment  for  the  Defendant 
in  Error  (a).     This  writ  of  error  was  thereupon  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parker 
Mr.  Baron  Alderson,  Mr.  Justice  Coleridgej  Mr.  Justice 
MomUj  Mr.  Justice  Cresswell,  Mr.  Justice  Wiffhiman^  Mr. 
Justice  ErlCf  Mr.  Justice  Williams,  Mr.  Baron  Martin, 
Mr.  Justice  Crompton,  and  Mr.  Justice  Crowder,  attended. 

Mr.  Athertan  and  Mr.  C.  E.  Pollock  for  the  Plamtiff 
in  Error: 

The  fifth  plea  is  bad.  It  sets  up  an  agreement  which  is 
m  itself  illegal,  as  ousting  the  jurisdiction  of  the  courts  of 
law,  and  which,  if  it  could  be  good,  is  likewise  inapplicable 
to  the  state  of  &cts  there  set  forth.  The  supposed  agree- 
ment assumes  the  right  of  action  in  a  suffering  member 
when  the  committee  shall  have  settied  the  claim,  but 
denies  that  right  if  the  member  questions  the  amount  thus 
settied.  The  effect  of  that  would  be  to  restrict  the  right  of 
the  member  to  sue  for  any  sum  except  that  which  the  com- 

(a)  8  Exch.  487-497. 
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1855.  mittee  might  chogae  to  award  him.  The  hw  will  not  allow 
Scott  Buch  a  restriction ;  besides,  the  facts  stated  in  the  plea  show 
AvKKT.  *^^  ^  supposed  rule  to  be  inapplicable,  for  they  show  that 
the  committee  never  did  come  to  a  final  decision  as  to  the* 
amount,  so  that  the  Plaintiff  never  was  in  the  ccmditioD  of 
a  member  who  refused  an  amount  settled  by  the  oonmdttee. 
In  that  respect,  therefore,  the  plea  affords  no  answer  to  the 
action. 

The  declaration  established  a  dear,  complete,  indepen- 
dent contract  of  insurance,  and  not  a  contract  depending  on 
what  might  be  done  on  the  intervention  of  a  third  party. 

[Lord  Campbell. — All  the  rules  and  r^ulations  are  ex* 
pressly  made  part  of  the  contract] 

That  is  so,  but  the  question  is  how  fiaur  one  of  those  rules, 
which  contravenes  a  principle  of  law,  can  be  operatiTe.  That 
rule  professes  to  make  an  award  a  condition  precedent  to 
the  right  to  sue,  except  for  a  sum  awarded.  Such  a  con- 
dition is  illegal. 

It  is  admitted  that  a  mere  agreement  to  refisr  cannot  be 
a  bar  to  an  action.  This  is  nothing  more  than  a  mere  con- 
tract to  refer;  it  is  the  ordinary  arbitration  clause,  but  it  is 
not  a  submission,  for  the  arbitrator  is  neither  chosen  nor 
appointed.  If,  therefore,  the  Plaintiff  is  deprived  of  his 
right  of  action  the  sum  may  never  be  settled,.and  he  will 
never  obtain  compensation  for  his  loss. 

Now,  as  to  the  sixth  plea,  which  if  good  does  entireiy 
bar  the  right  of  action.  On  that  plea  the  question  is,  whe- 
ther by  the  operation  of  that  rule  attaching  on  the  policy 
the  Plaintiff  is  barred  fit>m  proceeding  at  law,  and  is  bound 
to  resort  to  an  arrangement  by  arbitration  such  as  the  25th 
rule  describes.  The  terms  of  that  plea  may  be  a  little 
more  stringent  than  those  of  the  5th  plea,  but  this  again 
is  an  attempt  to  set  up  an  agreement  to  refer  as  a  bar  to 
an  action  at  law,  or  else  the  agreement  is  alt<^ether  void, 
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because,  while  it  pretends  only  to  affect  the  amount  of  the        18^* 
daim,  it  really  inyolyes  the  principles  on  which  that  claim        Soott 
18  founded.    Total  loss,  average  loss,  deviation,  and  all       aykrt. 
other  matters,  are  included  within  it.    The  words  of  the 
condition  itself  are,  not  merely  any  difference  as  to  the 
amount,  but  also  ^  any  other  matter  relating  to  the  in 
suranoe."    That  might  involve  questions  of  the  most  diffi- 
cult nature  in  insurance,  all  which,  it  is  contended  on  the 
other  side,  must  be  referred  to  arbitration,  and  absolutely 
decided  by  two  out  of  the  three  arbitrators,  without  the 
assured  being  at  liberty  to  bring  them  under  the  considera- 
tion of  a  court  of  law.    That  cannot  be  a  valid  agreement. 
This  is  not  a  contract  to  pay  the  assured,  in  the  event  of 
loss,  so  mud)  as  certain  parties  shall  determine.    It  must 
be  contended,  on  the  other  side,  that  nothing  is  due  till  a 
third  person  has  intervened  and  settied  the  amount,  but 
then  it  is  clear,  notwithstanding  the  machinery  resorted  to, 
that  the  intention  is  that  the  underwriter  shall  not  make 
good  a  loss  except  after  reference  to  arbitration.    That 
intention  cannot  be  carried  intoeffect, for  it  is  illegal  This 
is  s^d  to  be  nothing  but  an  agreement  to  ascertain  an 
amount,  but  then  the  reference  to  ascertain  it  must  come 
after  a  dxflference,  after  a  cause  of  action  accrued,  and  con* 
sequently  it  is  an  agreement  to  exclude  the  courts  from 
jurisdiction  upon  an  existing  cause  of  action.    If  so,  the 
case  cannot  be  brought  within  that  class  of  cases  in  which 
w<Mrk  is  to  be  done,  and  the  sum  due  for  it  is  to  be  ascer* 
tained  by  a  third  person  previously  nominated,  for  in  those 
cases  the  cause  of  action  only  arises  on  the  sum  having 
been  ascertained.    Take  a  farming  lease,  with  a  mutual 
covenant  that  in  the  event  of  difference  with  respect  to 
any  of  the  covenants  on  either  side,  the  question  in  differ- 
ence shall  be  referred.    Now,  suppose  a  breach  of  cove- 
nant by  non-payment  of  rent,  or  non-performance  of  some 
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1B55.        fanning  obligation,  it  is  clear  that  an  action  would  lie  for 
SooTT      .  either  of  them,  though  no  reference  had  taken  place.  That 
AvKBT.       ^^  precisely  this  case.     KUl  y.  HolUsier  (b\  which  was  an 
action  on  a  policy  of  insurance,  with  a  clause  like  this,  is 
precisely  in  point  here,  and  distinctly  lays  down  the  rule 
that  such  an  agreement  as  this  cannot  oust  the  jurisdiction 
of  the  courts.    Philips  v.  Bury  (c)  decided  that  even  the 
founder  of  a  college,  by  giving  power  to  a  visitor,  could 
not  exclude  the  common  law ;  and  in  Wellingtxm  ▼.  Mad^ 
intosh  (d)  Lord  Hardwicke  objected  to  such  a  plea,  even 
in  a  suit  for  a  discovery,  and  gave  relief,  a  course  of  which 
Storyj  in  his  ^*  Equity  Jurisprudence"  («),   expresses  his 
approval.     Halfhide    v.  Penning  {f\  a  decision  of  Sir 
Lloyd  Kenyan^  when  Master  of  the  Rolls,  which  a{q)ear5 
to  decide  the  contrary,  was  in  substance  overruled  by  Lord 
Kenyan  himself  in  Hwrnpson  v.  Chamock  (^),  where  the  rule 
was  treated  as  entirely  settled;  and  in  the  notes  in  Bel^s 
edition  of  Brown* s  ^  Chancery  Cases"  (A)  reference  is  made 
to  several  cases,  where  the  doctrine  supposed  to  be  laid  down 
in  Halfhide  v.  Penning  was  distinctly  condenmed  by  Lord 
Eldon,    Two  of  the  cases  thus  referred  to  are  Street  v. 
J^iffbyfi)  ^d  fFaters  v.  Taylor  (j).    TattersaU  v.  GrooU(k) 
declares  that  no  action  can  be  maintained  on  such  an  agree- 
ment for  not  naming  an  arbitrator,  so  that  a  suffering  party 
might  be  left  without  any  remedy ;   and  Harrison  v.  Doug- 
las (/)  shows  that  a  condition  of  a  kind  like  this  incorpo- 
rated into  a  policy  does  not  constitute  a  condition  precedent 
The  principle  on  which  the  law  proceeds  is  thus  stated  in 
Sheppard^s  "Touchstone  "  (m) :  "  Where  the  condition  of  an 

(b)  1  Wils.  129.  (h)  2  Bro.  C.  C  336«.  1.  L  5. 

(e)  I  Ld.  Raym.  5.  (t)  6  Vm.  816-820. 

(d)  2  Atk.  569.  (j)  16  Vos.  lO-ia 

(e)  aec.  670.  {I)  2  Boa.  &  P.  131. 
If)  2  Bio.  C.  C.  306.  (0  3  Ad.  &  El.  306. 

-    (g)  8  T.  R.  139.  (m)  c.  21,  s.  4,  p.  373. 
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obligation  is  repugnant  to  the  obligation  itself,  there  the         1865. 
condition  is  void  and  the  obligation  good,  and  therefore  if  .      Soun 
the  condition  of  an  obligation  be,  that  the  obligee  shall       Atuit. 
not  have  benefit  by  the  obligation,  or  that  he  shall  not  sue 
for  the  money  in  the  obligation,  or  the  like,  this  condition 
is  void."    The  doctrine  now  contended  for  by  the  Plaintiff 
in  Error  is  declared  in  Watson  on  Awards  {n),  to  be  the 
result  of  all  the  authorities. 

Mr.  BramweU  and  Mr.  Manisty  for  the  Defendant 
in  Error: 

There  is  no  principle  in  law  which  prevents  a  man  from 
agreeing  to  pay  to  another  the  sum  which  a  third  shall 
declare  to  be  the  fair  value  of  goods  sold,  nor  any  which 
prevents  a  similar  agreement  as  to  the  compensation  to  be 
paid  for  doing  or  not  doing  a  particular  act  If  A.  wiU 
build  a  house  for  £.,  the  latter  may  agree  to  pay  such  sum 
as  a  third  person  shall  award  to  be  proper ;  that  is  a  good 
agreement  and  may  be  enforced :  Thumell  v.  Balbirnie  (o). 
Suppose  an  agreement  by  A,,  that  if  he  does  not  farm 
certain  land  in  a  particular  way  he  shall  pay  to  fi.,  the 
landlord,  such  a  sum  as  C  shall  declare  to  be  the  difference 
occasioned  by  A.*s  mode  of  fiEurming;  that  is  the  case  of 
an  action  depending  not  on  what  A.  has  done,  but  on  what 
C  shall  find  to  be  the  amount  of  loss  thereby  occasioned. 
Such  an  agreement  would  be  perfectly  good,  and  the  action 
would  only  arise  when  C.  had  settled  the  amount  That 
is  exactly  the  case  here ;  and  in  the  case  supposed,  C  would 
have  to  determine  not  only  the  amount,  but  the  principle 
on  which  the  amount  was  payable,  and  till  C.  had  deter- 
mined no  action  would  lie. 

Then  is  this  an  absolute  covenant  to  pay  the  loss  the 
Plaintiff  claims,  or  to  pay  the  sum  which  certain  persons 

(»)  p.  10.  (o)  2  Mees.  U  Weltt.  786. 
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1866.  are  to  declare  to  be  the  amount  of  the  Iobb.  It  is  dearly 
Soon  the  latter.  In  the  declaration,  the  complaint  is  not  only 
AvLt.  that  the  loss  has  been  suffered,  but  that  the  amomit  oflhc 
loss  has  not  been  settled  by  the  committee,  and  in  truth  no 
cause  of  action  at  all  arises  till  the  committee  has  ascer- 
tained the  amount  of  the  loss.  The  whole  spirit  of  recent 
l^islation  has  been  in  fiiyour  of  references,  and  there  is  no 
principle  of  law  violated  by  an  agreement  of  this  kind. 
The  principle  applicable  here  is,  that  the  real  intentions  of 
the  parties  shall  be  carried  into  effect,  and  that  is  the 
principle  which  is  declared  and  adopted  by  Vice-Oiancellor 
Turner  in  Squire  ▼•  Fifrd  (p)« 

There  is  no  repugnancy  here.  Thecoyenant  here  is  not 
a  mere  personal  covenant,  and  therefore  repugnant  to  the 
wholedeed,  asinthecaseof  i^WiMatf  y.  Coomftef  (;),  where 
a  proviso  that  a  churchwarden  should  not  be  personally 
liable  for  not  duly  discharging  the  duties  of  his  office,  was 
rejected  as  repugnant.  The  mle  therefore  cited  from 
Sluppard^B  **  Touchstone  "  is  inapplicable ;  this  is  not  an 
absolute  contract  of  insurance,  but  is  a  contract  that,  subject 
to  the  provisions  thereinafter  contained,  the  member  shall  be 
indemnified  against  loss.  One  of  those  provisions  is  that 
the  amount  of  the  loss  shall  be  settled  by  the  committee, 
or  in  case  of  dispute  by  reference.  Sudi  a  provision  is 
perfectly  lawful,  in  accordance  with  the  prindpies  stated 
by  Sir  W.  Grant,  Master  of  the  Rolls,  m  Miha  v. 
Gery  (r). 

This  condition  in  the  policy  is  good,  and  equity  would 
interfere  to  restrain  a  party  who,  after  a  subnussion  on  a 
contract  like  this  had  been  made  a  rule  of  Court,  should 
proceed  to  bring  an  action  at  law  in  disregard  of  the 
condition. 

(p)  9  Haie,  67*  (r)  14  Yes.  406. 

{q)  6  Man.  &  G.  736. 
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Mr.  Atherton^  in  reply :  1^^- 

There  is  a  broad  distinction  between  this  case  and  those        ^^^^'^ 

V. 

where  the  agreement  is  to  pay  for  work  such  sum  as  a  Avbrt. 
third  party  shall  declare  to  be  its  value.  This  is  a  valued 
policy,  and  on  the  loss  happening  the  r^ht  to  indemnity  is 
complete.  On  the  loss  happening  there  was  a  breach  of 
the  contract,  for  the  contract  is  not  to  pay  so  much  on  a 
certain  event  occurring,  but  that  a  certain  event  shall  not 
occur.  To  interpret  the  contract  in  the  way  contended  for 
by  the  other  side,  might  be  to  leave  the  assured  without 
any  remedy  whatever. 

The  Lard  Chancellor  proposed  that  the  following  question 
should  be  put  to  the  Judges,  '^  Whether,  looking  at  the 
record  in  this  case,  the  judgment  ought  to  be  given  for  the 
Plaintiff  in  Error  or  for  the  Defendant  in  Error  ?  " 

Lord  Brougham  and  Lord  Campbell  expressed  their 
opinion  that  the  case  had  been  ably  aigued,  and  concurred 
with  the  Lord  Chancellor  as  to  the  form  of  the  question  to 
be  put  to  &e  Judges. 

The  Judges  requested  to  be  allowed  time  to  consider  the 
question. 

Ordered. 

« 

Mr.  Baron  Parhe  said  that  the  Judges  requested  farther       9  July, 
time  to  consider,  and  the  case  was  adjourned  accordin^y. 

Mr.  Justice  Crowder :  10  May  1856. 

My  Lords,  in  order  to  answer  your  Lordships'  question,    Mr.  Justice 
it  is  only  necessary  to  advert  to  the  first  count  of  the 
declaration  and  the  sixth  plea,  because  to  the  other  counts 
similar  pleas  have  been  pleaded ;  and  as  I  am  of  opinion 
that  the  sixth  plea  furnishes  a  complete  defence  to  the 
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1866. 

SOOTT 

9. 

Atbrt. 

Mr.  Justice 
Crowoul 


action,  my  answer  to  yonr  Lordshipe'  question  is,  that 
judgment  ought  to  be  given  for  the  Defendant  in  Error. 

The  question,  whether  this  plea  is  a  defence  to  the 
action,  must  depend  upon  the  true  construction  of  the 
contract  entered  into  between  the  parties.  On  behalf  of 
the  Plaintiff  it  was  argued,  that  the  contract  was  to 
indemnify  him  for  the  loss  of  his  ship,  and  that  the  role 
relied  upon  by  the  Defendant  was  a  further  stipulation  or 
agreement  between  the  parties,  that  all  disputes  relative  to 
the  insurance  should  be  setded  by  arbitratimi,  and  that, 
as  tliis  stipulation  violated  the  principle  of  law  that  the 
jurisdiction  of  the  Courts  at  Westminster  cannot  be  ousted 
by  the  agreement  of  parties,  the  25th  rule  afforded  no 
answer  to  the  present  action. 

It  was  contended  on  the  part  of  the  Defendant,  that  the 
policy  of  insurance,  coupled  with  the  25th  rule,  which 
is  virtually  incorporated  in  it,  was  not  a  contract  of  indem- 
nity which  gave  any  right  of  action  to  the  Plaintiff  upon 
the  happening  of  a  loss  by  perils  of  the  sea ;  but  that  the 
Defendant  only  thereby  undertook  to  piiy  the  Plaintiff,  in 
case  of  a  loss,  such  sum  as  should  be  ascertained  and 
setded  by  arbitration.  Now  it  was  clearly  the  intention  of 
both  parties  to  enter  into  such  a  contract  as  the  Defendant's 
counsel  suggested,  and  this  was  admitted  by  the  Plaintiff's 
counsel  in  the  argument  at  your  Lordships'  bar ;  and  it  mast 
also  be  admitted,  that  no  language  could  be  stronger  or 
more  appropriate  to  express  such  intention;  for  it  is 
distincdy  declared  by  the  proviso  in  the  25th  rule  to  be  a 
part  of  the  contract  of  insurance,  that  no  member  who 
refuses  to  accept  what  is  setded  by  the  committee  shall  be 
entided  to  maintain  any  action  until  the  disputed  matterB 
shall  be  setded  by  arbitration,  and  then  only  for  such  sum  as 
the  arbitrators  shall  award ;  and  it  is  declared  that  that  is 
a  condition  precedent  to  the  maintenance  of  any  action. 
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The  question  then  seems  to  resolve  itself  into  this,  1856. 
whether  such  a  contract  can  legally  be  made  so  as  to  bind  Soott 
the  contracting  parties.     Can  a  shipowner  and  an  insurer       Atsrt 

enter  into  a  valid  agreement  that  the  shipowner  shall  pay         . 

down  a  given  sum,  and  that  in  consideration  of  such  pay-  Caowdsb. 
ment  the  insurer,  upon  the  loss  of  a  given  ship,  shall  pay 
to  the  said  owner,  not  the  amount  of  the  loss  sustained  by 
him  through  the  perils  of  the  sea,  but  only  such  a  sum  of 
money  as  shall  be  settled  and  ascertained  by  arbitration. 
I  am  not  aware  of  any  legal  objection  to  such  a  contract, 
whatever  may  be  thought  of  its  prudence.  And  I  think  the 
effect  of  such  a  contract  is,  that  no  action  lies  for  the 
breach  of  it  until  the  sum  has  been  ascertained  by  arbitra- 
tion* It  was  held  in  a  court  of  equity  that  where  there 
was  a  contract  of  sale  at  a  price  to  be  fixed  by  the  valuation 
of  two  persons  named,  or  their  umpire,  no  bill  would  lie 
for  a  specific  performance  until  the  valuation  had  been 
Buule  according  to  the  terms  of  the  contract,  although  it 
was  contended,  and  indeed  it  could  not  be  denied,  that  the 
Court  by  its  Master  might  ascertain  what  was  a  reasonable 
sum  for  the  price ;  Milnes  v.  Gety  (s)  :  and  the  cases  of 
Tkumell  v.  Balbiruie  (Oi  and  Milner  v.  Field  (u),  are 
authorities  to  show  that  courts  of  law  have  put  a  similar 
construction  on  such  contracts  when  actions  have  been 
brought  for  an  alleged  breach  of  them. 

In  this  view  the  doctrine  referred  to  by  the  Plaintiff's 
counsel,  that  no  agreement  of  parties  can  oust  the  courts 
of  law  of  jurisdiction,  is  inapplicable  to  the  present  case ; 
for  in  all  the  cases  in  which  that  doctrine  has  been  applied, 
there  has  been  a  clear  cause  of  action  existing  upon  the 
covenant  or  agreement,  independently  of  the  particular 
covenant  or  agreemeut  to  refer.    Such  were  the  cases  of 

(f)  14  Yes.  40B.  (t«)  5  Exch.  829. 

(0  2  Mees.  &  Wels.  787.  • 
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1866. 

Soon 

«. 
Avsar, 

Mr.  Justice 
Cbowojeb. 


Kill  ▼.  HolHster  (v\  aad  nompson  v.  Chamock  (w), 
relied  upon  by  the  Plaintiff. 

The  fallacy  of  the  argument  on  behalf  of  the  Plaintiff 
lies  in  the  assumption  that  there  evjer  has  arisen  a  cause  of 
action  in  the  present  case.  Collecting  the  substance  of  the 
contract  from  the  allegations  in  the  first  count  of  the 
declaration  and  the  sixth  plea,  it  appears  to  me  that  no 
cause  of  action  can  arise  before  the  sum  to  be  paid  is 
ascertained  and  settled  by  the  arbitrator.  Nor  do  I  see 
how  it  can  be  held  otherwise,  without  making  a  contract 
for  the  parties  quite  different  from  that  which  they  really 
made  in  express  terms  for  themselves ;  for  if  this  action  is 
maintainable  it  must  be  so  by  rejecting  the  25th  rule  as 
part  of  the  contract,  and  by  holding  that  a  good  contract 
of  insurance  remains,  which  has  been  broken.  But  the 
premium  was  not  paid  by  the  Plaintiff  for  such  an  absolute 
indemnity  by  the  Defendant;  and  it  may  well  be  that  a  leas 
sum  by  way  of  premium  was  demanded  by  the  Defendant, 
on  the  very  ground  that  the  contract  of  insurance  was 
varied  and  modified  by  the  25th  rule  of  the  assodatioiL 
It  is  only  a  qualified  contract  of  insurance,  contravening 
no  law,  which  the  parties  therefore  were  at  liberty  to  enter 
into,  and  by  which  they  must  be  bound. 

For  these  reasons  I  am  of  opinion  that  judgment  ought 
to  be  given  for  the  Defendant  in  Error. 


Mr.  Baron 
Maktin. 


Mr.  Baron  Martin: 

In  answer  to  the  question  proposed  by  your  Lordships 
to  the  Judges,  I  have  to  state  that,  in  my  opinion,  looking 
to  the  record,  judgment  ought  to  be  given  for  the  Plaintiff 
in  Error. 

The  question  arises  upon  demurrers  to  the  5th,  6th,  9th, 
and  12th  pleas.    [His  Lordship  stated  them.]    And  is, 

(9)  1  Wils.  129#  (ip)  8  T.  R.  139. 
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What  is  the  legal  operation  of  the  agreement  between        1856. 
the  parties,  contained  in  the  25th  rule  or  condition,  as  to        Soon 
referring  matters  in  dispute  to  arbitration  ?    Does  it,  or       Atut. 
not.  preclude  the  assured  from  suing  in  a  court  of  law  on        -~ 
the  policy  ?  ILamir. 

In  the  argument  before  your  Lordships  it  was  not  con- 
tended but  that  the  law  upon  this  subject  was  correctly 
laid  down  in  the  case  of  Thompicn  v.  Chamock(x).  That 
was  an  action  upon  a  charter-party  under  seal,  and  it  was 
pleaded  in  bar  that  by  the  29th  article  of  the  charter  it 
was  agreed  that  in  case  any  difference  should  arise  between 
the  parties  touching  the  agreement,  or  anything  relating 
thereto,  the  same  should  be  settled  and  adjusted  by  three 
arbitrators,  to  be  chosen  in  the  manner  provided.  The 
plea  then  alleged  that  the  cause  of  action  arose  upon 
another  article  of  the  charter,  and  that,  although  the 
Defendant  had  always  been  ready  and  willing  to  refer,  in 
conformity  with  the  29th  article,  the  Plaintiff  would 
not.  This  plea  was  demurred  to,  and  the  demurrer 
argued,  and  the  plea  adjudged  to  be  bad.  Lord  Kenyan^ 
in  delivering  the  judgment  of  the  Court,  said  it  had  been 
decided  again  and  again  that  an  agreement  to  refer  to  arbi- 
tration is  not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  jurisdiction.  The  authority  of  this  case  has,  I 
believe,  never  been  doubted. 

The  case  of  Tattersall  v.  Qroote  (y)  \a  also  to  the  same 
effect.  Charter-parties  and  policies  of  insurance  are  both 
ordinary  and  well-known  contracts,  and  there  can  be  no 
difference  between  them  in  this  respect 

The  substance  of  the  29th  article  of  the  charter-party 
sued  on  in  Thompson  v.  Chamockj  and  the  plea  founded 
upon  it,  was  this,  that  it  had  been  agreed  between  the 
parties  that  in  the  event  of  the  one  making  a  claim  against 

(«)  8  T.  R.  139.  Cr)  2  fio6.  &  P.  131. 
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18M.         the  other,  the  claim  should  be  submitted  to  the  three  arbi- 

Scott         taators,  and  that  until  the  arbitrators  had  dedded,  no  cause 

Atbat.       ^^  action  for  which  a  suit  could  be  maintained  existed ;  or, 

*—         in  other  words,  that  the  decision  of  the  arbitrators  was  a 
Mr*  oftron 

Martin.  &  condition  precedent  to  maintaining  an  action  ;  and  that 
the  only  action  at  law  which  could  be  maintained  upon  the 
charter-party  was  an  action  grounded  upon  the  submissicn 
to  arbitration  contained  in  it,  and  the  award  to  be  made 
by  the  arbitrators  for  the  nonpayment  of  the  sum  or  the 
nonperformance  of  the  thing  awarded  to  be  paid  or  done. 
This  is  the  plain  and  manifest  substance  of  the  plea,  and 
it  was  adjudged  to  be  bad ;  and  the  propriety  of  this  judg- 
ment is  not  now  disputed. 

What  then  is  the  substance  of  the  25th  article  or  rule 
in  the  present  case,  and  the  plea  which  is  founded  upan  it? 
It  begins  by  stating  that  the  Plaintiff  (the  assured)  and 
the  committee  (who  represent  the  underwriters)  should 
endeavour  to  settle  and  agree  upon  the  sum  to  be  paid  for 
the  alleged  loss  or  damage;  or,  in  other  words,  should 
endeavour  to  settle  the  matter  amongst  themselves;  and 
then  proceeds  thus: — That  if  a  difference  should  arise 
between  the  committee  (being  the  persons  representing  the 
underwriters)  and  the  assured,  ^*  relative  to  the  settling  any 
loss  or  damage,  or  to  a  claim  for  average,  or  any  other 
matter  relating  to  the  insurance,"  then  that  the  assured 
should  select  one  arbitrator,  and  the  committee  another, 
which  two  arbitrators  so  selected  should  appoint  a  third, 
and  which  arbitrators,  or  any  two  of  them,  should  decide 
upon  tiie  claim  or  matter  in  dispute ;  and  that  the  assured 
should  not  be  entitied  to  maintain  any  action  at  law  or 
suit  in  equity  until  the  matter  in  dispute  should  have  been 
referred  to  and  decided  by  the  arbitrators  (that  is,  until 
they  have  made  their  award) ;  and  that  the  only  action  at 
law  to  be  maintained  upon  the  policy  was  one  for  the  sum 
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awarded  by  the  arbitrators;  and  that  the  making  of  the  1856. 
award  was  a  condition  precedent  to  the  right  of  the  assured  Scott 
to  maintain  any  such  action :   that  the   Defendant  (the       avkrt 

underwriter)  and  the  committee  had  been  always  willing  to         

refer,  but  that  the  Plaintiff  (the  assured)  would  not  Martin. 

It  seems  to  me  that  the  two  pleas  are  identical.  The 
wording  of  the  29th  article  of  the  charter-party  and  the 
25th  condition  of  the  policy  are  framed  in  different  words, 
but  in  substance  they  are  the  same,  and  the  25th  condition 
is  merely  a  long  statement  expressing  by  circumlocution, 
and  probably  framed  by  design,  so  to  do  the  same  thing 
which  is  shortly  and  clearly  expressed  in  or  follows  by 
necessary  implication  from  the  29th  article  of  the  charter- 
party  in  Thompson  v.  Chamock.  The  only  retd  difference 
is,  that  in  the  condition  of  the  policy  there  is  expanded  or 
stated  at  length  what  would  be  implied  as  the  necessary 
legal  consequence  if  the  29th  article  of  the  charter-party 
was  binding.  The  manifest  object  of  the  parties  was  to 
keep  away  from' the  jurisdiction  of  the  ordinary  courts  of 
law  and  equity  any  question  of  difference  which  might 
arise  upon  the  contracts,  aud  merely  to  make  use  of  the 
courts  to  enforce  the  award  of  the  arbitrators.  This,  in  my 
judgment,  the  law  will  not  permit,  and  whether  it  be 
attempted  to  be  done  directly  or  indirectly,  I  think  the 
attempt  is  equally  unavailing. 

The  ground  upon  which  the  claim  made  by  the  Plaintiff 
before  the  committee  was  rejected  is  not  stated.  Any  one 
may  therefore  be  assumed,  as,  viz.,  the  ship  not  being  sea- 
worthy, if  seaworthiness  be  a  defence  in  this  particular 
case,  the  assured  not  being  interested,  the  ship  having 
been  engaged  in  an  illegal  voyage,  having  broken  a 
blockade,  or  in  the  case  of  a  voyage  policy  having  devi- 
ated, or  on  any  other  of  the  very  numerous  grounds  of 
defence  which  may  be  made  to  a  claim  on  a  policy  of  in* 

VOL.  V.  3  1 
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1856.        surance.    A  difference  has  then  ariseiiy  and  upon  a  matter 

Scott        relating  to  the  insurance,  and  then  by  the  express  words  o( 

Atuit.       ^^  ^^^  ^^  ^®  obligation  to  refer  arises,  and  the  juiisdic- 

,*  ~T^         tion  of  the  courts  of  law  and  equity  is  excluded. 
Mr.  Baron  , 

Maktik.  The  cases  cited  by  the  learned  counsel  for  the  Defendant 

in  Error  seem  to  me  not  aj^Ucable.    One  was  Thwnell 

V.  Balbimie  {z\  where  goods  were  to  be  bought  at  the 

yaluation  of  two  persons ;  and  it  was  held  that  no  action 

could  be  maintained  until  the  valution  was  made.    This  is 

a  yery  different  thing  from  a  stipulation  that  any  difierence 

whatever  arising  upon  the  contract  should  be   referred. 

The  others  were  the  class  of  cases  where  work  is  to  be 

valued  by  a  surveyor,  or  on  which  no  payment  is  to  be 

made,  except  upon  the  certificate  of  an  engineer. 

In  my  opinion,  all  these  cases  are  distinguishable.  They 
would  have  applied  if  the  policy  had  provided  that,  what- 
ever misfortune  might  happen  to  the  ship,  and  under  what- 
ever circumstances  it  might  occur,  the  underwriters  would 
nevertheless  be  responsible,  and  would  pay  the  amount  of 
damage  to  be',  and  as,  ascertained  by  a  third  penon.  This 
may  be  a  valid  term  in  a  contract  It  would  only  be  the 
substitution  of  an  arbitrator  for  a  jury,  to  ascertain  the 
amount  of  admitted  damages,  which  is  a  very  different 
thing  from  the  25th  condition,  which  provides  that  every 
question  or  matter  of  dispute  whatever  arising  upon  this 
policy  is  to  be  referred  to  arbitration. 

There  is  a  class  of  cases,  of  which  Cri^  v.  Btmbury  («) 
is  one,  where  it  has  been  decided  that  upon  the  construe- 
tion  of  Acts  of  Parliament  the  jurisdiction  of  the  Courts  at 
Westminster  is  excluded  in  questions  arising  in  jfriaidly 
societies  and  burial  clubs.  These  cases  have  no  bearing 
whatever  upon  the  present  They  depend  upon  the  con- 
struction of  the  Acts  of  Parliament. 

{k)  2  Meea  &  Weh.  786.  (a)  8  Buig.  894. 
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It  was  asked,  Were  these  conditions  iUegal?    The        18^- 
answer  is,  They  are  not;  that  they  are  of  the  same  class        Soott 
of  contracts  as  all  submissions  to  arbitration  were  before      Atebt. 
the8tatatedi:4Will.  4,  c.  42,  and  as  such  submissions  now    „  —^ 
which  are  not  included  within  its  provisions,  viz.,  binding      Mabtzm. 
and  operative  if  the  parties  choose  to  act  upon  them,  but 
revocable  at  their  wilL 

It  was  said  that  the  parties,  by  express  agreement 
between  themselves,  had  made  the  decision  or  award  of 
the  arbitrators  a  condition  precedent  to  the  right  of  any 
member  to  maintain  an  action.  This  is  so;  but  if  the 
matter  be  examined  into,  it  will  be  found  to  be  nothing 
more  than  what  is  included  in  every  such  contract.  If  the 
provision  be  binding,  the  consequence  would  be,  in  the 
event  of  a  dispute,  recourse  must  be  had  to  an  arbitrator,  and 
an  award  made ;  but  arbitrators  have  no  power  to  enforce 
their  awards ;  they  cannot  issue  execution  upon  them ;  a 
court  of  law  or  equity  must  be  called  in  aid  to  enforce  an 
award  adversely.  Therefore,  in  every  case,  if  the  agree- 
ment to  refer  be  binding,  the  award  must  be  a  condition 
precedent  to  maintaining  an  action,  and  such  condition  is 
tacitly  implied.  The  maxim  of  law  is,  *'  Expressio  eorum 
qu4B  tacUe  insunt  nihil  operaturJ^ 

It  seems  to  have  been  considered  as  if  upon  the  award 
being  made,  the  courts  of  law  or  equity  would  have  some 
jurisdiction  to  inquire  into  and  adjudge  upon  the  policy 
and  questions  arising  upon  it ;  but  this  is  not  so.  Upon 
the  award  being  made,  unless  the  arbitrators  have  been 
goilty  of  fraud,  the  courts  have  no  power  to  inquire  whether 
the  arbitrators  have  awarded  rightly  or  wrongly,  according 
to  law  or  against  it.  If  the  award  be  regular,  they  must 
treat  the  matter  as  ''remjudicatam** 

It  has  been  said  that  parties  best  understand  their  own 
afiairs,  and  ought  to  be  permitted  to  make  their  own  con- 
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1866. 
Scott 

9. 

Avert. 


Mr.  Baron 
Martin. 


tracts ;  and  the  less  courts  of  law  and  equity  interfere, 
except  merely  to  enforce  them,  the  better.  There  can  be 
no  doubt  of  the  truth  of  this  as  a  general  rule ;  but  there 
are  certain  contracts  which  no  one  would  contend  ought 
to  be  binding ;  for  instance,  suppose  a  man  to  contract  to 
commit  a  crime,  or  to  become  the  slave  of  another  for  life, 
aU  would  agree  that  such  contracts  were  not  binding,  and 
could  not  be  enforced  in  any  court.  There  therefore  must 
be  some  limit.  I  quite  agree  it  is  and  ought  to  be  a  very 
narrow  one ;  but  in  my  opinion  the  law  has  included  within 
the  limit  stipulations  whereby  a  man  agrees  that  questions 
arising  upon  his  contracts  and  transactions  shall  be  with* 
drawn  from  the  jurisdiction  of  the  ordinary  tribunals  of  the 
country.  Such  stipulations,  I  think,  are  of  the  same  class 
as  simple  submissions  to  arbitration  are  at  common  law, 
and  in  their  essential  nature  revocable.  I  cannot  see  any 
distinction  in  this  respect  between  contracts  made  to  submit 
a  contemplated  difference  to  arbitration  and  a  contract 
made  after  one  has  actually  arisen. 

It  was  said  that  the  real  ground  of  the  judgment  In  the 
cases  where  the  agreement  to  refer  was  held  not  to  bar  the 
action  was,  that  they  were  independent  covanants;  but 
this  is  most  certainly  not  so.  The  true  ground  I  believe  to 
be,  that  a  prospective  agreement  not  to  have  recourse  to 
the  courts  of  law  or  equity  of  the  country  in  respect  of 
future  causes  of  fiction  to  arise,  is  against  the  liberty  of  the 
law,  which  secures  to  every  one  the  right  of  submitting  to 
the  courts  any  matters  in  respect  of  which  he  claims 
redress. — Sheppard^s  ''Touchstone ''-(6). 

I  have  only  to  add,  that  it  appears  from  a  note  in  the 
second  edition  of  Mr.  Watson^s  book  on  Awards,  that  t^ie 
very  identical  point  now  in  question  arose  in  the  case  of 
Harrison  v.  Douglas (c)y  in  which  Mr.  Watson  was  counsel; 

{h)  p.  122.  (c)  3  Ad.  &  El.  300. 
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and  that  the  Court  of  Queen's  Bench  held  that  such  a 
condition  as  the  present  could  not  be  pleaded  in  bar  to  the 
acticNi.  This  judgment  is  precisely  in  point,  and  I  think 
is  right;  and  it  was  certainly  in  accordance  with  the 
opinion  of  that  portion  of  the  profession  who  were  in  the 
practice  of  advising  on  cases  arising  upon  the  north 
country  club  policies,  who,  until  the  decision  of  the  Court 
of  Exchequer  Chamber  in  this  action,  I  believe  always 
advised  that  such  a  condition  as  the  present  did  not  oust 
the  jurisdiction  of  the  Courts  at  Westminster.  The  preva- 
lence of  this  opinion  was  probably  the  reason  why  the 
learned  editors  did  not  notice  the  point  in  their  report  of 
the  case. 

For  these  reasons  I  think  judgment  ought  to  be  given 
fi>r  the  Plaintiff  in  Error. 


1856. 

SOOIT 

V. 

AVBRT. 

Mr.  Baron 
MiBTur. 


Mr.  Justice  Wightman : 

The  only  question  in  this  case  is,  whether  the  effect  of  Mr.  Justice 
the  25th  rule  of  the  association,  referred  to  in  the  policy,  ^w**"'^''- 
is  to  withdraw  the  cognizance  of  the  whole  cause  of  action 
from  the  courts  of  law,  and  to  oust  them  of  their  juris- 
diction, or  only  to  impose  upon  the  assurer  a  condition 
preliminary  to  his  right  to  sue  for  a  loss,  that  the  amount 
of  the  loss  shall  be  ascertained  by  arbitration*  It  may  be 
that  if  the  effect  of  the  25th  rule  would  be  to  oust  the 
courts  of  law  of  their  jurisdiction,  and  to  oblige  the  assurer 
to  submit  his  entire  right  to  recover  to  the  determination 
of  arbitrators,  the  pleas  relying  upon  that  rule  would  be 
bad,  and  the  Plaintiff  in  Error  would  be  entitled  to  judg- 
ment It  appears  to  me,  however,  that  the  effect  of  the 
25th  rule  is  that  which  is  given  to  it  by  the  judgment  of 
the  Court  of  Exchequer  Chamber,  as  pronounced  by  my 
brother  Coltridgey  and  to  which  judgment  I  was  a  party ; 
and  as  the  reasons  for  my  present  opinion  are  the  same  as 
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Mr.  Jastiee 
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those  which  are  given  in  that  judgment,  I  forbear  to  trouUe 
your  Lordships  by  repeating  them. 

I  am  therefore  of  opinion  that,  looking  to  the  record  in 
this  case,  judgment  ought  to  be  given  for  the  Defendant 
in  Error. 

Mr.  Justice  Cromplon  : 

On  the  argument  of  this  case  the  counsel  for  the 
Defendant  in  Error,  admitting  the  general  rule  that  an 
agreement  to  refer  and  not  to  sue  upon  a  cause  of  action 
cannot  be  pleaded  as  a  bar  to  an  action,  contended  that 
the  present  case  did  not  £Edl  within  that  ndci  on  two 
grounds.  The  first  of  these  grounds  was  that  the  arbi- 
trators in  the  present  case  were  merely  to  ascertain  the 
amount,  and  that  the  case  fell  within  that  class  of  cases 
where  work  is  to  be  done  to  the  satisfaction  of  an  engineer, 
or  an  engineer's  certificate  is  to  be  given,  or  where  valnen 
are  to  decide  on  the  value  of  crops,  or  the  like,  before  the 
cause  of  action  is  complete.  On  this  construction  of  the 
contract  our  decision  in  the  Exchequer  Chamber  principally 
proceeded. 

Upon  further  consideration,  I  think  that  the  conBtnictio& 
we  put  upon  the  contract  in  this  respect  was  not  correct, 
and  that  the  arbitrators  were,  accordii^  to  the  contract,  to 
decide  other  matters  than  those  of  mere  amount. 

By  a  stipulation  of  the  policy  mentioned  in  the  declara- 
tion, and  immediately  preceding  the  stipulations  set  out  in 
the  pleas,  the  loss  is,  in  the  first  instance,  to  be  proved  to 
die  committee.  Then  follows  a  clause  for  the  conunittee 
settling  and  ascertaining  the  sum  to  be  paid  in  respect  of 
the  loss  or  damage,  and,  on  that  settiement  being  acqui- 
esced in,  a  right  of  action  is  to  be  given  to  the  sufiering 
party ;  but  if  a  difference  arises  between  the  conunittee 
and  the  suffering  member  relative  to  the  setthi^  of  loss  or 
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damage,  or  to  a  daim  for  ayerage,  or  any  other  matter        13M- 

relating  to  the  insurance,  then  there  is  to  be  a  reference  to        Soott 

arlHtrators,  who  are  to  decide  upon  the  claims  and  matters       Atult. 

in  dispute  according  to  the  rules  and  customs  of  the  dub,    ,,  --— . 
.     ,  1  ,1.  1  ^.1  i.    Mr.  Justice 

to  be  proved  on  oath,  and  m  such  case  the  settlement  of    Cbonpiok. 

die  committee  is  to  be  wholly  rescinded,  and  the  statement 

is  to  begin  de  novo»    The  provision  for  the  proof  of  the 

loss,  in  the  first  instance,  before  the  committee,  and  the 

provisions  for  the  arbitration   on    a    difierence    arising 

between  the  committee  and  the  member,  not  only  relative 

to  the  settling  of  a  loss  or  damage,  but  to  claims  for 

avera^  or  any  other  matter  relating  to  the  insurance,  seem 

to  me  to  show  that  more  was  to  be  referred  than  the  mere 

matter  of  amount. 

After  tfiese  proviaons,  and  after  the  provision  that  no 
acti<m  should  be  maintained  until  the  matter  in  dispute 
had  been  decided  by  the  arbitrators,  and  then  only  for 
such  sum  as  they  should  award,  it  seems  difficult  to  say 
tiiat  they  were  only  to  ascertain  the  amount,  subject  to  a 
fiitaie  investigation  of  the  rights  of  the  parties  on  a  trial 
at  law.  It  could  not,  I  think,  be  intended  that  after  the 
award  of  the  arbitrators  it  should  be  open  to  the  insurers 
to  dispute  the  daim  of  the  assured,  on  such  grounds  as 
unseaworthiness,  deviation,  want  of  interest,  or  of  die  loss 
not  having  hi4>pened  through  the  perils  insured  against 

In  cases  of  certificates  of  engineers^  valuations  by 
valuers,  and  other  cases  of  the  like  description,  there 
is  not  necessarily  to  be  a  judidal  determination.  Such 
persons  are  not  arbitrators,  within  the  meaning  of  the  rule 
of  law  now  in  question.  They  are  to  certify  in  general 
firom  their  own  inspection,  measurement,  pecuUar  skill  and 
knowledge  of  value ;  and  such  certificates  may  well  be 
made  conditions  precedent  to  any  right  of  action.  But 
the  present  spears  to  be  a  case  where  there  is  to  be  a 
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1856.        submiBsion,  evidence  on  oatb,  a  hearing  of  the  parties,  and 

Scott        every  incident  of  judicial  arbitration. 
Avert.  ^  ^^^  think  that  the  proceeding  to  be  gone  through 

under  the  agreement  in  question  was  an  arbitration  of  a 

CaoMPTOK.  strictly  judicial  nature,  in  which  the  arbitrators  were  to 
proceed  judicially  in  determining  the  rights  and  disputes 
of  the  parties,  and  that  the  judgment  of  the  Exchequer 
Chamber  cannot  be  supported  on  the  ground  of  the  pro- 
ceeding being  of  the  nature  of  a  mere  preliminary  ascer* 
tainment  of  amounts. 

The  second  ground  relied  upon  by  the  Defendant  in 
Error  was  that  the  rule  against  the  validity  of  a  plea  of 
tills  nature  only  extended  to  a  case  where  there  was  a 
complete  cause  of  action  which  the  agreement  forbade  the 
party  to  sue  upon,  and  did  not  extend  to  a  case  where  the 
parties  have  agreed,  as  here,  to  make  the  right  to  payment 
contingent  upon  and  to  arise  only  upon  the  arbitrators 
finding  that  the  party  was  entitled  to  a  particular  sum  of 
money,  and  that  the  parties  might,  if  they  chose,  nmke  the 
cause  of  action  depend  upon  such  a  finding  having  taken 
place  as  to  the  liability  as  well  as  to  the  amount  of  the 
loss. 

It  was  said  by  the  counsel  for  the  Plaintiff  in  Error  that 
there  was  a  distinct  promise  to  insure,  which  gave  an 
immediate  cause  of  action  on  the  happening  of  the  loss, 
and  that  the  making  the  arbitration  a  condition  precedent 
to  tlie  right  of  action  was  a  mere  evasion  of  the  princifde 
of  law  against  agreements  debarring  the  parties  from  suing 
in  the  courts  of  law ;  whilst  on  the  part  of  the  Defendant 
in  Error  it  was  said  that  this  insurance  was  subject  to  the 
rule  in  the  policy,  and  was  to  be  read  as  if  that  rule  was 
embodied  with  it,  and  that  the  rule  by  the  express  words 
as  to  a  condition  precedent  made  the  right  of  action 
depend  oipon  the  Ending  of  the  arbitrators  having  been 
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obtained,  and  that  the  principle  of  law  did  not  apply  to  1856. 
cases  where  no  right  of  action  was  given  until  the  award  Soon 
of  the  arbitrators  was  obtained.     I  think,  however,  that       ^y^j 

the  case  falls  within  the  rule  of  law  which  will  not  allow  a         . 

stipulation  in  a  contract  forbidding  the  party  to  have     Cbompton. 

recourse  to  a  court  of  law  to  prevail  as  a  bar  to  an  action 

on  the  contract.    Here  the  effect  of  the  provision  is,  that 

there  shall  be  no  action  on  the  policy  in  which  the  matters 

really  in  dispute  can  be  decided,  but  that  they  shall  be 

referred  to  a  private  tribunal,  and  that  the  only  action  shall 

be, on  the  award  of  the  private  tribunal. 

If  such  a  clause  were  valid  as  a  bar  to  an  action,  there 
might  in  every  contract  be  a  clause  that  there  should  be 
no  right  of  action  in  the  courts  of  law  until  the  matters 
had  been  referred  to  arbitration,  or  to  some  private  or 
particular  tribunal,  and  then  only  on  the  award  or  decision 
of  that  tribunal,  which  would  effectually,  take  away  the 
jurisdiction  of  tlie  legal  tribunals,  contrary,  as  I  think,  to 
the  long-established  rule  which  has  hitherto  prevailed  on 
this  subject. 

It  is  a  legal  incident  to  every  contract  that  the  parties 
should  have  a  right  to  resort  to  a  court  of  law  for  the 
settlement  of  their  disputes;  and  a  stipulation  to  the 
contrary  is  void,  as  being  repugnant  to  the  rest  of  the 
contract. 

In  this  respect  the  case  resembles  that  of  Furnivall  v. 
Coambes  (d),  where  a  stipulation  that  the  parties  should 
not  be  personally  responsible  was  held  repugnant  and  void. 

In  like  manner  a  clause  in  a  deed  granting  a  rent,  by 
which  goods  seized  as  a  distress  for  the  rent  are  to  be 
irreplevisable,  is  void,  '^  it  being  against  the  nature  of  such 
a  distress  to  be  iireplevisable  "  (e). 

(J)  6  Man.  &  G.  73C.  {^)  Co.  Litt  145. 
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The  stipulation  that  the  obtaining  the  award  of  the  arbi- 
trators shall  be  a  condition  precedent  to  the  right  of  action, 
and  of  suingy  seems  to  be  only  a  mode  of  stating  affirms* 
tively  the  negative  proposition,  that  no  action  shall  be 
brought  in  the  Courtis  of  law.  The  stipulati<«,  as  I  read 
the  agreement,  is,  that  no  action  shall  lie  except  upon  the 
award. 

Tlie  disputes,  other  than  those  of  mere  amount,  are,  in 
my  opinion,  to  be  taken  out  of  the  jurisdiction  of  the  courts 
of  law,  and  I  think  the  agreement  in  this  respect  is  a  mere 
attempt  to  evade  the  rule  of  law.  It  is  an  agreement  to 
insure  against  marine  losses,  but  that  no  right  of  action 
shall  arise  until  all  disputes  are  settled  by  arbitration;  in 
other  words,  that  if  disputes  arise,  the  party  shall  be  de- 
barred from  having  recourse  to  the  courts  of  law  for  the 
settlement  of  such  disputes.  I  think  that  the  Court  of 
Exchequer  took  the  right  view  of  the  subject,  and  I 
answer  your  Lordships'  question  by  saying,  that  in  my 
opinion  the  judgment  of  the  Exchequer  Chamber  ou^t  to 
be  reversed* 


Mr.  Justice 

CUISSSWELL. 


Mr.  Justice  Crewoeli: 

My  Lords, — I  am  of  opinion  that  the  decision  of  Ae 
Court  of  Exchequer  Chamber  was  right,  and  that  jndg* 
ment  should  be  given  for  the  Defendant  in  Error ;  that 
there  was  no  contract  of  insurance  independent  of  the  rule 
upon  which  the  6th  plea  is  founded ;  and  that  such  rale 
is  not  repugnant  to,  or  inconsistent  with,  a  contract  of  in- 
surance. No  attempt  has  been  made  by  that  rule  to  oust 
the  jurisdiction  of  the  courts  of  law  or  equity,  either  as 
to  the  construction  of  the  contract,  or  the  remedy  to  be 
had  for  the  breach  of  it.  The  very  rule  contemplates  that 
an  action  is  to  be  brought. 
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The  whole  of  the  doctrine  as  to  ousting  the  jurisdiction        1866. 

of  the  courts  appears  to  have  been  based  upon  the  passage        Soon 
quoted  by  Mr.  Baron  Parhe  if),  fix)m  Coke  Littleton :       Ayutr. 

*^  If  a  man  make  a  lease  for  life,  and  by  deed  grant  that        , 

if  any  waste,  or  destruction  be  done,  that  it  shall  be  re-  Cb^wbll. 
dressed  by  ndghbours,  and  not  by  suit  or  plea,  notwith- 
standing an  acticm  of  waste  shall  lie,  iot  the  place  wasted, 
cannot  be  recovered  without  plea."  The  case  is  not  to  be 
found  in  the  Year  Book,  3  Edw.  3,  referred  to,  but  is  in 
Rtzherberfs  Abridgment,  **  Waste,"  Placitum  6,  and  the 
whole  of  it  is  given  in  Coke  Littleton.  It  seems  that  this 
decision  proceeded  on  the  ground  that  the  neighbours 
could  not  redress  the  wrcmg  done ;  that  it  could  only  be 
done  by  plea;  therefore,  notwithstanding  the  deed,  an 
action  of  waste  would  lie.  There  is  not  a  word  leading 
to  the  supposition  that  an  action  would  have  been  main- 
tainable, if  neighbours  could  have  given  the  appropriate 
redress;  or  that  it  might  not  have  been  granted  by  deed, 
that  if  a  dispute  arose  about  waste,  neigfabouis  should 
say  whether  there  had  been  waste  or  not  But  in  subse- 
quent cases  it  has  been  considered  to  have  established  that 
parties  cannot  by  agreement  oust  the  jurisdiction  of  the 
Courts  of  the  realm. 

Another  principle  has  also  been  resorted  to  in  support  of 
tiie  judgment  given  by  the  Court  of  Exchequer ;  viz.,  that 
where  the  condition  of  an  obligation  in  the  matter  of  it  is  re- 
pugnant to  the  matter  itself,  there  the  condition  is  void,  and 
the  obligation  good.  Shq^partTs  ^*  Touchstone,"  page  373. 
The  law  there  laid  down  is  correct ;  but  it  is  based  on  the 
assumption  that  there  is  a  contract  independent  of  the 
condition.  The  question  here  is,  whether  the  contract  is 
or  is  not  a  conditional  contract    In  my  opinion  there  is 

C^)  B£zch.4d4. 
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no  contract  to  pay  for  a  loss  independent  of  the  condition, 
and  therefore  no  repugnancy. 

Take  the  case  of  an  ordinary  policy  on  goods,  with  a 
memorandum  at  the  foot  as  to  particular  articles.  The 
insurance  on  them  is  subject  to  the  memorandum ;  and  no 
one  has  ever  thought  of  saying  that  it  was  repugnant  to 
the  general  insurance  on  goods ;  it  is  part  of  the  contract 
So  here  the  rule  is  part  of  the  contract. 

Then  what  does  the  rule  require  ?  ''  That  the  sum  to  be 
pdd  by  this  association  to  any  suffering  member  for  any 
loss  or  damage  shall,  in  the  first  instance,  be  ascertained 
and  settled  by  the  committee ;  and  the  suffering  member, 
if  he  agrees  to  accept  such  sum  in  fiiU  satis&ction  of  his 
claim,  shall  be  entitled  to  demand  and  sue  for  the  same  as 
soon  as  the  amount  to  be  paid  has  been  so  ascertained  and 
settled,  but  not  before,  which  can  only  be  claimed  accord- 
ing to  the  customary  mode  of  payment  in  use  by  the 
society."  Now*  I  do  not  understand  that  any  of  the 
learned  Judges  in  the  Court  where  this  case  was  in  the  first 
instance  decided,  considered  that  this  part  of  the  rule  was 
repugnant  to  the  contract  of  insurance.  They  must  there- 
fore have  thought,  as  I  do,  that  it  was  part  of  the  contract, 
and  that  there  was  no  contract  independent  of  it ;  for  if 
there  is  an  ordinary  contract  of  insurance,  that  would  give 
a  right  of  action  immediately  on  the  happening  of  a  loss, 
and  a  rule  requiring  the  assured  to  wait  for  an  adjustment 
of  the  loss  by  the  committee  would  be  repugnant  to  the 
contract. 

But  if  this  part  of  the  rule  is  not  illegal,  as  attempting 
to  oust  tlie  jurisdiction  of  the  courts,  and  not  void  as  re- 
pugnant to  the  contract,  it  appears  to  me  that  the  subse- 
quent part  of.  the  rule  cannot  be  objected  to,  for  it  merely 
substitutes  another  mode  of  ascertaining  the  amount  to  be 


CASES  IN  THE  HOUSE  OF  LORDS. 


839 


paid  if  the  claimant  is  dissatisfied  with  the  adjustment  by 
the  committee.  The  sole  authority  of  the  committee  was 
to  ascertain  and  settle  the  amount  to  be  paid,  and  there- 
fore no  difference  could  arise  between  the  claimant  and 
committee,  except  with  reference  to  the  amount  of  his 
claim ;  and  therefore,  when  it  is  provided  that,  **  If  a  dif- 
ference shall  arise  between  the  committee  and  any  suffer- 
ing member  relative  to  the  settling  of  any  loss  or  damage, 
or  to  a  claim  for  average,  or  any  other  matter  relating  to  the 
insurance,"  it  is  plain  that  the  word  "  claim,"  applies  not 
only  to  average,  but  also  to  "  any  other  matter,"  and  the 
provision  for  arbitration  is  intended  to  apply  only  to  the 
amount  of  such  claim,  and  merely  provides  another  mode 
of  inquiring  into  the  same  matters  which  have  been  before 
the  committee.  In  all  this  I  find  no  attempt  to  prevent 
the  Courts  from  exercising  their  jurisdiction  in  ascertaining 
and  adjudicating  upon  the  rights  of  the  parties  arising  out 
of  the  contract  which  they  have  made.  Nor  do  I  find  any 
repugnancy  in  construing  the  policy  with  the  whole  of  this 
role  as  part  of  it.  In  fact,  it  seeks  only  to  effect  the  same 
thing  in  principle  which  was  held  to  be  effectually  done 
in  MiUter  y.  Field  (g).  That  was  an  action  of  assumpsit 
for  goods  sold  and  delivered,  and  work  and  labour.  Plea, 
Non-assumpsit.  The  Plaintiff  had  contracted  with  the 
Defendant  to  build  30  houses  for  3,130/.,  to  be  paid  by 
instalments  as  the  work  progressed  :  Proviso,  that  none  of 
the  instalments  should  be  payable  unless  the  Plaintiff  should 
deliver  to  the  Defendant  a  certificate,  signed  by  the  sur- 
veyor for  the  time  being  for  the  Defendant,  that  the  works 
had  been  in  all  respects  well  and  substantially  performed, 
according  to  the  specification  and  plans.  Some  instalments 
had  been  paid,  and  the  action  was  brought  for  the  "balance. 
No  certificate  had  been  given.    There,  as  here,  it  might 

{g)  6  Exch.  829. 


1856. 
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Mr.  Justice 
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have  been  urged  that  the  proviso  was  repugnant  to  tbe  con- 
tracty  for  the  contract  was  to  pay  a  certain  sum  for  the 
houseSi  but  the  proyiso  gave  the  surveyor  power  to  say 
that  the  price  agreed  for  should  not  be  paid.  But  the 
Court  held  that  the  proviso  was  a  part  of  the  contract,  and 
that  by  the  contract  itself,  obtaining  the  certificate  was 
made  a  condition  precedent  to  the  right  to  payment  So 
here,  rule  26  was  part  of  the  contract,  and  by  the  contract 
itself  obtaining  a  settlement  of  the  claim,  according  to  thai 
rule,  is  made  a  condition  precedent  to  the  right  to  maintun 
an  action.  And  this  part  of  the  rule,  as  to  maintaining  an 
action,  shows  that  it  was  never  ilitended  to  substitute  the 
arbitrators  for  the  courts  of  law  or  equily,  but  to  make 
them  ancillary  to  an  action  or  suit ;  for  after  the  settlement 
by  arbitration  it  contemplates  an  action  or  suit  on  the  policy, 
and  not  on  the  award. 

I  therefore  think  that,  looking  to  the  record,  judgment 
ought  to  be  given  for  the  Defendant  in  Error. 

Mr.  Justice  Coleridge : 

My  Lords, — In  my  opinion,  looking  to  the  record,  judg- 
ment ought  to  be  given  for  the  Defendant  in  Error.  This 
action  is  brought  on  a  policy  of  assurance,  which,  by  the 
agreement  between  the  parties,  was  made  subject  to  certain 
rules  and  r^ulations ;  and  the  Defendant  in  Error,  being 
sued  on  it,  relies  for  his  defence  upon  one  of  these  rules. 
It  is  not  disputed  that  the  facts  have  arisen,  which,  sap- 
posing  the  rule  to  be  valid  in  law,  make  it  a  good  defence, 
nor  that  it  was  the  intention  of  the  parties  that  under  snch 
circumstances  it  should  be  a  good  defence.  But  it  is  said 
to  be  such  a  rule  as  the  courts  of  law  will  not  sanction. 
That  therefore  is  the  question  between  the  parties.  I  have 
had  occasion  already  in  the  C!ourt  of  Exchequer  Chamber 
to  express  the  opinion  of  that  Court  upon  the  point;  and 
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I  have  heard  nothing  on  the  argument  before  this  House        1866. 
to  make  me  doubt  of  its  correctness.  Soorr 

The  principle  of  law  which  is  relied  on  by  the  Plaintiff      l^y 

in  Error  is  agreed  on.    The  difference  between  the  parties        ^ 

is  upon  the  question  whether  it  governs  the  present  case ;  Couu^ik 
and  this  must  be  decided  by  determining  the  true  con- 
struction of  the  agreement.  If  two  parties  enter  into  a 
contract,  for  the  breach  of  which  in  any  particular  an 
action  lies,  they  cannot  make  it  a  binding  term,  that  in 
such  event  no  action  shall  be  maintainable,  but  that  the 
only  remedy  shall  be  by  reference  to  arbitration.  Whether 
this  rests  on  a  satisfitctory  principle  or  not  may  well  be 
questioned ;  but  it  has  been  so  long  settled,  that  it  cannot 
be  disturbed.  The  courts  will  not  enforce  or  sanction  an 
agreement  which  deprives  the  subject  of  that  recourse  to 
their  jurisdiction,  which  has  been  considered  a  right 
inalienable  even  by  the  concurrent  will  of  the  parties.  But 
nothing  prevents  parties  from  ascertaining  and  constituting 
u  they  please  the  cause  of  action  which  is  to  become  the 
subject-matter  of  decision  by  the  courts.  Covenanting 
parties  may  agree  that  in  case  of  an  alleged  breach  the 
damages  to  be  recovered  shall  be  a  sum  fixed,  or  a  sum  to 
be  ascertained  by  A.  B»,  or  by  arbitrators  to  be  chosen  in 
such  or  such  a  manner ;  and  until  this  be  done,  or  the  non- 
feasance be  satis&ctorily  accounted  for,  that  no  action 
shall  be  maintainable  for  the  breach.  This  position  has 
not  been  questioned  in  the  ai^ument  before  the  House ; 
nor  was  it,  I  think,  in  the  Court  below. 

Nowy  applying  to  the  rule  in  question  the  ordinary  prin- 
ciples of  construction,  that  you  are  to  look  to  the  whole 
instrument^  and  to  the  expressed  intention  of  the  parties, 
and  are  not  to  be  fettered  by  a  too  close  adherence  to  form 
or  order,  or  the  strict  literal  meaning  of  expressions,  where 
to  do  so  would  violate  intention,  it  seems  to  me  clear  that 
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1856.         the  Defendant  in  Error  gives  to  it  the  meaning  which  a 
ScoxT  court  of  law  ought  to  uphold.     It  b^ns  thus:  "That  the 

Avert.        ®^"*  *^  ^  P*^^  ^  ^^X  suffering  member  for  any  loss  or 

^       damage  shall  in  the  first  instance  be  ascertained  and  settled 

CoLSRiDOB.    ^y  ^^  committee."     The  subject-matter^  therefore,  is  tlie 
amount  of  compensation  to  be  paid  where  the  existence  of 
some  loss  or  damage  is  assumed,  and  the  rule  specifies  how 
first  that  amount  shall  be  ascertained.     It  proceeds  thus: 
'  **  The  suffering  member,  if  he  agrees  to  accept  such  sum 

in  full  satisfaction  of  his  claim,  shall  be  entitled  to  demand 
and  sue  for  the  same  as  soon  as  the  amount  to  be  paid  has 
been  so  ascertained  and  settled^  but  not  before.''  This 
supposes  the  amount  to  be  recovered  agreed  to  by  the 
suffering  member,  but  the  cause  of  action  not  admitted  by 
the  association,  and  in  such  case  leaves  the  former  his 
recourse  to  the  courts  of  law  for  establishing  it,  and  for 
enforcing  the  payment  of  the  damages  so  ascertained. 
And  in  so  doing,  it  is  added,  that  he  can  only  claim 
''  according  to  the  customary  mode  of  payment  in  use  by 
the  society."  If  the  rule  had  stopped  at  this  point,  I  con- 
fess I  do  not  see  on  what  grounds  it  could  have  been  con- 
tended that  it  ousted  the  jurisdiction  of  the  courts,  which 
would  not  equally  apply  to  the  common  case  of  contracts 
for  work  to  be  done,  in  which  it  is  made  a  stipulation  that 
the  remuneration  shall  not  be  payable  until  the  work  be 
first  approved,  or  the  amount  first  ascertained  by  an  engi- 
neer or  surveyor,  or  some  appointed  referee. 

But  the  rule  proceeds  to  the  alternative  of  a  difierence 
between  the  committee  and  suffering  member ;  and  it  uses 
large  terms  respecting  the  subject-matter  of  the  difierence. 
These  large  terms,  however,  do  not  carry  the  case  fiuther 
than  those  before  used;  for  the  difiference  must,  of 
necessity,  be  in  respect  of  some  or  one  of  the  matters  be- 
fore in  discussion  between  the  committee  and  the  member, 
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in  which  they  were  sifted  with  a  view  to  ascertaining  the        1856. 
amount  to  be  ultimately  sued  for,  if  not  paid  after  ascer-        Soott 
tainment.    This  provision  therefore  falls  within  the  same       atbbt. 
principle  precisely  as  the  preceding  one.     Indeed  it  pro-        — . 
Tides  only  an  alternative  tribmial  of  the  same  kind  as  the    CIolbiudob. 
first  named,  and  constituted  for  the  same  purpose,  namely, 
for  the  preliminary  ascertainment  of  the  amount  to  be  re- 
covered at  law  if  the  society  will  not  pay.    In  the  first 
place,  the  committee  is  to  arbitrate  between  the  society 
and  the  member,  and  if  he  will  not  agree  in  the  judgment, 
selected  arbitrators  in  the  second.    And  the  submission  to 
one  or  other  of  these  modes  of  preliminary  inquiry  is  made 
a  part  of  the  contract,  a  term  in  it,  winch  limits  the  cause 
of  action  ultimately  to  be  brought  into  court. 

It  is  true  that  in  arriving  at  the  sum  to  be  sued  for,  the 
committee,  or  the  arbitrators,  may  have  to  consider  the 
nature  of  the  claim,  and  the  proofs  of  it ;  but,  so  in  settling 
the  amount  to  be,  recovered  by  a  builder  or  a  railway  con- 
tractor, the  architect  or  engineer,  or  whoever  may  be  the 
preliminary  referee  agreed  on  for  the  purpose,  must  examin- 
and  decide  that  which  may  really  be  the  very  point  in  dis- 
pute between  the  parties,  namely,  the  quantity  or  the 
goodness  of  the  work,  or  the  quality  of  materials  used ; 
yet  no  one  objects  that  on  this  account  the  stipulation  for 
submission  to  this  previous  inquiry  is  void  as  ousting  the 
jurisdiction  of  the  courts.  I  certainly  am  not  disposed  to 
extend  the  operation  of  a  rule  which  appears  to  me  to  have 
been  founded  on  very  narrow  grounds,  directly  contrary  ta 
the  spirit  of  later  times,  which  leaves  parties  at  ftdl  liberty 
to  refer  their  disputes  at  pleasure  to  public  or  private  tri^ 
bunals.  And  I  think  the  judgment  of  the  Court  of  Exche- 
quer Chamber  stands  on  a  safe  distinction  between  aa 
agreement  which  would  close  entirely  the  access  U>  tha 
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courts  of  law  and  that  which  only  imposes  as  a  condition 
precedent  to  the  appeal  to  them,  that  the  parties  shall  hare 
first  settled  by  an  agreed  on  mode  the  precise  amouat  to 
be  recovered  there. 

Mn  Baron  Aldenan : 

My  Lords, — I  retain  the  opinion  which  I  hdd  when  tliis 
case  came  before  the  Court  of  Exchequer  originally. 

Two  propositions  were  conceded  on  all  hands  as  being 
true.  First,  That  any  agreement  which  is  to  prevent  the 
suffering  party  from  coming  into  a  court  of  law,  or,  m 
other  words,  which  ousts  the  courts  of  their  jurisdiction, 
cannot  be  supported ;  and,  second,  it  is  allowed  that  there 
may  be  lawfully  introduced  into  any  contract  a  condition 
precedent  as  to  settling  the  amount  of  damage,  or  time  of 
paying  it,  being  a  condition  which  does  not  go  to  the  root 
of  the  matter  in  dispute. 

Let  us  try  this  case  by  the  tests  thus  stated  and  admitted 
to  be  correct.  Here,  by  the  rules  of  the  insurance  office, 
the  sum  to  be  paid  to  any  suffering  member  is  in  the  fint 
instance  to  be  settled  by  the  committee,  and  being  ascer- 
tained is  to  be  paid  forthwith,  and  according  to  the  cus- 
tomary mode  in  use  by  the  society.  This  seems  an  instance 
of  the  second  proposition.  But  then,  in  the  case  of  a  dis- 
pute arising  out  of  this  settlement  by  the  committee,  which 
dispute  may  arise  relative  to  the  settlement  of  the  loss  or 
damage  (and  this  may  raise  a  question  of  the  principle  on 
which  such  loss  (h*  damage  ought  by  law  to  be  ascertained), 
or  to  any  claim  for  average  (and  this  is  often  a  question  of 
some  nicety),  or  generally  as  to  any  other  matter  relating 
to  the  insurance  (which  certainly  raises  every  possible 
question  of  insurance  law),  all  such  matters  are  to  be 
settled  definitively  by  a  reference,  the  mode  of  leguhting 
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which  IS  specifically  pointed  out.     Now  to  this  there  is        1^^^* 
subjoined  a  positive  prohibition  of  any  suit  at  law  or  in        S^tt 
equity  until  this  arbitration  is  completed.    If  the  rule  thus       AvEiit. 
framed  had  stopped  here  it  might  reasonably  have  been        "r" 
contended  that  this  arbitration^  as  it  might  possibly  after-     Aldbbson. 
wards  have  been  set  right  by  a  suit  in  the  courts^  did  not 
oust  them  of  their  jurisdiction,  even  although  it  originally 
included  and  disposed  of  ail  possible  questions  which 
could  Ml  within  that  jurisdiction.    But  it  does  not  stop 
there;  for  although  it  provides  that  a  suit  may  thereafter 
be  instituted  in  the  superior  courts,  yet  the  suit  is  to  be 
only  for  such  sum  as  the  arbitrators  may  award;  thus 
giving  to  the  arbitrators  the  entire  and  exclusive  determi- 
nation of  every  possible  question  as  to  the  law  of  insurance 
in  the  case  of  a  loss,  and  leaving  to  the  courts  of  law  alone 
the  insignificant  authority  of  eoforcing,  if  necessary,  by 
suit  the  fiat  of  the  arbitrators.     It  seems  to  me  sufficient 
to  state  this  proposition,  in  order  to  ascertain  how  it  should 
be  decided.    What  is  it  but  practically  and  really  to  oust 
the  jurisdiction  of  the  courts,  if  you  take  fi*om  them  the 
power  to  determine  all  possible  questions,  and  leave  them 
only  the  barren  privilege  of  being  allowed  to  countersign 
the  decision,  and  enforce  payment  of  the  sum  awarded  by 
the  arbitrators  ? 

I  am  therefore  of  opinion  that  this  case  &lls  within  the 
first  of  the  two  admitted  propositions  with  which  I  began, 
and  that  the  decision  of  the  Court  of  Exchequer  is  right, 
and  that  that  of  the  Court  of  Exchequer  Chamber  is  erro- 
neous.  And  this  is  my  answer  to  your  Lordship's  question. 

The  Lord  CkanceUor,  after  stating  the  nature  of  the      10  July, 
action,  and  the  pleadings,  said. 

This  question  appears  to  me  to  be  one  merely  of  con- 
struction of  the  policy.     For  there  is  no  doubt  of  the 
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1856.  general  principle  which  was  aigued  at  your  Lordships*  bar, 
Scx>TT  that  parties  cannot  by  contract  oust  the  ordinary  Courts  of 
Avert.  their  jurisdiction.  That  has  been  decided  in  many  cases. 
Perhaps  the  first  case  I  need  refer  to,  was  a  case  decided 
about  a  century  ago;  Kill  y.  Hollister  (A).  That  was  an 
action  on  a  policy  of  insurance,  in.  which  there  was  a 
clause,  that  in  case  of  any  loss  or  dispute,  it  should  be 
referred  to  arbitration.  It  was«  decided  there  that  an 
action  would  he,  although  there  had  been  no  reference  to 
arbitration. 

Then,  after  the  lapse  of  about  half  a  century,  occurred  a 
case  before  Lord  Kenyan,  and  from  the  language  that  fell 
from  that  learned  Judge,  many  other  cases  had  probably 
been  decided  which  are  not  reported ;  but  in  the  time  of 
Lord  Kenyan  occurred  the  case  which  is  considered  the 
leading  case  upon  this  subject,  the  case  of  Thompson  t. 
Chamock  (i).  That  was  an  action  upon  a  charter-pnrty, 
in  which  there  was  a  stipulation  that  if  any  difference 
should  arise,  it  should  be  referred  to  arbitration.  That 
elause  was  pleaded  in  bar  to  the  action  which  had  been 
brought  upon  a  breach  of  the  covenant,  with  an  aTerment 
that  the  defendant  had  been  and  always  was  ready  to 
refer  the  matter  to  arbitration.  That  was  hdd  to  l)e  a 
bad  plea,  upon  the  ground  that  a  right  of  action  had 
accrued,  and  that  the  fact  that  the  parties  had  screed  that 
the  matter  should  be  settled  by  arbitration,  did  not  oust 
the  jurisdiction  of  the  Courts. 

Just  about  the  same  time  occurred  a  case  in  the  Court 
of  Common  Pleas,  when  that  Court  was  presided  over  by 
Lord  Eldon^  the  case  of  Tattersall  v.  Groote  (j).  That  was 
an  action  by  the  administratrix  of  a  deceased  partner 
against  a  surviving  partner,  for  not  naming  an  arbitrator, 

(h)  ]  WilB.  p.  120.  (j)  2  Bos.  &  P.  IdL 

(f )  8  T.  R.  139. 
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pursuant  to  a  covenant  in  the  deed  of  partnership.    To        18M* 
that  action  there  was  a  demurrer,  and  the  demurrer  was        Soon 
allowed.    But  that  case,  I  think^  can  afford  very  little      Atjuy* 
authority  in  the  present  action,  or  in  actions  similar  to  the 
present,  because  there  the  covenant  was  only  that  if  any 
dispute  arose  between  the  partners,  they  would  name  an 
arbitrator.    One  of  the  partners  died,  and  his  administra* 
trix  brought  an  action,  and  Lord  EUon  pointed  out  that 
the  covenant  did  not  apply  to  a  case  where  one  of  the  part^ 
ners  was  dead,  and  an  action  was  brought  by  his  represent 
tatives.    Therefore,  in  truth,  that  amounts  to  no  decision 
whatever  upon  the  general  question. 

There  was  then  a  case  before  Sir  Uoyd  Kenyan  at  the 
Rolls,  of  Half  hide  v.  Fenning  (A),  in  which  he  held  a  dif* 
ferent  doctrine.  Tliat  was  a  biU  for  an  account  of  part* 
nership  transactions.  The  plea  to  that  bill  was,  that  the 
articles  contained  an  agreement  that  any  difference  which 
diould  arise  should  be  settled  by  arbitration ;  and  the  Master 
of  the  Rolls  allowed  that  plea.  But  I  think  that  case 
cannot  be  relied  upon,  because  it  has  been  universally 
treated  as  having  proceeded  upon  an  erroneous  principle. 
There  is  no  doubt  that  where  a  right  of  action  has  accrued, 
parties  cannot  by  contract  say  that  there  shall  not  be  juris* 
diction  to  enforce  damages  in  respect  of  that  right  of 
action.  Now  this  doctrine  depends  upon  the  general 
policy  of  the  law,  that  parties  cannot  enter  into  a  contract 
which  gives  rise  to  a  right  of  action  for  the  breach  of  it, 
and  then  withdraw  such  a  case  from  the  jurisdiction  of 
the  ordinary  tribunals.  But  surely  there  can  be  no  prin- 
ciple or  policy  of  the  law  which  prevents  parties  from 
entering  into  such  a  contract  as  that  no  breach  shall 
occor  until  after  a  reference  has  been  made  to  arbitration^ 

(k)  2  Bro.  C.  C.  396. 
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I8fi0.        It  appeaiB  to  me  that  in  such  cases  as  that,  the  policy  of 

bcoTv        A^  ^^  is  ^^ft  untouched. 
^«  .  And  that,  I  take  it,  is  what  was  alluded  to  by  Loid 

Hardwickef  in  the  case  of  Wdlwgton  y,  Mac1dnto$h{J)^ 
which  was  this :  The  articles  of  partnership  in  that  case 
contained  a  covenant  that  any  dispute  should  be  referred. 
A  bill  was  filed  by  one  of  the  paiiners,  and  a  plea  set  up 
that  covenant  to  refer  as  a  bar  to  the  bill.  Lord  Hari" 
wiche  overruled  the  plea,  but  said  that  the  parties  mi^ 
have  so  framed  the  deed  as  to  oust  the  jurisdicticxi  of  die 
Court.  I  take  it,  that  what  Lord  Hardwicke  meant  was, 
that  the  parties  might  have  so  framed  the  stipulatioiis 
amoi^t  themselves,  that  no  right  of  action  or  right  of 
suit  should  arise  until  a  reference  had  been  previously 
made  to  arbitration.  I  think  it  may  be  illustrated  thus; 
If  I  covenant  with  A.  to  do  particular  acts,  and  it  is  also 
covenanted  between  us  that  any  questicm  that  may  arise 
as  to  the  breach  of  the  covenants  shall  be  referred  to 
arbitration,  that  latter  covenant  does  not  prevent  the 
covenantee  from  bringing  an  action.  A  right  of  action  has 
luxnied,  and  it  would  be  against  the  policy  of  the  law 
to  give  effect  to  an  agreement  that  such  a  right  should  oot 
be  enforced  through  the  medium  of  the  ordinary  tribunals. 
But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a  sum  as  /.  & 
shall  award  as  the  amount  of  damage  sustained  by  Imn, 
then,  until  J.  S.  has  made  his  award,  and  I  have  omitted 
to  pay  the  sum  awarded,  my  covenant  has  not  been 
broken,  and  no  right  of  action  has  arisen.  The  policy  of 
the  law  does  not  prevent  parties  fi*om  so  contracting. 
And  the  question  is  here,  what  is  the  contract  ?  Does  any 
right  of  action  exist  until  the  amount  of  damage  has  been 

(0  2  Atk.  569. 
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ascertained  in  the  specified  mode  ?    I  think  clearly  hot.       .  18M. 
The  stipulation  here  is,  that  the  sum  to  be  paid  to  the        Soo^ 
sufiering  member  shall  be  settled  by  the  committee.    Cer-       j^mr. 
tarn  proceedings  are  provided  to  obtain  the  decision  of 
arbitrators,  and  there  is  this  express  stipulation,  that  **  the 
obtainii^  the  decision  of  such  arbitrators  on  the  matters 
and  claims  in  dispute,  is  hereby  declared  to  be  a  condition 
.precedent  to  the  right  of  any  member  to  maintain  any  such 
action  or  suit." 

That  the  meaning  of  the  parties  therefore  was,  that  the 
sum  to  be  recovered  should  be  only  such  a  sum  as,  if  not 
agreed  upon  in  the  first  instance  between  the  conmiittee 
and  the  suffering  member,  should  be  decided  by  arbitra* 
tion,  and  that  the  sum  so  ascertained  by  arbitration,  and 
no  other,  should  be  the  sum  to  be  recovered,  appears  to 
me  to  be  dear  beyond  all  possibility  of  controversy.  And 
if  that  was  their  meaning,  the  circumstance  that  they  have 
not  stated  that  meaning  in  th§  dearest  terms,  or  in  the 
most  artistic  form,  is  a  matter  utterly  unimportant  What 
the  Court  bdow  had  to  do,  was  to  ascertain  what  was  the 
meaning  of  the  parties  as  deduced  firom  the  language  they 
have  used.  It  appears  to  me  perfectly  dear,  that  the  lan- 
guage used  indicates  this  to  have  been  their  intention,  * 
that,  supposing  there  was  a  difference  between  the  person 
who  had  suffered  loss  or  damage  and  the  committee  as 
to  what  amount  he  should  recover,  that  was  to  be  ascer- 
tained in  a  particular  mode,  and  that  until  that  mode  had 
been  adopted,  and  the  amount  ascertained  according  to  that 
mode,  no  right  of  action  should  exist  In  other  word% 
that  the  right  of  action  diould  be,  not  for  what  a  jury  should 
say  was  the  amount  of  the  loss,  but  for  what  the  persons 
designated  in  that  particular  form  of  agreement  should 

so  say. 
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186CL  It  was  argued  that  here  the  arbitratoiB  were  to  decide, 

SoofR  not  the  mere  amount,  but  other  ma.tters,  as,  for  instance, 
A^T.  ^h^^  average  was  to  be  allowed,  whether  there  had  been 
a  loss,  and  a  variety  of  other  matters  which  were  ingeni- 
ously suggested  at  your  Lordships'  bar.  In  the  first  place, 
if  that  had  been  so,  it  would  not  necessarily  change  my 
view  of  the  case.  I  am  not  at  all  clear  that  it  is  not 
so.  I  observe  the  learned  Judges  differed  about  that 
I  do  not  think  it  necessary  to  go  into  that,  because  I  am 
quite  prepared  to  say  that,  in  my  view  of  the  case, 
that  makes  no  difference  at*  all.  If,  in  consideration  of  a 
sum  of  money  paid  to  me  by  A:  JB.,  I  agree  with  him,  that 
in  case  J.  S.  should  decide  that  A.  B.,  had  fulfilled  certain 
conditions,  and  had  sustained  certain  damage,  and  J.  S. 
should  make  his  award  accordingly,  I  would  pay  to  A.  B, 
the  sum  so  ascertained  and  awarded,  no  right  of  action 
would  exist  until  J.  S.  had  made  his  award. 

I  do  not  go  into  the  question,  therefore,  whether  in  this 
case,  according  to  the  true  construction  of  the  contract,  the 
amount  of  damage  alone  is  to  be  ascertained,  because,  in 
my  view  of  the  case,  the  principle  goes  much  fiirther.  It 
appears  to  me  perfectly  clear,  that  until  the  award  was 
made,  no  right  of  action  accrued,  and  consequently  the 
judgment  of  the  Court  below,  reversing  the  judgment  of 
the  Court  of  Exchequer,  and  allowing  the  jdea,  was  a 
perfectly  correct  judgment. 

Your  Lordships  have  had  the  benefit  of  the  attendance 
of  the  learned  Judges  on  the  argument  in  this  case.  They 
have  differed  in  their  opinion  upon  it ;  there  was  a  majority, 
but  a  bare  majority,  in  fiivour  of  the  view  of  which  I  have 
taken  of  this  case.  Whichever  way  the  preponderance  of 
opinion  among  the  learned  Judges  may  be,  and  however 
great  it  may  be  either  way,  of  course  the  ultimate  decision 
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rests  with  your  Lordships ;  but  it  is  always  satisfactory  to        1^^ 
know  that  the  view  taken  by  your  Lordships  is  in  concur-        Scott 
rence  with  the  opinion  of  the  learned  Judges.     Here  it  is       Avut. 
in  concurrence  with  the  opinion  of  a  majority^  though  but 
a  slender  majority.    HoweYer,  I  entirely  agree  with  the 
majority ;  and  I  therefore  humbly  move  yonr  I^ordships, 
that  the  judgment  below  be  affirmed,  and  that  judgment 
be  given  for  the  Defendant  in  Error,  with  costs. 

Lord  Campbell: 

My  Lords,  I  had  the  advantage  of  hearing  this  case 
very  fully  and  ably  argued  at  the  bar,  and  I  have  very 
deliberately  read  the  opinions  of  the  learned  Judges  who 
were  consulted  by  your  Lordships.  I  have  also  the  advan- 
tage, in  coming  to  the  consideration  of  this  subject,  of 
finding  it  quite  entire,  having  taken  no  part  in  the  decision 
in  the  Court  below  (of  course  not  in  the  Court  of  Exche- 
quer), in  the  Exchequer  Chamber.  And,  my  Lords,  after 
a  yery  deliberate  and  dispassionate  consideration  of  the 
case,  I  have  come  to  the  same  conclusion  with  my  noble 
and  learned  friend  on  the  woolsack.  It  appears  to  me 
vtry  dear  (with  great  deference  to  the  dissenting  Judges)^ 
that  upon  principle,  and  without  overturning  any  authority, 
your  Lordships  ought  to  affirm  the  judgment  of  the  Exche- 
quer Chamber. 

In  the  first  place,  I  think  that  the  contract  between  the 
shipowner  and  the  underwriters  in  this  case  is  as  clear  as 
the  English  language  could  make  it,  that  no  action  should 
be  brought  against  the  insurers  until  the  arbitrators  had 
disposed  of  any  dispute  that  might  arise  between  them. 
It  is  declared  to  be  a  condition  precedent  to  the  bringing 
of  any  action.  There  is  no  doubt  that  such  was  the 
intention  of  the  parties ;  and,  upon  a  deliberate  view  of 
the  policy,  I  am  of  opinion,  that  it  embraced  not  only  the 
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1856.  afsessmeiit  of  damage,  the  contemplation  of  qoantiuq, 
Scott  but  also  any  dispute  that  might  arise  between  the  lmde^ 
AvBRT.  writers  and  the  insured  respecting  the  liability  of  the 
insurersy  as  well  as  the  amount  to  be  paid.  If  there  had 
been  any  question  about  want  of  seaworthiness,  or  devia- 
.tion,  or  breach  of  blockade,  I  am  clearly  of  opinion  that, 
upon  a  just  construction  of  this  instrument,  until  those 
questions  had  been  determined  by  the  arbitrators,  no  light 
of  action  could  have  accrued  to  the  insured. 

That  beii^  the  intention  of  the  parties,  about  which  I 
believe  there  is  no  dispute,  is  the  contract  illegal  ?  There  is 
an  express  undertaking  that  no  action  shall  be  brought 
until  the  arbitrators  have  decided,  and  there  is  abundaot 
consideration  for  that  in  the  mutual  contract  into  which  the 
parties  have  entered;  therefore,  unless  there  is  some 
illegality  in  the  contract,  the  Courts  are  bound  to  give  it 
effect  Thei*e  is  no  statute  against  such  a  contract :  then,(» 
what  ground  is  it  to  be  declared  illegal  ?  It  is  contended, 
that  it  is  contrary  to  public  policy :  that  is  rather  a  dan- 
gerous ground  to  go  upon ;  I  say  that  with  great  deference 
before  your  Lordships,  after  the  view  that  was  taken  in  a 
yery  important  case  lately  decided  in  this  House  (m);  bat 
what  pretence  can  there  be  for  saying  that  there  is  anything 
contrary  to  public  policy  in  allowing  parties  to  contract, 
that  they  shall  not  be  liable  to  any  action  until  their  lialulit} 
has  been  ascertained  by  a  domestic  and  private  tribunal, 
upon  which  they  themselves  agree?  Can  the  public  be 
injured  by  it?  It  seems  to  me  that  it  would  be  a  most 
inexpedient  encroachment  upon  the  liberty  of  the  subject 
if  he  were  not  allowed  to  enter  into  such  a  contract 
Take  the  case  of  an  insurance  dub,  of  which  there  are 
many  in  the  north  of  England  y  a  noble  Lord  now  present, 
who  is  cormected  with  that  part  of  the  country,  is  probably 

(m)  Egtrton  v.  BrcwniowfA^  H.  L.  C*  1. 
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aware  of  itt  there  are  inBurance  clubs  of  this  sort  in         1856. 
Newcastle  and  in  all  the  sea-ports  of  the  north.     Is  there         Scorr 
anything  contrary  to  public  policy  in  saying  that  the       Ay^y 
Company  shall  not  be  harassed  by  actions,  the  costs  of 
which  might  be  ruinous,  but  that  any  dispute  that  arises 
shall  be  referred  to  a  domestic  tribunal,  which  may  speedily 
and  economically  determine  the  dispute  ?  I  can  see  not  the 
slightest  ill  consequences  that  can  flow  from  such  an  agree- 
ment, and  I  see  great  advantage  that  may  arise  from  it 
Pul^c  policy,  therefore,  seems  to  me  to  require  that  effect 
should  be  given  to  the  contract. 

Then,  my  Lords,  when  we  come  to  the  decided  cases, 
if  there  had  been  any  decision  which  had  not  been  reviewed 
by  your  Lordships,  which  adjudged  such  a  contract  to  be 
illegal,  I  dioold  ask  your  Lordships  to  reverse  it ;  for  it 
would  seem  to  me  reaUy  to  stand  on  no  principle  whatso- 
ever. It  probably  originated  in  the  contests  of  the  dif- 
ferent courts  in  ancient  times  for  extent  of  jurisdiction,  all 
of  them  being  opposed  to  anything  that  would  altogether 
deprive  every  one  of  them  of  jurisdiction.  There  is  a 
saying  of  Lord  Coke,  which  is  the  original  foundation  of 
this  doctrine :  it  is  this,  ^'  If  a  man  makes  a  lease  for  life, 
and  by  deed  grant  that  if  any  waste  or  destruction  be  done, 
that  it  ishall  be  redressed  by  neighbours,  and  not  by  suit  or 
plea;  notwithstanding,  an  action  of  waste  shall  lie,  for  the 
place  wasted  cannot  be  recovered  without  a  plea."  Where 
an  action  is  indispensaUe,  you  cannot  oust  the  Court  of  its 
jurisdiction  over  the  subject,  because  justice  cannot  be 
done  without  the  exercise  of  that  jurisdiction.  That  is  all, 
and  there  is  no  doubt  about  that.  This  is  the  foundation 
of  the  doctrine  that  the  Courts  are  not  to  be  ousted  of  their 
jurisdiction. 

But  I  am  glad  to  think  that  there  is  no  case  that  I  am 
aware  of  that  will  be  overturned  by  your  Lordships'  affirm- 
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1866.  ing  the  judgment  now  in  dispute.  Because  all  that  has 
Soon  been  hitherto  decided  in  Thompson  y.  Chamockj  and  the 
Ayut  other  cases  referred  to,  is  this^  that  if  the  contract  between 
the  parties  simply  contains  a  clause  or  covenant  to  refer 
to  arbitiatiouy  and  goes  no  further,  then  an  action  may  be 
brought  in  spite  of  that  clause,  although  there  has  been  no 
ctfbitration.  But  there  is  no  case  that  goes  the  length  of 
saying,  that  where  the  contract  is  as  it  is  here,  that  no 
right  of  action  shall  accrue  until  there  has  been  an  arbitia- 
ikon ;  then  an  action  may  be  brought,  although  there  has 
been  no  arbitration.  Now,  in  this  contract  of  insurance  it 
is  stipulated,  in  the  most  express  terms,  tha,t  until  thearti- 
trators  have  determined,  no  action  shall  lie  in  any  court 
whatsoever.  That  is  not  ousting  the  courts  of  their  juris- 
diction, because  they  have  no  jurisdiction  whatsoever, 
and  no  cause  of  action  accrues  until  the  arbitrators  have 
determined.  Therefore,  without  overturning  the  case  ci 
Thompson  v.  Chamocky  and  the  other  cases  to  the  same 
effect,  your  Lordships  may  hold  that,  in  this  case,  vhere 
it  is  expressly,  directly,  and  unequivocally  agreed  npon 
between  the  parties  that  there  shall  be  no  right  of  action 
whatever  till  the  arbitrators  have  decided,  it  is  a  bar  to  the 
action  that  there  has  been  no  such  arbitration* 

It  gives  me  great  satisfaction  to  know  that  while  this 
case  has  been  pending,  there  has  been  a  decision  bearing 
upon  this  question  in  the  Court  of  Exchequer,  in  which 
this  case  arose  (a  court  which  has  recently  lost  a  very  great 
ornament  and  a  very  high  authority),  and  that  case  is  ex- 
pressly in  point  with  the  present,  and  seems  to  me,  farther, 
to  show  that  this  judgment  of  the  Court  of  Exchequer 
Chamber  ought  to  be  afErmed.  My  Lords,  that  is  a  case 
which  was  decided  in  Hilary  Term  of  the  present  year: 
it  is  the  case  of  Brown  v.  Overbury  (n).    It  was  an  action 

(n)  11  Exch.  Rep.  115. 


CASES  IN  THE  HOUSE  OF  LORDS.  •  855 

on  a  horse-race.  The  winner,  who  had  contributed  to  the  1856. 
sweepstakes,  said  that  his  horse  had  won,  and  brought  an  Scott 
action  against  the  stake-holder  to  recover  the  stakes.  But  ayert. 
it  was  a  condition  of  the  race,  that  if  any  dispute  arose,  the 
stewards  should  decide.  He  first  attempted  to  say  that 
the  stewards  had  decided;  but  it  turned  out  that  the 
stewards  had  not  decided,  for  they  differed  in  opinion. 
Then  he  attempted  to  show  that  his  horse  had  won.  But 
the  Judge  held  that  he  could  not  go  into  that ;  that  even 
if  the  horse  could  clearly  be  shown  to  have  won,  the 
action  had  not  accrued  till  the  arbitrators,  the  stewards, 
had  determined;  and  so  the  Plaintiff  was  non-suited. 
The  case  was  brought  before  the  Court  of  Exchequer,  and 
the  Judges  of  that  court  unanimously  concurred  in  the 
ruling  of  the  Judge  at  Nisi  Pi  ins,  and  upon  this  very 
reason,  that  it  was  part  of  the  contract  that  the  stewards 
should  decide,  and  not  a  jury,  and  that  it  could  not  be 
brought  before  a  jury  till  the  stewards  had  determined ; 
and  they  would  not  allow  the  Plaintiff  to  recover  either 
the  sweepstakes  or  his  own  contribution,  and  the  non-suit 
was  confirmed.  Now  I  cannot  distinguish  that  case,  in 
principle,  from  the  present.  Substitute  stewards  for 
arbitrators,  and  it  is  the  same  question,  whether  it  is  a 
contract  of  insurance,  or  a  contract  upon  a  horse-race, 
^hich  by  Act  of  Parliament  is  legal.  The  Court  of 
Exchequer  held,  that  in  that  case  the  action  could  not  be 
maintained  until  the  stewards  had  decided,  and  that  there- 
fore it  was  a  good  delience  to  the  action  that  the  stewards 
had  not  decided.  Here  the  plea  is,  that  the  arbitrators 
have  not  decided  as  to  the  liability  of  the  underwriters,  or 
the  amount  to  be  recovered,  and  therefore  an  action  will 
not  lie.  That  seems  to  me  to  be  a  strong  authority  in  point, 
and  calculated  to  remove  any  scruples  that  any  of  your  Lord- 
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ISSe.        ships  Duty  have  in  maintainiiig  the  jndgmeDt  of  the  Court 

Scott       of  Exchequer  Chamber. 

Atut.  ^°''  ^^^  reasons,  I  am  happy  to  say  that  I  entinly 

concur  in  the  view  of  this  case  taken  by  my  aobie  and 
learned  friend  the  Lord  Chancellor^  and  I  think,  the  judg- 
ment ought  to  be  afSrmed. 

The  Lord  Chancellor, — I  ought  to  state,  befoce  I  put  ihe 
question,  that  I  have  commmiicated  with  Lord  Brougham, 
who  heard  the  case  argued,  but  is  now  absent,  ia  coost- 
quence  of  illness,  and  he  autbcHizes  me  to  say  tkat  he 
entirely  concurs  in  the  view  which  my  noble  and  learned 
friend  and  myself  have  taken  of  this  case. 

Judgment  for  the  Defendant  in  Error,  with  coEEts. 

Lords'  Jouniab>  10  July  1866. 


23, 2*,  27  James  Jeffbeyb  Oswald        -  Plaintiff' in  Error  {a). 

16  Jnjjr.  The  Mayor,  Aldermen,  and! 

Stm^,  BuEOBSSES  of  the  Bobouoh  jDefertdants  in  Error. 

Duekarg»ofy  of  Bebwick-UPON-TwebD     -J 

Mtg«i<m.  Th^j^g  pfc(.  c.  76,  b.  S8,  required  that  the  cooncU  of  t  bowajli 
shonld  annosllf  elect  the  treasurer  of  the  borough.  While  thit 
Act  was  in  force,  D.  M.  was  elected  treaeurer  of  the  boiough  pr 

(a)  There  were  three  actioiu  in  the  Court  bd»w,  and  thm 
writs  of  error  in  this  Honae.  The  firat  writ  of  error  was  brongtit  i* 
the  name  of  Dobie  and  another,  executors  of  WSticm  Mwt^^- 
The  Mi^or,  S^.,  of  Berwick,  and  under  that  name  the  «««  "* 
argued.  The  other  caMa,  inrolrmg  precitelf  the  aame  pmnt,  wen 
made  to  depend  on  the  deciiion  of  the  first.  It  has  been  deemed  nwn 
convenient  to  retain  in  this  report  the  name  mkiei  which  the  (•<■ 
was  heard  and  reported  in  the  Court  below. 


Oases  in  the  house  of  lords. 


857 


Bermidb  for  **  the  year  ending  9  November  1842,  if  it  slionld  so  long 
please  the  said  conncil,  but  not  otherwise."  He  gave  bond  with 
oareties  for  the  due  discharge  of  the  duties  of  his  office.  The  bond 
recited  the  election,  and  was  conditioned  for  the  due  accounting  by 
2>.  M^  for  all  snch  monies,  &ro.  ^  as  I,  the  said  D.  M.,  sliall  or 
may  recoyery  or  receive,  in  virtue  of  my  said  appointment  as 
treasurer  as  aforesaid,  during  the  whole  time  of  my  continuing 
in  the  said  office  in  consequence  of  the  said  election,  or  under  any 

.  annual  or  other  future  election  of  the  said  council,  to  the  said 
office.'*  After  this  bond  had  been  given,  the  6  &  7  Via,  c.  89, 
was  passed.  The  6th  section  of  tliat  Act  repealed  the  ^th 
section  of  the  previous  statute,  and  directed  that,  instead  of  the 
tresanrer  being  annually  elected,  he  should  **  hold  his  office  during 
the  pleasure  of  the  council  for  the  time  being."  2>.  M.  was 
re-elected  in  November  1843,  after  the  passing  of  this  latter  statute : 
no  fresh  bond  was  taken : 

HsLD,  that  under  the  original  bond,  the  sureties  continned  liable  ; 
that  the  election  in  November  1843  was  **h  future  election," 
within  the  true  intent  and  meaning  of  the  bond  ;  and  that  D,  M. 
did  continue  in  the  office  of  treasurer  within  the  true  intent  and 
meaning  of  the  said  bond. 


1856. 
Oswald 

V, 

Mayob, 

Aldbrmsn, 

and 

BUROESSBS, 

of  Bbrwick>- 

DFOM-TWSXD. 


This  was  an  action  of  covenant.    By  a  deed  poll  or 
writing  obligatory,   dated   in  January  1842,  under  the 
bands  and  seals  of  David  Murray,  John  Campbell  Renton, 
James  Jeffreys  OstDald,  William  Murray,  and  John  John-- 
tton,  the  last  four  persons  became  bound  as  sureties  for 
the  due  discharge  by  David  Murray  of  the  duties  of  the 
office  of  treasurer  of  the  borough  oi  Berwich-upan-TSjoeed, 
The  deed  recited  the  resolution  of  the  town  council,  passed 
b  the  previous  December ,  requiring  sureties  to  the  amount 
of  2,000/.,  and  that  "at  every  quarterly  and  adjourned  meet- 
ing of  the  council,  and  also  at  any  special  meeting,  if  then 
required  so  to  do,  the  treasurer  should  present  a  correct 
account  of  the  cash  in  his  possession,  and  that  the  treasurer 
Bhould  be  appointed  for  the  remainder  of  the  year,  ending 
the  9th  of  November  1842  (A),  if  it  should  so  long  please 

(&)  This  appointment  was  made  under  the  6  &  6  Witt.  4,  e.  7^ 
*•  ^  by  which  it  is  enacted,  that  ''the  council  of  eveiy  borough. 
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1860.        the  said  council,  but  not  otherwise."   The  deed  then  recited 
Oswald      the  appointment  of  David  Murray,  and  dedared    the 
Mayor,       duties  he  undertook,  one  of  which  was,  ^'  well  and  truly  to 
AldkbmrXj    pay  unto  the  said  mayor,  &c.,  or  to  their  sueeesaors  in 
BuBOBssny    office,  all  such  rents,  sum  and  sums  of  money,  principal, 
of  Berwick-  interest,  and  penalties,  and  other  monies  whatsoever,  as  I, 
the  said  David  Murray,  shall  or  may  recover  or  receive, 
in  virtue  of  my  said  appointment  as  treasurer  as  aforesaid, 
during  the  whole  time  of  my  continuing  in  the  said  office, 
in  consequence  of  the  said  election,  or  under  anyannu^  or 
other  future  election  of  [by]  the  said  council  to  the  said 
office."    The  liability  of  the  sureties  was  limited  to  the  sum 
of  2,000 1.    The  declaration  averred,  that  D,  Murray  held 
the  said  office  in  consequence  and  under  and  by  virtue  of 
the  said  election  in  the  deed  poll  mentioned,  and  in  conse- 
quence and  under  and  by  virtue  of  other  future  elections 
of  the  said  council  to  the  said  office,  from  the  time  of  the 
making  of  the  said  deed  poll  until  and  at  and  after  the 
respective  times  of  the  receiving  and  receipt  by  him  as 
such  treasurer  as  aforesaid  of  the  monies,  &c."    Breach 

The  Defendant  pleaded  several  pleas,  of  which  the  sixth  and 
seventh  are  alone  material  to  be  considered.  The  sixth  plea 
stated,  that  afler  the  passing  of  the  6  &  7  VicL  c.  89  (c),  the 
council,  in  November  1843,  under  the  authority  of  that  Act, 
appointed  David  Murray  to  be  treasurer  of  the  borough 
thenceforth  during  the  pleasure  of  the  council  for  the  time 
being,  and  he  then  accepted  and  continued  in  the  office, 
under  and  by  virtue  of  the  last-mentioned  election,  and  not 

shaU  in  every  year  appoint  a  fit  person,  not  being  a  member  of  the 
council,  to  be  the  treasurer  of  the  borough."  This  provision  waa 
afterwards  repealed  by  the  G  &  7  Vict,  c.  89,  s.  6. 

(c)  Which  by  s.  &  directs  that  in  future  the  office  of  treasurer 
of  a  borough  is  not  to  be  subject  to  annual  election,  but  to  be 
during  the  pleasure  of  the  council  for  the  time  being. 
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under  any  other  election  or  appointment  whatsoeven    The        W6. 
plea  then  alleged  performance  of  the  duties  until  and  at       Oswald 
the  time  of  the  said  re-election  in  November  1843,  Mayor, 

The  seventh  plea  alleged  the  making,  delivery,  and  the     Aldbmcbw, 
acceptance  by  the  mayor,  &c.  of  another  bond,  in  satisfac-     Buroissbs 
tion  and  discharge  of  the  first  ^^  Berwick- 

The  Plaintiff  demurred  to  these  pleas,  and  took  issue 
on  the  rest.  The  verdict  was  given  for  the  Plaintiff  on  all 
the  issues  of  fact,  but  the  judgment  was  stayed  till  there 
should  be  a  decision  on  the  demurrer.  After  hearing  aa 
argument  on  the  demurrer,  the  Court  of  Queen's  Bench 
held  that  the  change  of  tiie  mode  of  election  in  November 
1843  did  not  release  the  Defendants,  for  that  the  functions 
and  duties  of  the  office  remaining  the  same,  the  office 
remained  the  same  as  before  {d).  The  Judges  in  the 
Exchequer  Chamber  (Lord  Chief  Justice  JerviSy  Lord 
Chief  Baron  Polloeky  and  Mr.  Baron  Mauley  diss.)  after* 
wards  affirmed  that  judgment  (e).  This  writ  of  error  was 
then  brought.  The  Judges  were  summoned,  and  Mn 
Baron  AldersoUy  Mr.  Justice  Coleridge^  Mr.  Justice 
Wightmany  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr. 
Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice  Cramp^ 
ton,  Mr.  Justice  Crowder,  and  Mr.  Baron  BramweU, 
attended. 

Sir  F.  Kelly  and  Mr.  Joseph  Brown  for  the  Plain- 
tiff in  Error : 

This  case  must  be  treated  upon  principle,  because  no 
other  resembles  it  in  its  circumstances,  and  because,  though 
this  writ  of  error  is  brought  against  the  judgments  of  two 
Courts,  three  Judges  of  the  highest  authority  were  dis- 
sentients in  the  Court  of  Exchequer  Chamber.    The  prin* 

(<0  1  £U.  &  BL  295.  (e)  3  £U.  &  Bl.  65a 

VOL.  V.  3  L 
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^856.  ciple  of  law  might  be  thought  to  have  been  fblly  settled 

Oswald  by  the  case  of  Lord  Arlington  v.  Merricke  (/),  that  where- 

Mayor,  ^^^^  there  is  a  change  in  the  nature  of  the  matter  in  re- 

ALDEBiiBify  spect  of  which  the  suretyship  was  entered  into,  the  surety 

Burgesses  ^^  discharged.     There  has  been  such  a  change  in  this 

of  Berwick-  ^^se.     At  the  time  the  bond  now  sued  on  was  executed, 

CPON-TWEED. 

the  oflSce  was  an  annual  oflSce ;  the  principal  was  certainly 
liable  to  account  at  the  end  of  the  year,  and  might  be 
called   on  to  account  at  intermediate  periods   between 
the  date  of  his  appointment  and  the  termination  of  it 
He  lAight  not  be  re-elected  if  he  did  not  then  duly  ac- 
count   That  was  a  protection  to  the  sureties :  Whitcher  t. 
Hall  (ff).      The   sureties    must  be  considered  to   have 
bound  themselves  only  with  reference  to  that  annual  liabi- 
lity to  accotint,  which  would  of  course  be  a  &r  greater 
protection  to  them  than  if,  by  the  very  tenure  of  the  office, 
the  accounting  might  be  pos^ned,  and  an  accumulation 
of  arrears  might  arise.    The  declaration  here  shows  that 
the  liability  now  sought  to  be  charged  against  them  has 
arisen  entirely  from  the  postponement  of  this  early  liability 
to  account    The  not  duly  accounting  is  alleged  to  have 
occurred  between  the  day  of  the  first  election  and  the  24th 
of  June  1848.    The  principal  might  have  been  called  od 
to  account  only  at  the  last-named  period,  and  then  these 
sureties  could  not  be  liable.    This  delay  in  accounting 
is  the  mischief  against  which  the  rule  of  law  would  pro- 
tect them.    They  would  be  discharged  if  the  Legislature 
had  changed  the  appointment  from  an  annual  one  to  one 
for  Ufe,  or  had  made  the  treasurer  accountable,  not  to  the 
council  of  the  borough,  but  to  the  Lords  of  the  Treasury. 
They  are  equally  discharged  by  the  change  now  effected. 
And  this  cannot  be  called  a  continuing  in  the  same  office, 

(/)  2  Wms.  Saund.  403-411.         (^)  5  B.  &  Cr.  269. 
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for  its  nature  and  duties  are  changed,  and  the  last  appoint-        1856. 
ment  of  David  Murray  must  be  looked  on  as  a  new  elec-       Oswald 
tion  under  a  new  statute.  Mayor 

The  words  "  under  any  annual  or  other  future  election,"  Aldermen, 

do  not  mean  such  an  election  as  that  which  has  now  taken  Burgesses 

place  under  the  6  &  7  Vict.  c.  89 ;  that  sort  of  election  was  ''^  Berwick- 

^  '  VFON-TWEED. 

not  then  anticipated;  it  would  have  been  illegal  when 
this  deed  was  executed ;  and  the  contract,  especially  in  a 
statutory  obligation  like  this,  must  be  taken  to  have  refe- 
rence to  the  state  of  the  law  at  the  time  the  contract  was 
made.  These  words  must  mean  ^^  other  future  election 
according  to  the  provisions  of  the  law  now  in  existence," 
which  would  be  an  annual  election;  or  they  might  be 
introduced  to  meet  the  possible  recurrence  of  an  election 
such  as  was  then  made,  namely,  one  made  in  the  early 
part  of  the  year,  and  terminating  in  the  November  of  the 
same  year;  but  they  certainly  could  not  have  been  intended 
to  meet  the,  case  of  an  election  for  a  longer  period  than  a 
year.  They  must  be  construed  according  to  the  recital  in 
the  deed,  which  supposes  future  appointments  to  be  made 
according  to  the  law  in  force  when  the  deed  was  executed. 
The  authorities  show  that  these  are  the  established  prin- 
ciples of  construction  applicable  to  cases  on  the  liability  of 
sureties.  In  the  North-Western  Railway  Company  v. 
Whinray{h)y  a  change  in  the  mode  of  paying  the  prin- 
cipal liberated  the  surety.  In  Kitson  v.  Julian  (i),  it  was 
held  that  a  bond  given,  like  this,  on  an  annual  appointment, 
cannot  be  extended  by  the  continuance  in  office  of  the 
principal,  but  that  the  liability  ceases  at  the  end  of  a 
year.  Then  came  the  case  of  Bonar  v.  Macdonald  (J), 
where  the  principal,  a  clerk  in  a  banking-house,  on  having 
his  salary  raised,  undertook  to  become  liable  to  one-fourth 

(h)  10  £xch.  77.  4  £U.  &  Bl.  ^4. 

(t)  24  L.  J.,  N.  S.,  Q.  B.  202 ;        ( j)  3  H.  L.  C.  226. 

3  l2 
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1866.        of  the  losses  on  discounts^  and  this  was  held  to  discharge 

Oswald       the  surety,  though  the  loss  sought  to  be  recovered  from 

Mayor,       ^^^  arose,  in  fact,  not  upon  the  new  liability,  but  on  the 

ALDuuiENy    responsibilities  of  the  clerk,  as  settled  in  the  original  agree- 

BuRQBBBBt     ment.    In  Bartlett  y.  The  Attorney-general  (k),  a  bond 

ofBiERwicK-  giyeu  as  security  for  a  collector  of  the  customs  was  held  not 

to  extend  to  cover  defalcations  arising  from  his  collecting  a 

subsequently  created  duty  upon  coals.    If  the  covenant  is  to 

do  a  certain  thing,  which  at  that  time  is  lawful,  and  the 

law  changes,  and  the  thing  to  be  done  becomes  unlawful, 

the  covenant  becomes  void.  Comyn  (/),  BroonCz  JStaxims{m), 

HaueU  v.  Long  (n),  and  Peppin  v.  Cooper  (o),  show  that 

the  words  of  a  security  like  this  must  be  restrained  by 

the  provisions  of  the  statute  under  which  the  security  is 

given.    The  Courts  cannot  be  caUed  on  to  calculate  the 

tunount  of  increase  of  risk  in  each  case.     If  any  increase 

arises,  the  surety  is  discharged. 

The  SolicUor^eueral  (Sir  R.Bethelt)  and  Mr.  Sfamstjf 
for  the  Defendants  in  Error : 

The  aigument  on  the  other  side,  as  to  the  change  in  the 
time  of  accounting,  cannot  be  sustained  when  the  words  of 
the  03d  sect  of  the  5  &  6  Will.  4,  c  76,  are  considered. 
By  that  section  it  is  directed  that  the  accounts  shall  be 
rendered  once  a  year ;  when  annual  election  to  the  office 
was  dispensed  with  by  the  6  &  7  Vict,  no  change  was 
made,  and  there  was  no  necessity  for  introducing  into 
that  statute  any  provision  on  the  subject  That  remains 
as  before.  There  has  not,  therefore,  been  any  such  change 
in  the  nature  of  the  office  as  to  render  applicable  any  of 

(i)  Parker,  277.  (o)  2  B.  &  AL  431.    SeeSk^ 

(l)  Com.  Dig.  Covenant  E  3.  F.  son  r,  Cooke^  1  Bing.  462;  and 

(m)  <«NoYaConstitutio,"  p.28.  Leadl^  v.  Emiu,  2  Bing.  32. 
(n)  2  Ifaa.  &  S.  d6a 
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1856.  be  Bomethmg  which  prejudices  him,  or  amounts  to  a  new 

Oswald  contract    There  is  nothing  of  the  kind  here.    Bartlett  t. 

Mayor,  ^^  Attorney-general  {t)  does  not  resemble  the  present, 

ALDER11EK9  for  there  the  nature  and  extent  of  the  principal's  duty  were 

Burgesses  changed,  and  a  new  responsibility,  of  a  lai^er  kind  than 

of  Berwick-  before  existed,  was  sought  to  be  cast  on  the  surety.    On 

TJPON-TWBED.  '  ^  ^ 

the  other  hand,  the  cases  of  Frank  v.  Edwards  (u\  and 
Worth  y.  Newton  (o),  are  instances  where,  even  without 
such  strong  words  as  are  found  in  this  case,  the  liability  of 
the  surety  was  held  to  continue. 

Sir  F.  Kelly,  in  reply : 

The  provisions  of  the  Odd  section  have  no  effect  on  those 
of  the  60th  section,  which  specifically  require  an  account  at 
the  end  of  the  year  of  office,  and  provide  a  summary 
remedy  in  case  of  a  refusal  to  account ;  here  the  termina- 
tion of  the  office  being  indefinitely  postponed,  the  compul- 
sory accounting,  which  is  the  real  protection  to  the  sureties, 
is  postponed  with  it  The  moment  the  duration  of  the 
office  was  changed  the  nature  of  it  was  changed,  and  the 
obligation  of  the  sureties  was  discharged. 

It  is  impossible  to  contend  that  officers  appointed  for  a 
year,  who  must  at  the  end  of  each  year  render  an  account 
of  the  discharge  of  their  duties,  and  officers  appointed 
during  pleasure,  and  who  may  therefore  hold  office  for  life, 
can  be  treated  in  any  respect  as  identical. 

The  Lord  Chancellor  proposed  that  the  following  ques- 
tions should  be  put  to  the  Judges : — 

"  Whether  the  election  of  David  Murray  in  the  sixth 
plea,  mentioned  to  have  been  made  on  the  9th  o{  November 
1843,  was  a  future  election  to  the  office  of  treasurer  within 

(0  Parker,  277.  (e)  10  Ezch.  247. 

(tt)  8  £xch.  214. 
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the  true  intent  and  meaning  of  the  bond  stated  in  the 

declaration?" 

"  Whether  after  such  election  the  said  David  Murray 

did  continue  in  the  office  of  Treasui*er  within  the  true 

intent  and  meaning  of  the  said  bond?  " 

Agreed  to. 

Mr.  Baron  Alderson : 

My  Lords^ — Her  Majesty's  Judges  have  considered  the 
two  questions  put  by  your  Lordships  to  them,  and  they 
have  deputed  me  to  give  their  unanimous  answer. 

As  to  the  first  question,  we  are  all  of  opinion  that  it  must 
be  answered  in  the  affirmative. 

By  the  recitals  in  the  boud,  dated  on  the  15th  of 
January  1842,  it  was  stated  that  the  council  of  the  borough 
and  town  of  Berwick-upon-Tweed  had,  on  the  11th  of 
January  1842,  elected  David  Murray  treasurer,  at  a 
salary  of  60  L  from  the  corporation  fund,  and  lOZ.  from 
the  borough  fund,  and  that  the  treasurer  was  directed  to 
find  sureties ;  and  that  at  every  quarterly  and  adjourned 
meeting  of  the  council,  and  at  any  special  meeting,  if 
required  so  to  do,  he  should  present  a  correct  account  of 
the  cash  in  his  possession.  And  it  was  lastly  agreed  that 
the  treasurer  should  be  appointed  for  the  remainder  of  the 
year  ending  the  9th  of  November  1842,  if  it  should  so  long 
please  the  council,  but  not  otherwise.  It  was  then  pro- 
vided that  the  sureties  should  be  bound  for  David  Murray 
during  the  whole  time  of  his  continuing  in  office,  in  conse- 
quence of  the  said  election,  '^  or  under  any  annual  or  other 
future  election"  of  the  said  council  to  the  said  office. 

At  the  time  when  this  bond  was  executed  the  office  of 
treasurer  was  an  annual  office,  to  which,  under  the  statute 
6  &  6  WilL  4,  c.  76,  s.  68,  the  council  was  in  every  year 
to  appoint  a  person ;  but  by  the  6  &  7  Vict.  c.  89,  s.  6,  the 
Legislature,  after  reciting  that  this  office  was  then  an  annual 
one,  and  that  such  annual  appointment  was  inconvenient 

3  l4 
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1856.         and  unnecessaryy  directed  the  council  in  future  to  appoint 

Oswald      to  such  office  during  pleasure.    This  Act  of  Parliament 

M,V      came  into  operation  on  the  24th  of  AuguU  1843,  during  the 

Aldbbmen,    currency  of  the  period  for  which  the  first  annual  election 

BuBOBssw     o^  David  Murray  was  made,  that  year  ending  on  the 

o^  ^^^^^-  9th  of  Ifavmher  1843.    Under  this  new  law  the  re-dec- 

tion  of  David  Murray  took  place,  to  which  your  Lordships 

2^^!    first  question  relates. 

Now  what  was  the  liability  which  the  sureties  under- 
took ?  It  was,  to  be  answerable  for  David  Murra^s 
defaults  during  his  continuance  in  the  office.  Any  breach, 
therefore,  in  the  continuity  of  his  holding  the  office 
Would  put  an  end  to  their  liability.  No  such  breach  of 
continuity,  however,  happened.  But  them,  according  to 
the  case  of  Arlington  v.  Merricke  («?),  coupled  with  and 
explained  by  the  case  of  The  Liverpool  Watprworh 
Company  y.  Atkinson  (or),  the  responsibility,  which  accord- 
ing to  the  fifst  of  those  cases  would  have  been  con- 
fined to  the  period  limited  by  the  first  election,  may  he 
increased  in  its  duration  by  the  words  of  the  covenanty  if 
their  reasonable  and  proper  construction  will  warrant  it 
That  is  then  the  question  here.  It  is  certain  that  the 
sureties  meant  not  to  limit  their  responsibility  to  the  first 
election ;  for  they  agree  to  be  bound,  '^  if  David  Mwrrajj 
continues  in  the  said  office  under  any  annual  or  other 
future  election."  What  do  these  words  mean?  In  the 
first  place,  they  mean  that  he  must  continue  tsi  the  said 
office;  and  this  restrains  the  liability,  not  merely  by  the 
continuity,  but  also  by  the  identity  of  the  office.  Its 
duties,  therefore,  primd  facie^  must  not  be  changed ;  it» 
liabilities  and  checks  mus^t  not  be  varied;  nor  even  it^ 
duration  or  tenure  altered. 

But  then  tliis  last,  it  is  said,  is  specially  provided  for  by 

(to)  2  Wms.  Saund,  403.  («}  6  East,  507. 


CASES  IN  THE  HOUSE  OF  LORDS.  867 

the  other  words  '^  annual  or  other  futore*  election ;  *'  for        1856. 
the  natural  meaning  of  those  words  is  ^^  any  fature  election,       Oswald 
whether  annual  or  other  thail  annual."     If  so,  the  bond       Hatob. 

contains  a  declaration  that  the  sureties  will  be  liable  Aldbbmen, 

though  the  duration  or  tenure  of  tiie  office  be  changed,  Bubo 


and  although  the  appointment  may  cease  to  be  annual.    ^^®^^!^ 

And  in  truth  that  change  entails  all  the  consequences        

which  necessarily  follow  it,  even  as  to  the  change  of  Mr.  Bsroii 
liabilities,  if  any  there  be ;  for  if  the  change  of  the  duration 
was  contemplated,  and  the  mere  change  of  duration  neces- 
sarily varies  the  liability  to  account,  that  alteration  of  the 
liability  to  account  must  be  considered  as  contemplated 
also.  And  this  would  make  it  immaterial  to  consider  the 
learned  counsel's  elaborate  argument  as  to  increase  of  the 
risk  arising  out  of  the  necessity,  if  the  appointment  remained 
annual,  of  an  accounting  during  each  year  or  within  three 
months  after  its  end,  having  been  varied  by  the  appoint- 
ment becoming  an  appointment  to  the  office  during 
pleasure-  This,  even  if  well  founded,  which  may  be 
doubted,  would  not  alter  the  result ;  for  it  is  an  alteration 
of  the  risk  which  necessarily  follows,  if  at  aU,  from  the 
mere  change  of  the  duration  of  the  office,  and  if  that 
change  was  contemplated,  this  increase  of  the  risk  must 
have  been  contemplated  also. 

But  then  it  was  said  that  words  such  as  these  with 
which  we  have  to  deal  are,  according  to  Arlington  v. 
Merrickej  and  various  other  cases,  to  be  modified  and 
construed  according  to  the  words  of  the  recital  of  the 
deed ;  and  then  it  is  suggested  that  the  deed  must  be  con- 
strued as  containing  a  recital  that  the  future  appointments 
must  be  made  according  to  the  law  which  was  in  force 
when  the  deed  was  executed.  But  this  is  a  mere  ftdlacy, 
wholly,  we  think,  inconsistent  with  the  words  of  the 
covenant,  which  are  quite  general. 
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1856.  The  reason  .for  inferring  to  the  recitals  in  a  deed  is 

Oswald  because^  from  the  circumstances  and  facts  there  stated,  the 

Mayor.  Pities  themselves  have  plainly  expressed  their  intention; 

Aldermev,  and  consequently  in  accordance  with  that  expressed  and 

Burgesses  specific  intention  the  Courts  construe  and  modify  the  more 

of  Berwick-  creneral  words  of  their  covenant.     But  it  is  somewhat 

UPON-TWEED.    °  1,^1,1  1     . 

strange  to  propose  that  the  Court  should  construe  their 

Mr.  Baron  covenant  by  what  must  be  at  most  an  implied  recital 
suggested  by  the  counsel,  and  that  where  there  is  no 
express  recital  on  this  subject  at  all.  And  therefore,  after 
all,  we  can  only  in  the  present  case  construe  the  words  of 
the  covenant  without  any  such  light  being  thrown  upon 
them ;  and  doing  so  we  cannot  doubt  that  the  natural  and 
reasonable  construction  of  the  words  ''under  any  annual  or 
other  future  election"  is  ''under  any  future  election,  whether 
annual  or  other  than  annual." 

An  election  "  during  pleasure"  is  beyond  all  doubt  an 
election  "other  than  annual."  No  one  could  have 
doubted,  if  the  words  of  the  covenant  had  been  "  annual 
or  during  pleasure,"  The  words  used,  however,  do  include 
that,  and  something  more,  for  they  include  all  future  elec- 
tions, biennial  or  triennial,  or  in  any  other  manner. 

According  to  this  construction,  which  we  think  to  be  the 
true  one,  the  office  remains  the  same  in  all  respects.  It  is 
unchanged  as  to  its  duties,  and  as  to  its  liabilities  also, 
except  so  far  as  the  latter  are  necessarily  altered,  if  at  all, 
by  the  alteration  of  its  tenure  or  duration.  It  is  undoubtedly 
changed  as  to  its  tenure  and  duration ;  but  then  we  think 
that  this  being  provided  for  specially  by  the  bond,  does 
not  make  any  diiference  in  the  continued  responsibility  of 
the  sureties. 

We  therefore  unanimously  answer  your  Lordships'  first 

.  question,   that  in    our    opinion  the    election  of   David 

Murray  on  the  9th  November  1843  was  a  future  election 
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within  the  bond*     And  we  answer  your  Lordships'  second        1866. 

question^  that  in  our  opinion,  after  such  election  David      Oswald 

Murray  continued  in  the  office  of  treasurer  within  the  true      Mayoiu 

intent  and  meaning  of  the  bond.  Aldermen, 

and 

SUROESSES 

The  Lord  Chancelliir  :  of  Bebwick- 

UFON-TWBED. 

My  Lords^ — Before  I  finally  advise  your  Lordships  as  —^^ 
to  the  course  to 'be  taken  upon  this  writ  of  error,  I  should  a^J,^^ 
wish  to  have  an  opportunity  of  considering  a  little  more 
attentively  the  opinion  of  the  learned  Judges  which  has 
jast  been  delivered  by  Mr.  Baron  Alderson.  At  the  same 
time  I  feel  myself  entitled  to  say  that  their  opinion  entirely 
accords  with  that  which  I  formed  when  I  heard  the  argu* 
ment  But  before  I  finally  advise  your  Lordships  as  to 
the  course  which  I  think  you  ought  to  take,  I  wish  to 
compare  the  language  which  has  been  so  clearly  stated  in 
that  opinion  with  the  opinions  of  the  three  learned  Ju^es 
in  the  Court  below,  who  came  to  an  opposite  conclusion. 

The  Lord  Chancellor : 

My  Lords, — The  question  here  turns  mainly  upon  the  15  July, 
constructiou  of  two  Acts  of  Parliament  relating  to  municipal 
corporations.  The  first  was  the  original  Act  of  the  5  &  6 
WUU  4,  c.  76,  by  the  58th  section  of  which  Act  it  is 
enacted,  ''  That  the  council  of  every  borough,  on  the  9th 
day  of  November  in  the  present  year,  shall  appoint  a  fit 
person  to  be  the  treasurer  of  the  borough,  and  shall  take 
such  security  for  the  due  execution  of  his  office  as  they 
shall  think  fit."  By  that  Act  he  was  required  to  be  ap^ 
pointed  every  9th  day  of  November. 

That  continued  to  be  the  law  as  to  the  election  of  trea* 
surers  of  boroughs  till  the  year  1843,  when  the  Act  of  the 
6  &  7  Vict,  c.  89,  was  passed,  by  the  6th  section  of  which, 
after  reciting  that  the  annual  election  to  the  office  of  trea- 
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1866.        surer  was  inconvenient  and  unnecessary,  it  was  enacted 

Oswald       that  part  of  the  former  Act  should  be  repealed,  and  that 

Ma*'  b.       "  *^  council  of  every  borough  shall,  on  the  9th  day  of 

Aldbbmxn,    November  next  after  the  passing  of  this  Act,  or  on  the  9th 

BuBoioBn     ^^y  ^^  November  next  after  such  borough  shall  be  mcor- 

of  Bbrwick-  porated,  appoint  a  fit  person,  not  being  a  member  of  the 

council,  to  be  the  treasurer  of  such  borough,  who  shall 

thenceforth  hold  his  office  during  the  {Measure  of  the 

council  for  the  time  being/' 

Mr.  David  Murray  having  been  appointed  in  the  year 
1842,  previous  to  the  passing  of  that  Act,  was  elected 
under  the  provisions  of  that  Act,  in  November  1843,  to  hold 
the  office  of  treasurer  during  pleasure.  He  afterwards 
became  a  defaulter  ;  and  the  qu^tion  which  arose  on  the 
several  actions  against  his  sureties  was,  whether  this  bond 
extended  to  his  treasurership  after  he  had  been  elected 
''during  pleasure,"  under  the  Act  of  1843,  or  whether  it 
was  confined  to  his  treasurership  to  which  he  was  elected 
at  the  time  the  bond  was  given,  namely,  in  1842. 

Now,  that  question  turns  mainly  upon  the  terms  of  the 
deed  [his  Lordship  read  them].  The  important  words  are 
these,  ''  all  such  sums  of  money,  &c.  as  I,  the  said  Daxii 
Murray f  shall  or  may  recover  or  receive  in  virtue  of  my 
said  appointment  as  treasurer  as  aforesaid,  during  the  whole 
time  of  my  continuing  in  the  said  office,  in  consequence  of 
the  said  election,  or  under  any  annual  or  other  fiiture  elec- 
tion of  the  said  council  to  the  said  office." 

The  declaration  set  out  tlie  bond,  to  which  the  Defendant 
pleaded  the  new  election  under  the  subsequent  Act  of 
Parliament,  and  at  the  trial  the  verdict  was  that  he  was 
elected  treasurer,  fi-om  time  to  time,  but  that  he  had  not 
duly  accounted.  The  contest  was,  whether  that  election 
under  the  subsequent  Act  of  Parliament  made  him  a  con* 
tinuing  treasurer,  liable  to  account,  as  he  had  been  before. 
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My  LordSy  it  was  held  in  the  Court  of  Queen's  Bench,        1866. 
in  which  the  action  was  brought,  that  he  was  liable,  and      08wau> 
that  decision  of  the  Court  of  Queen's  Bench  was  brought       «^  ** 
by  writ  of  error   to  the  Exchequer  Chamber,   where  a    ALDSBMBir, 
large. majority  of  the  Judges  was  of  the  same  opinion,     Bumbbsbb 
though  undoubtedly  there  were  dissentients  of  the  very   o^  Bbrwick- 
highest  character, — Sir  William  Maule,  then  a  member  of 
that  Court,  Lord  Chief  Justice  Jervis,  and  Lord  Chief 
Baron  Pollock.    Against  that  decision  of  the  Court  of 
Exchequer  Chamber  a  writ  of  error  has  been  brought,  and 
has  now  been  argued  at  your  Lordships'  Bar,  and  your 
Lordships  have  had  the  assistance  of  a  great  number  of 
the  Judges.     Those  learned  persons  considered  the  case 
very  attentively,  and  gave  their  unanimous  opinion  in  favour 
of  the  judgment  which  had  been  pronounced  by  the  Court 
of  Queen'«  Bench.     I  must  confess  that,  even  if  they  had 
not  been  of  that  opinion,  I  should  have  felt  no  difficulty 
whatever  in  recommending  your  Lordships  to  concur  in 
that  judgment,  first,  of  the  Court  of  Queen's  Bench,  and 
afterwards  of  the  Exchequer  Chamber. 

It  has  been  contended,  upon  the  authority  of  a  well- 
known  case  in  Saunders*s  Reports  (y),  that  where  a  per- 
son has  been  elected  to  an  office,  and  has  given  a  bond, 
with  sureties,  only  to  discharge  the  duties  of  that  office,  if 
it  appeared  by  the  recital  of  the  bond  that  that  office  was 
an  annual  office,  and  he  was  re-elected,  and  continued  in 
the  office  after  that  year,  neither  of  the  sureties  was  bound, 
nor  could  the  party  himself  be  bound  by  virtue  of  his 
bond.  But  that  case  turned  upon  the  particular  nature  of 
the  recital.  The  recital  in  that  case  was,  .that  the  party 
appointed  had  been  appointed  a  postmaster  for  the  space 
of  six  months;  and  there  the  bond  was  conditioned  upon 
his  duly  performing  the  duties  of  the  said  office  so  long  as 

(^)  Lard  ArUnfftan  v.  Merridte,  2  Wins.  Saund.  408. 
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1856.       he   shidl  cootinoe  postmaster.     It  was  held,  upon  very 
OswAiD      intelligible  grounds,  that  that  meant  so  long  as  he  shall 
^'  continue  postmaster  according  to  the  recital,  namely,  that 

Aldkrmvk,  he  had  been  appointed  for  six  months,  that  is  to  say,  it 
BuRomra  ^^"^^  ^  parties  for  the  whole  six  months,  whether  he 
of  Berwick-  continued  in  office  for  the  whole  of  that  period,  or  only  for 
'  a  part  of  it  But  when  the  six  months  came  to  an  end, 
and  he  was  re-elected,  then  the  recital  shows  that  the  per- 
sons then  bound  did  not  mean  to  be  bound  for  a  fiiture 
election ;  because,  looking  at  the  true  construction  of  the 
instrument,  all  the  parts  being  taken  together,  it  is  dear 
that  what  they  meant  to  bind  themselTes  for  was,  for  the 
holding  of  office  during  the  time  mentioned  in  the  recital. 
But,  of  course,  it  is  competent  to  parties  to  make  them- 
selves liable  to  a  future  appointment,  if  they  think  fit;  and 
here  the  terms  of  the  bond  are  express,  that  they  are  liaUe 
for  all  money  '^  which  I,  Dctoid  Murray ^  shall  or  may 
recover  or  receive  in  virtue  of  my  said  appointment  as 
treasurer  as  aforesaid,  during  the  whole  time  of  my  cod- 
tinuing  in  the  said  office,  in  consequence  of  the  said  elec- 
tion, or  under  any  annual  or  .other  future  election  of  the 
said  council  to  the  said  office.''  By  the  law  as  it  tbea 
stood  there  could  be  no  election  but  an  annual  election, 
but  the  parties  chose  to  enter  into  a  contract,  binding  them- 
selves as  sureties  for  David  Murray j  as  treasurer,  under 
any  election,  whether  '^  annual  or  other.''  There  could  be 
no  other  election  than  an  annual  one,  except  by  virtue  of 
an  alteration  in  the  law.    The  law  has  been  altered. 

I  do  not  go  into  the  question  whether  any  one  could  inge- 
niously find  out  a  case  in  which  there  might  be  a  '^  future 
election"  without  a  change  in  the  Act  of  Parliament  I 
think  it  was  perfectly  competent  to  these  parties  to  stipu- 
late for  the  continuance  of  the  suretyship,  howsoever  he 
was  elected,  and  forrwhat  time  soever  he  was  elected;  and 
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ify  in  point  of  fact,  he  is  elected,  and  continues  in  office,  and        1856. 
there   is  no  break  in  his  appointment,  then  the  sureties       Oswald 
would  be  liable.    That  was  the  opinion  of  the  Court  of      Mator, 

Queen*s  Bench,  and  of  the   Exchequer  Chamber.     It  is  Aldhemen, 

the  opinion  which  has  been  communicated  to  your  Lord-  Buroessbs 

ships   by  the   learned    Juds^es,  delivered  bv  Mr.  Baron  of  Berwick- 

,  '  .  UPON-TWKBD. 

Aldersony  in  answer  to  questions  put  by  your  Lordships  to 
them  at  the  conclusion  of  the  argument.  In  that  opinion 
I  entirely  concur,  and  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  below  be  affirmed. 

Judgment  for  Defendant  in  Error,  with  costs. 

Lords'  Journals,  15  Juljf  1856. 


1865. 


23,  26,  27 
July. 


Georgb  Satbr         ....    Appellant. 

Janb  Bradlt,  the  Wife  of  StephenI^^-.,,     j^-*  20, 23  Ma: 

Bradly,  AND  Others     -        -        J^teapon       s.  26  June: 


1856. 

20,  23  May. 
26  June. 
24  July. 


A  testator  directed  that  a  certain  portion  of  his  property  should  be  IViU, 

inyested,  and  the  dividends,  &c^  paid  among  his  brothers  and  ** Male  Li$ie.* 
sisters  and  their  children ;  that  the  residue  should  accumulate  for       '  fr"^!^ 
21  years  after  his  death,  at  the  end  of  which  time  the  accumulated      Name'and 
iund  (to  which  the  testator  gave  the  name  of  his  **  capital  pro-         Arms. 
perty  '*)  was  to  become  the  property  of  *'  the  then  nearest  of  kin 
to  myself  in  the  male  line  in  preference  to  the  female  line.*'    The 
^  inheritor"  of  this  capital  property  was  to  assume  the  testatoi^s 
surname  '*  if  not  of  that  surname,'*  and  was  to  *^  bear  and  use  the 
arms,  with  the  differences,  which  may  have  been  at  any  time 
previous  to  my  death  assigned  to  me."    The  testator  in  a  memo- 
randum,  dated  some  time  afterwards  (and  which  was  admitted  to 
proof  aa  a  codicil),  directed  that  his  gold  medal  given  for  tlie  capture 
of  Java^  should  descend  with  '*  the  patent  of  my  armorial  bearings 
to  the  inheritor  of  my  capital  property."    The  Crown,  in  con- 
sideration of  the  distinguished  services  of  the  testator,  had,  between 
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1855.  the  date  of  the  will  and  of  the  codicil,  xnade  a  grant  of  anns 

S^  ^  .^^'^  testator  « and  his  descendants,"  and  foiling  them,  then 

9,  (with  the  omission  of  emblazoning  the  Java  medal)  *'to  be  borne 

BiUDLT  by  the  descendants  of  his  late  father,  with  due  and  proper  dif- 

and  others.        ferenoes/'    At  the  date  of  the  will  and  at  the  death  of  the  testator 

he  had  two  brothers  and  several  sisters  liring.  The  two  brothen 
(nnmarried),  the  unmarried  sisters,  and  two  of  the  married  sisteis 
died  within  the  21  years,  leaving  one  married  sister  and  the  sons 
and  danghters  of  her  married  sisters  and  of  herself  surviving.  B^ 
the  son  of  a  paternal  nnde  of  the  testator,  claimed  the  ^  capital 
property"  of  the  testator,  as  being  the  only  person  who  answered 
the  description  of  ^  the  nearest  of  kin  in  the  male  line  " : 
Held,  that  he  was  not  entitled,  the  words  of  the  will  not  restricting 

the  gift  to  a  male  claiming  through  males. 
The  married  sister  was  held  entitled  to  the  ^capital  property." 

This  was  an  appeal  against  a  decree  of  Vice-Chancellor 
Wood,  which  had  been  affinned  on  appeal  by  the  Lords 
Justices. 

In  the  month  of  July  1816,  Commodore  (afterwards 
Admiral)  George  Sayer,  c.  b.,  being  then  in  command  of 
the  naval  forces  in  the  East  Indies,  wrote  with  his  own 
hand,  on  board  the  ship  "  Leda"  the  will,  the  constroction 
of  which  gave  rise  to  the  question  in  this  case,  fie  first 
appointed  his  brothers  Charles  and  Benjamin  Sayer  his 
executors;  he  then  gave  a  specific  legacy  to  a  married 
sister,  Mrs.  Innes,  and  directed  the  investment  of  the 
remainder  of  his  property  in  the  joint  names  of  his  two 
brothers  and  of  such  sisters  as  at  the  time  of  his  death 
should  be  unmarried,  on  trust  to  pay  three-fourths  of  the 
interest  among  his  two  brothers  and  his  six  sisters,  or 
such  of  them  as  might  be  alive  on  each  dividend  day, 
and  to  apply  the  remaining  fourth  of  the  interest  among 
their  children  for  the  purposes  of  education.  At  the 
death  of  the  last  survivor  of  his  brothers  and  sisters,  three- 
fourths  of  the  interest  were  to  be  paid  to  his  nephews  and 
nieces,  and  the  remaining  fourth  to  their  children.    The 
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will  then  proceeded  in  the  following  terms:  ''At  the  death        1855. 
of  tlie  last  survivor  of  my  nephews  and  nieces,  whether        Sateb 
born  before  or  after  my  death,  the  capital  sum  which  at       ^  ^' 
the  death  of  the  last  survivor  of  them  may  be  standing  in    and  others, 
virtue  of  this  my  will  in  the  books  of  the  Bank  of  £7/^- 
landy  shall  become  the  property  of  the  then  nearest  of  kin 
to  myself  in  the  male  line,  in  preference  to  tlie  female  line, 
upon  the  condition  of  the  inheritor  thereof  assuming  the 
surname  of  Saj/er  only  (if  not  of  that  surname),  and  that 
such  inheritor  of  the  said  capital  sum  shall  bear  and  use, 
according  to  the  law  in  such  case  enacted,  the  arms, 
with  due  differences,  which  may  have  been,  at  any  time 
previous  to  my  death,  assigned  to  me."     By  a  codicil, 
dated  in  March  1821,  the  testator  directed  that  instead  of 
the  interest  of  the  whole  of  his  property  being  divided 
half-yearly,  the    interest  of  10,000/.   should  be   divided 
"  amoi^  the  survivors  of  my  brothers,  sisters,  nephews, 
and  nieces  comprised  in  my  will,  in  the  proportions  therein 
specified  from  time  to  time.     And  I  now  direct  that  the 
interest  and  dividends  of  all  the  remainder  of  my  stock, 
over  and  above  the  interest  of  10,000/.  three  per  cents., 
shall  be  invested  half-yearly  as  it  becomes  payable  from 
time  to  time,  and  in  like  manner  the  interest  and  dividends 
of  the  invested  interest,  in  order  that  the  same  shall  accu- 
mulate until  the  expiration  of  21  years  from  and  after  my 
decease.     At  the  termination  of  which  period  of  21  years, 
the  whole  capital  sum  then  standing  in  the  books  of  the 
Bank  of  England  in  virtue  of  my  will,  and  this  a  codicil 
thereto,  shall  remain  to  be  disposed  of  towards  my  then 
nearest  of  kin  in  the  male  line,  in  preference  to  the 
female  line,  under  the  conditions  and  restrictions  as  in 
my  will  are  set  forth  by  me;  the  said  inheritor  first  paying 
the  interest  of  the  10,000/.  to  the  survivors  of  my  brothers, 
sisters,  nephews,  and  nieces  until  the  death  of  the  last 
VOL.  V.  3  m 
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1855.         survivor  of  theniy  in  the  proportions  prescribed  by  my 
Saybe        Will." 

Bbadlt  1*^^  testator,  in  April  1 831 ,  added  a  Memorandum  (which 

and  othere.  ^^^  admitted  to  proof,  as  a  second  codicil),  directing  the 
distribution  of  certain  legacies  and  memorials,  and  went  on 
thus :  ''  My  gold  medal  for  Java,  and  badge  of  the  Order 
of  the  Bath ;  my  Clarence  medal,  seals  engraved  with  my 
own  arms ;  the  snuff-box  presented  to  me  by  the  present 
sovereign  of  the  Nttherlands ;  my  ancient  chinaware,  left 
me  by  my  great  uncle  Valentine  Sayer,  and  all  my  pic* 
tures,  especially  of  my  said  great  uncle  and  his  wife ;  silver 
canopy  staff,  Naval  Histories,  TAorn's  '  Capture  of  Java^ 
to  be  preserved  by  them"  [the  executors],  ''to  descend 
with  the  patent  and  painting  of  my  armorial  bearings  to 
the  inheritor  hereafter  of  my  'capital  property,'  to  and 
the  descendants  who  may  from  time  to  time  succeed 
thereto." 

On  the  20th  November  1821»  a  grant  of  arms  was  made 
to  the  testator,  which,  recording  his  Majesty's  approbation 
of  his  services  in  the  capture  of  Java,  and  recitii^  the 
testator's  prayer  for  "  our  granting  and  assigning  such 
armorial  ensigns  to  be  borne  by  him  and  his  descendants, 
and  by  the  other  descendants  of  his  late  father  Benjamin 
Sayer"  did  grant  arms,  introducing  the  Java  medal,  as 
therein  described,  "  to  be  borne  by  him  and  his  descen* 
dants,  and  without  the  said  medal,  by  the  other  de- 
scendants of  his  late  father  Benjamin  Sayer,  with  due  and 
proper  differences,  according  to  the  laws  of  arms." 

The  testator  died  on  the  29lh  April  1831,  leaving  his 
two  brothers  and  six  sisters  surviving.  Three  of  the  sis- 
ters were  married,  Judith  Innes,  who  had  no  children, 
Elizabeth  Boys,  who  had  four  children,  and  Jane  Bradiy, 
who  had  six  children.  The  Appellant  George  Sayer,  a  son 
of  the  testator's  paternal  uncle,  was  also  Uving  at  the  time 
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of  the  testator's  death.  The  testator's  brothers  died  unmar- 
ried within  the  21  years,  and  at  the  expiration  of  that 
period,  Jane  Bradly  was  his  sole  surviving  sister,  and  there- 
fore claimed  as  his  nearest  of  kin.  William  Boys,  the 
eldest  son  of  Mrs.  Boys,  claimed  as  the  eldest  son  of  the 
testator's  eldest  sister,  and  the  Appellant  claimed  as  the 
only  person  properly  answering  the  description  in  the  will, 
*^  nearest  of  kin  in  the  male  line." 

In  September  1852  a  bill  was  filed  to  obtain  the  decla- 
ration of  the  Court  as  to  the  true  construction  of  the  will, 
and  the  cause  came  on  for  hearing  before  Vice-Chancellor 
Wood,  who,  on  the  24th  January  1853,  made  a  decree 
declaring  that  Mrs.  Bradly  was  in  the  events  that  had 
happened  entitled  to  have  the  accimiulated  fund,  then 
amounting  (exclusive  of  the  10,000/.)  to  about  64,000/., 
transferred  to  her  (a).  This  decree  having  been  affirmed 
by  the  Lords  Justices  (b),  the  present  appeal  was  brought. 

The  case  was  first  argued  in  July  1855  by  Mr.  Roundell 
Palmer  and  Mr.  Surrage  for  the  Appellant^  and  by  the 
Solicitor-general  (Sir  jB.  Bethelt)  and  Mr.  Giffard  for 
the  Respondents.  It  was  then  ordered  to  be  ai^ed  in 
the  ensuing  Session  by  one  counsel  on  a  side.  It  was 
accordingly  argued  in  May  1856  by  Mr.  Roundell  Palmer, 
with  whom  was  Mr.  Surrage,  for  the  Appellant,  and  by  the 
SoUcitor-general  (Sir  JR.  Bethelt),  with  whom  was  Mr. 
Giffard,  for  the  Respondents. 


1856. 
Saykr 

Bra^dlt 
and  others. 


The  Judges  were  summoned  for  the  hearing  of  the 
second  argument,  and  Mr.  Justice  Coleridge,  Mr.  Justice 
Wightman,  Mr.  Justice  JErle,  Mr.  Justice  Williams,  Mr. 
Justice  Crowder,  Mr.  Justice  Willes,  and  Mr.  Baron 
BramweU,  attended. 


(a)  10  Hare,  S89. 


(6)  4  De  G.  Mac.  &  Gord.  58. 
3  M  2 
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IflAO.  Argament  for  the  Appellant : 

Sayeb  The  words  of  the  will  signify  the  person  or  persons  who 

Bradlt       are  the  nearest  of  blood  to  the  testator  in  and  as  part  of 

and  otherc*    ij^^  jj^^^  ^^  course  of  succession  which  has  throughout  the 

quality  of  male.  The  construction  now  contended  for  is 
justified  by  the  meaning  of  the  phrase  "  male  line/'  as  used 
in  the  works  of  the  most  eminent  literary  men.  BacofCs  His- 
torical Tracts  (c),  Hume  (rf),  Gibbon  (tf),  HaUam  (/).  In 
each  of  these  works  the  male  line  of  a  particular  house  is 
described  as  extinguished  on  the  deaths  of  certain  males 
though  daughters  remained.  These  writers  are  referred  to 
because  Lord  Justice  Knight  Bruce  supposed,  erroneously, 
that  he  founded  his  judgment  on  the  iamihar  use  of  these 
words  in  literary  composition. 

Legal  writers,  whether  treating  of  historical  eyents  or 
confining  themselves  to  mere  cases  at  law,  give  to  these 
words  the  same  construction.  Blackstone  (g)  speaks  of 
Stephen  of  Blois^  who  was  the  grandson  of  the  Con- 
queror, by  Adelicia  his  daughter,  as  '*  claiming  the  throne  by 
a  feeble  kind  of  hereditary  right,  not  as  being  the  nearest 
of  the  male  line,  but  as  the  nearest  male  of  the  blood 
royal."  And  again,  speaking  of  Henry  IV,  he  says(^), 
**  he  set  up  a  show  of  two  titles,  the  one  upon  the  pre- 
tence of  being  the  first  of  the  blood  royal  in  the  entire  male 
Kne,  whereas  the  Duke  of  Clarence  left  only  one  daughter, 
Philtppa,  from  which  female  branch,  by  a  marriage  with 
Edmund  Mortimer  Earl  of  March,  the  house  of  York 
descended;   the  other,  by  reviving  an  exploded  fomonr, 

(c)  VoL  7y  Ilenty  VII,  (De-  respect  to  the  Countess  of  Fiam- 

Tey*8    Ed.)    44,   as   to  Perkin  ders. 
Warhech.  {/)  Middle   Ages    (7   Ed.), 

id)  VoL  1,  (Ed.  1792,)  Henry  Vol.  1,  p..l37 ;  Vol.  2,  p.  474. 
II,  c.  8.  {g)  1  Com.  p.  200. 

(c)  Misc.  Vol.  2,  p.  259,  with         (A)  Id.  p.  203. 
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that  Edmond  Earl  of  Lancaster  (to  whom  Henry's  mother         1856. 

was  heiress)   was  in  reality  the  elder  brother  of  King        Saysr 

Edward  I,  though  his  parents,  on  account  of  his  personal       Bra'dlt 

deformity,  had  imposed  him  on  the  world  for  the  youi^er,     **^  others. 

and  therefore  Henry  would  be  entitled  to  the  Crown,  either 

as  successor  to  Richard  II,  in  case  the  entire  male  line 

was  allowed  a  preference  to  the  female,  or  even  prior  to 

that  unfortunate  prince,    if   the   Crown   could  descend 

through  a  female  while  an  entire  male  line  was  existing." 

These  authorities  are  conclusive  to  show  that  the  **  male 

line"  must  in  constmction  of  law  mean  a  descent  which 

entirely  excludes  females.     Again,  in  Co.  Litt  (1)9  after 

describing  the  Roman  law,  and  declaring  that  the  feudal 

regulations  differed  from  it  in  almost  every  respect,  it  is 

remarked  that  the  pc^cy  of  most  feudal  countries  has 

shown  a  great  unwillingness  to  admit  females  into  the  fief; 

and  in  the  same  work  it  is  said  in  a  note  (j)j  that  feudal 

honours  and  offices  of  dignity  descend  to  the  males  alone ; 

and  thus  in  the  case  of  Lord  Grey  of  Ruthyny  though  the 

barony  by  writ,  on  account  of  its  peculiar  creation  (A),  waa 

allowed  to  go  to  the  daughter  of  the  eldest  son,  the  earldom 

of  Kenty  to  which  the  holder  of  the  barony  had  been 

created,  went  only  to  male  heirs,  and  therefore  on  the 

death  of  the  eldest  son  without  male  issue  passed  over  to 

the  son  by  a  second  marriage.    That  note  is  founded  on 

the  report  of  Lord  Grey  de  Ruthyn's  case  in  Collins  (/), 

where  this  subject  is  most  elaborately  discussed.     In  the 

course  of  the  argument  by  Mr.  Selden  in  that  case  (m),  it 

is  said,  speaking  of  the  son  of  a  daughter,  '^  he  cannot 

(t)  17  Ed.  191a,  n.  VI.  4  (Mr.  Committee  for  Privileges  in  the 

Butlei^B  note).  claim  of  the  Orandison  Peerage. 

(j)  156,  n.  3.  (0  Collins*  Bar,  195. 

(k)  The  doctrine  thus  assumed  (m)  Id.  204* 
is  now  under  consideration  in 

3  M  3 
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1 86B.  derive  himself  from  the  male  line  ;*'  and  Littleton  (a),  where 
Saybr  that  rule  is  expressly  stated,  is  referred  to.  That  was  also 
Bradlt  ^^^  ^^  Serjeant  Rolls*  argument  (o),  and  adopted  on  the 
and  othenr.  certificate  from  the  Herald's  College  (p).  These  authorities 
show  the  uniform  and  consistent  use  of  the  words  by  con- 
stitutional writers  in  the  way  now  contended  for  by  the 
Appellant.  The  cases  show  the  same  use  of  them.  In 
Oddie  Y.  Woodford  (q),  the  designation  of  ''  eldest  male 
lineal  descendant*'  was  held  to  be  inapplicable  to  a  male 
person  claiming  in  part  through  a  female.  That  judgment 
was  afterwards  affirmed  in  this  House  (r).  In  Bend  t. 
Bemal{$\  Lord  Chancellor  Cottenham  adopted  that  rule  of 
construction,  and  there  ''  male  children"  in  a  Dukh  will 
were  held  to  mean  ''male  descendants/'  and  ''male 
descendants"  were  held  to  mean,  according  to  the  English 
law,  descendants  claiming  only  through  males,  and  his 
Lordship  there  expressly  acted  on  the  decision  in  Od£t  t. 
Woodford.  Bemal  y.  Bemal  is  all  the  stronger  for  this 
ailment,  because,  like  this  case,  it  related  to  a  gift  of  per- 
sonal estate.  Such  is  the  general  rule  of  interpretation, 
and  unless  the  words  of  this  particular  will  compel  the 
application  of  a  different  rule  it  must  gOYem  the  case  now 
under  appeal. 

There  are  many  difficulties  that  would  attend  the  con- 
struction contended  for  by  the  Respondents.  The  tes- 
tator's brother,  CAarles  Sayer,  liyed  to  within  six  months 
of  the  period  of  distribution.  Suppose  he  had  left  a  son, 
could  it  be  said  that  Mrs.  Bradfy  would  take  io  the  exda- 
sion  of  that  son  merely  because  she  would  be  nearer  of  kin 
to  the  testator,  though  the  son  of  the  brother  would  be  the 
heir  male  of  the  family,  and  would  be  entitled  to  the  arms  ? 

(«)  Sec.  23.  (y)  3  MyL  &  Cr.  581. 

(o)  ColliDB,  210,  ee  seq.  (r)  Id.  625,  ei  gtq. 

{p)  CoUinB*  Bar,  249.  {$)  Id.  550. 
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Again,  suppose  Charles  Sayer  had  left  the  son  of  a  son,         1856. 
would  Mrs.  Bradljf's  daughter  for  a  similar  reason  exclude        Satbr 
him  ?     If  not,  then  it  is  plain  that  the  words  *'  nearest  of      3iJ*di.y 
kin,"  though  they  may  aid  in  the  construction  of  the  will,     and  others, 
cannot  receive  a  force  which  will  enable  them  to  override 
the  words  '*  in  the  male  line."    The  latter  words  are  alone 
authoritative.     The  testator  gave  two  lines.    The  '^  inheri- 
tor," whom  he  speaks  of  in  the  singular  number,  was  to 
be  found  in  one  of  those  lines.    How  were  they  to  be  dis* 
tinguished  ?  into  the  male  line  and  the  female  line.    The 
^male  line,"  such  as  the  law  designates  it,  was  to  be  pre- 
ferred.   When  that  foiled,  but  not  before,  the  female  line 
was  to  come  in.    Though  a  female  might  come  of  the  male 
stock,  yet  she  would  not  be  in  the  nude  tine,  for  the  male 
line  stops  the  moment  a  female  comes  in.  Oddie  v.  Wood^ 
ford  clearly  establishes  that  proposition. 

The  intention  of  the  testator  was  not  directed  solely  in 
favour  of  brothers  and  sisters,  nephews  and  nieces,  for  in 
the  memorandum,  dated  in  April  1831,  he  says,  "  I  desire 
that  a  handsome  marble  monument  shall  be  placed  to  my 
memory  (close  to  tliat  of  my  great  grandfather  Valentine^ 
and  great  uncle  Valentine  Sayer,  within  8l  Clement* s 
church)."  In  another  place  he  speaks  of  his  chinaware 
and  his  pictures  left  him  by  his  great  uncle.  His  affec- 
tionate reference  to  these  relations  shows  that  he  had  in 
his  mind  all  the  members  of  his  family,  and  that  when  he 
spoke  of  the  ''male  line"  he  gave  it  that  meaning  which  the 
law  would  ascertain  for  him,  a  meaning  which  would  make 
it  applicable  among  all  the  male  members  of  his  family,  and 
would  not  restrict  it  to  his  brothers  alone.  The  arms  clause 
assists  this  construction,  for  the  testator  directs  his  arms 
to  be  borne  by  the  inheritor,  with  "due  differences."  Now, 
differences  can  only  be  marked  on  the  arms  of  males,  for 
they  signify  of  what  house  the  bearer  of  the  arms  is,  and 

3  M  4 
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1856.         indeed,  correctly  speakingy  no  femide  can  **  bear  "  arms, 

Slyer        though  she  may  exhibit  them  in  a  curtain,  or  a  lozenge,  to 

Bra'dly       show  to  what  family  she  belongs.     Co,  LitL  {t\  Berry  s 

and othert.     «  Heraldry"  (m).     It  is  clear,  therefore,  that  Mrs.  Bradlg 

could  not  comply  with  the  words  of  the  will,  for  she  could 

not  ''  bear "  the  arms,  and  as  that  is  a  condition  of  the 

inheritance,  it  shows  that  the  devise  is  not  applicable  to  a 

female  inheritor  of  the  property. 

The  testator's  appropriation  of  the  interest  of  the  10,000  /. 
among  his  nephews  and  nieces,  is  one  argument  to  show 
that  he  intended  some  other  person  rather  than  any  one 
thus  provided  for  to  be  the  *'  inheritor "  of  his  property. 
The  use  of  that  word  proves  that  the  "  inheritor  "  was  not 
intended  to  take  as  a  purchaser.  The  testator's  intention 
was  to  found  a  family,  and  in  doing  so  he  could  not  have 
meant  to  exclude  a  relative  who  bore  the  very  name  which 
he  was  so  anxious  honourably  to  perpetuate. 

Argument  for  the  Respondent : 

The  sole  question  in  this  case  is,  whether  the  Appellant 
can  be  said  to  fill  the  character  of  ''  nearest  of  kin  in  the 
male  line.''  The  contention  on  his  part  is,  that  no  one  can 
do  so  but  a  male,  claiming  through  an  unbroken  series  of 
males.  This  argument  assumes  to  treat  the  will  as  if 
the  words  ''  male  line  "  stood  alone.  That  is  not  so,  nor 
can  those  words  control  and  override  the  words  ''  nearest 
of  kin."  The  nearest  of  kin  must  first  be  discovered,  and 
then  among  that  class,  the  male  line  is  to  be  preferred  to 
the  female  line.  According  to  the  construction  put  on  the 
will  by  the  other  side,  there  must  be  an  intestacy,  or  else 
consequences  must  happen  which  it  is  impossible  to  con* 
ceive  could  have  been  intended  by  the  testator.    Thus, 

(0  Co.  Litt.  27a. 

(tt)  Encyc.  of  Heraldry,  tit.  Differences, 
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according  to  the  argument  of  the  Appellant,  if  there  had 
been  a  brother  and  a  sister  of  the  testator,  and  both  had 
died  before  him,  the  brother  leaving  a  daughter,  and  the 
sister  leaving  a  son,  neither  the  daughter  nor  the  son 
would  have  been  entitled,  for  neither  would  have  been 
strictly  in  the  male  line.  Such  a  consequence  would  shock 
the  common  sense  of  mankind.  Again,  if  the  testator's 
brother  had  a  son  and  daughter,  and  the  son  had  daughters, 
and  the  daughter  had  sons,  the  grandchildren  would  not 
be  related  to  the  testator,  for  the  granddaughters  would 
not  be  in  the  male  line,  and  the  grandsons  could  not  claim 
through  males.  It  may  be  that  '*  male  line"  and  '^  female 
line"  are  words  constantly  used  to  desciibe  male  and 
female  descendants,  but  they  do  not  mean  an  uninterrupted 
series  of  males  or  females.  If  tliey  did,  the  Queen  would 
not  be  in  the  male  line,  with  regard  to  Geo,  3,  for  she  cer- 
tainly is  not  a  male  claiming  through  males,  and  as  cer- 
tainly she  does  not  descend  in  the  female  line. 

The  words  "  male  line  "  do  not  bear,  even  in  the  civil 
law,  so  narrow  and  restricted  a  construction  as  is  now 
sought  to  be  put  upon  them.  In  the  '^Tractatus  Illus- 
trium"  (o)  is  a  passage  which  shows  that  in  order  to 
exclude  females  from  a  limitation  in  the  *^  male  Une,"  the 
testator  must  use  particular  words,  such  as  he  certainly  has 


1856. 
Sayee 

Bradlt 
and  others. 


(«)  Vol.  8,  p  124  (Ed.  Venice^ 
1684),  Tract,  de  Arte  Testandi. 
^  Etai  testator  substituat  deacen- 
dentes  per  lineam  masculinam, 
neptis  quod  ex  fillo  masculo  ad 
hereditatem  ex  substitatione  vo- 
cabitar ;  sed  si  testator  neptem 
admittinolit,  lemediam  est,  q'  ita 
Bubstitationb  verba  concipiat, 
videlicet,  sabstituat  masculos  per 


virilem  sexum  descendentes.  Et 
notandam  est  quod  si  testator 
substituat  lineam  maaculinam, 
intelliguntur  etiam  sabstituti  ag- 
nati  ex  lineam  tranaverBali,  quia 
indefinita  equipoUet  universali. 
Sed  si  testator  aliud  sentiat,  sab- 
stituat masculos  ex  ipso  testators 
descendentes." 
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1850.        not  used  here;  and  further,  that  ^'agnates"  are  included  in 

Sater        the  words   ^'  lineam  masculinam/'  so  that  Mrs.  Bradbf 

Bradlt       beii^  an    agnate  would  be  entitled.     The  authority  of 

andothen.     Cujacius  is  to  the  same  effect  (id).     That  shows  clearly 

that  a  granddaughter,  the  daughter  of  a  son,  would  take 

as  being  ^^  in  the  male  line/'  so  that  on  these  authorities 

it  is  clear  that  the  phrase,  **  male  line,"  does  not  point 

exclusively  to  a  male  claiming  through  males.    The  words 

in  the  will  are  clear,  **  nearest  of  kin."    The  Respondent, 

Mrs.  BratUy,  would  answer  that  description,  if  those  words 

stood  alone;  but  then  it  is  said  that  the  other  words  qualify 

them.    That  argument,  however,  cannot  be  supported  by 

authority.     OMie  v.  Woodford  (^x)  and  Bernal  v.  Bemal  (jr) 

are  not  in  point  for  the  purpose  for  which  they  are  now 

cited :  the  construction  there  adopted  was  with  reference  to 

the  words  of  those  particular  wills  alone.    Here  the  person 

to  take  notwithstanding  the  word  **  inheritor"  is  a  purchaser, 

which  makes  a  difference  with  regard  to  the  construction. 

On  this  point,  it  is  observed  in  Jarman  on  Wills,  (2r),  *' that 

in  order  to  entitle  a  person  to  inherit  by  the  description  of 

heir  male,  or  heir  female  of  the  body,  it  is  essential  not 

only  that  the  claimant  be  of  the  prescribed  sex,  but  that 

such  person  trace  his  or  her  descent,  through  the  male  or 

female  line,  as  the  case  may  be.    Thus  it  is  laid  down  by 

Littleton  (a)   that  *  if  lands  be  given  to  a  man,  and  the 

heirs  male  of  his  body,  and  he  hath  issue  a  daughter,  who 

(lo)  Opera  (Ed.  1623),  Con-  linea   maflculina   deficiente,  ad 

flultatio  XV,  p.  363,  tit.  De  Sub-  femailas,  non  religioeas,  propiii- 

Btitutione  Pnecaria.    **  Ita  quod  quiores  ex  recta  linea  ipsomm 

hereditates  et  soccessioneB  supra-  testatonim  descendentea." 
dictorum  teetatorum  ad  lineam         («)  3  Myl.  &  Cr.  584. 
masculinam,  ilia  esistente,  gra-         {y)  Id.  559. 
datim  et  successive  prout  supra         (xr)  Vol.  2,  p.  9. 
semper   deveniant,   ipsa   autem         (a)  Sec.  24. 
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hath  issue  a  son,  and  dieth,  and  after,  the  donee  die :  in  ]^* 
this  case  the  son  of  the  daughter  shall  not  inherit  by  force  Sater 
of  the  entail ;  because  whosoever  shall  inherit  by  force  of  a  Bradly 
gift  in  tail  male  made  to  the  heirs  male,  ought  to  convey  his  •^^  others. 
descent  whole  by  the  heirs  male/  It  is  otherwise,  how- 
ever,  in  the  case  of  gifts  to  the  heir  male,  or  female,  by 
purchase,  for  if  lands  be  devised  to  A,  for  life,  and  after 
his  decease  to  the  heirs  male  of  the  body  of  £.,  and  B. 
have  a  daughter,  who  dies  in  his  lifetime,  leaving  a  son 
who  survives  B»  (all  this  happening  in  the  lifetime  of  A., 
the  tenant  for  Ufe),  such  grandson  is  entitled  under  the 
devise,  as  a  person  answering  the  description  of  heir  male 
of  the  body  of  £.,  he  being  not  only  the  immediate  heir 
of  B.  (though  the  heirship  is  derived  through  his  deceased 
mother),  but  being  also  of  the  prescribed  sex."  After 
which  he  goes  on  to  show  that  this  rule  was  not  impugned 
in  either  Oddie  v.  Woodford  or  Bemal  v.  Bemal,  the 
decision  in  each  case  being  confined  to  the  context  of  the 
particular  will.  In  Woolmore  v.  Burrows  (ft)  the  two 
estates  were  clearly  intended  to  go  together,  and  a  con- 
struction different  from  that  which  was  adopted  would 
have  defeated  the  clear  intention  of  the  testator,  and  the 
Court  itself  made  a  settlement  in  order  to  carry  into  effect 
the  disposition  of  the  will. 

There  are  two  canons  of  construction  applicable  to  this 
case :  the  first  is,  that  the  intention  of  the  testator,  if  it  can 
be  discovered,  and  is  not  in  itself  illegal,  is  to  prevail  over 
everything ;  the  next,  that  looking  at  the  circumstances 
under  which  he  used  the  words,  a  meaning  must  be  given 
to  them  in  accordance  with  the  reasonable  probabilities  of 
the  case,  and  words  in  themselves  clear  are  not  to  be  di- 
verted fi'om  their  clear  and  natural  meaning  merely  because 
others  are  introduced  which  are  not  so  easily  inteUigible. 

(6)  1  Sim.  612. 
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^    1856.         Now  here  there  is  nothing  in  the  will  which  prohibits 
Satbr        putting  on  the  words  their  natural  construction. 

Bradlt  '^  ^^  ^^^^  ^^^  being  named  in  the  will  as  one  of  the 

and  otheiB.  persons  to  receive  a  specific  benefit,  will  not  operate  to 
prevent  the  person  so  named  fit>m  taking  a  benefit  intended 
for  some  one  not  ascertained  at  the  date  of  the  will: 
Withy  V.  Mangles  (c),  Pearce  v.  Vincent  (d).  The  latter  of 
these  cases  is  quoted  in  Jarman  on  Wills  (e),  where  the 
substance  of  all  the  reports  is  given.  71  Pearoe,  the 
devisee  for  life,  with  certain  powers  of  appointment,  which 
he  never  exercised,  became  by  an  unexpected  course  of 
events  entitled  to  the  ultimate  gift  of  the  testator's  pro- 
perty, and  he  was  not  excluded  from  taking  it  in  that 
character  because  he  held  it  for  life  under  a  distinct  devise. 
Lord  Langdale  there  said,  ^^  It  is  argued  that  he  ought  to 
be  excluded  because  the  gift  is  to  Thomas  Pearce  for  life, 
and  the  restrictions  put  upon  him  in  his  character  of  tenant 
for  life  are  wholly  inconsistent  with  an  intention  on  the 
part  of  the  testator  to  give  him  the  absolute  power  over 
the  estate.  But  the  testator  could  not  have  had  in  his 
view  and  knowledge  that  the  ultimate  gift,  which  is  limited 
to  a  person  unascertained  at  the  date  of  his  will,  would  go 
to  Thomas  Pearce.  The  ai^ument  derived  from  intention 
does  not  apply  in  this  case ;  and  I  am  of  opinion  that, 
upon  the  true  construction  of  the  will,  Thomas  Pearce  took 
under  the  ultimate  limitation,  not  because  he  was  the  indi- 
vidual person  intended  by  the  testator  to  take,  but  because 
he  answers  the  description  of  the  person  to  whom  the  estates 
are  ultimately  given."  That  was  a  decision  of  several 
courts  of  law  and  equity,  and  establishes  that  a  person 
may  take  under  a  general  limitation,  notwithstanding  an 

(c)  10  Clark  &  F.  215.  N.  C.  328 ;  2  Kee.  230, 

id)  1  Cr.  &  M.  698  ;  2  Myl.  &         (<?)  Vol.  2,  p.  59. 
K.  800 ;  2  Soott,  347  ;  2  Bing 
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inference  against  him,  arising  from  the  circumstance  that        1866. 
he  is  specifically  included  in  a  distinct  class  of  devisees.        Satkr 
The  argument  against  the  Respondent,  drawn  from  the       BrIdlt 
fact  that  she  is  one  of  the  persons  specifically  named  to     and  othen. 
take  a  direct  benefit  under  the  10,000  L  clause,  therefore 
fails. 

Then  as  to  the  name  and  arms  clause :  it  is  not  proposed 
to  construe  the  will  by  any  instrument  subsequent  to  the 
will,  but  both  may  be  looked  at  for  the  purpose  of  ascer- 
taining what  was,  throughout,  the  intention  of  the  testator. 
Take  the  words  in  both  the  will  and  codicil,  and  it  is  plain 
that  the  testator  intended  to  ask  for  a  grant  of  arms  that 
could  be  borne  by  him  and  his  descendants,  or  the  descen- 
dants of  his  father,  in  other  words,  his  brothers  and  sisters, 
nephews  and  nieces,  but  not  one  that  could  be  borne  by  any 
other  and  more  distant  relatives.  That  grant  he  obtained, 
after  the  date  of  his  will,  and  in  that  particular  form ;  and 
that  shows  in  a  very  clear  manner  what  was  his  intention 
with  regard  to  the  property,  for  the  arms  were  especially 
to  be  borne  by  the  ''inheritor"  of  the  property;  and  the 
circumstance  that  the  inheritor  of  the  property  might  not 
be  a  male  was  provided  for  by  the  special  directions  as  to 
taking  the  surname.  The  arms  clause  directed  that  the 
"  inheritor  of  the  capital  shall  bear  and  use  the  arms,  with 
due  difierences,  which  may  previous  to  my  death  have  been 
assigned  to  me."  It  has  been  contended  that  this  would 
exclude  a  female  inheritor;  but  Berry* s  ''Heraldry"  shows 
that  not  to  be  so.  Females  may  not  bear  crests,  but  may 
use  the  coat  armour  of  their  families ;  and  Berry  shows 
that  in  that  way  they  may  mark  differences.  He  says  (/), 
"  Difierences  or  brisures  are  certain  additameqts  to  coat 
armour,  whereby  something  is  added  or  altered,  in  order  to 
distinguish  the  younger  families  from  the  elder."    That  is 

{f)  Diet,  of  Heraldry y  tit.  Differences. 
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1866.        not  exclasively  applied  to  males,  but  to  families ;  and  Hit 
Sateb        difference  being  marked  on  coat  armour  which  belongs  to 
Bradlt       ^  family,  a  female  may  use  it  to  designate  her  fi^mily. 
and  oihen.        The  claim  of  the  Appellant  is  not  sustained,  and  the 
judgment  of  the  Court  below  must  be  affirmed. 

Mr.  jB.  Palmer,  in  reply : 

The  authorities  cited  lay  down  principles  which  apply 
beyond  the  particular  wills  then  under  consideration.  If  the 
testator  meant  that  a  descendant  of  his  &ther,  whether  of 
the  male  or  female  line,  should  be  the  "  inheritor,^'  it  would 
have  been  easy  to  say  so.  He  has  said  what  must  be  taken 
to  be  the  reverse ;  he  has  excluded  females  if  a  male  line 
can  be  found.  The  sole  question  is,  not  whether  the  Ap- 
pellant has  proved  his  title,  but  the  House  must  consider 
who  is  entitled,  and  must  fix  on  the  particular  person.  In 
the  first  instance,  the  words  of  the  will  plainly  describe  a 
person  who,  like  the  Appellant,  is  male,  of  the  male  line. 
That  description  is  not  controlled  by  anything  else.  It  may 
be  that "  nearest  of  kin,"  if  those  words  stood  alone,  woold 
be  in  fiivour  of  the  Respondent,  but  they  do  not  stand 
alone,  and  the  words  ''male  line"  qualify  and  control 
them. 

The  Lord  Chancellor  proposed  the  following  question  for 
the  consideration  of  the  Judges : 

''Admiral  George  Sayer  duly  made  and  published  hid 
will  and  codicil,  and  a  memorandum  thereto,  as  set  out  in 
the  Appellant's  case ;  and  soon  after  his  decease  in  1831, 
the  same  were  duly  proved  by  the  executors  therm  named, 
and  all  his  debts  and  funeral  and  testamentary  expenses 
were  duly  paid  by  the  executors  out  of  personal  estate  of 
the  testator  not  specifically  bequeathed ;  and  a  large  surplus 
personal  estate,  not  specifically  bequeathed,  amounting  to 
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above  20,000  Z.,  remained  in  their  hands,  and  was  by  them 
duly  converted  into  money,  and  invested  in  the  purchase  of 
three  per  cent.  Bank  Annuities,  pursuant  to  the  trusts  of  the 
said  will  and  codicil, 

"At  the  end  of  twenty-one  years  after  the  testator's 
decease  the  executors  duly  assented  to  the  bequest  of  the 
gold  medal  for  Java^  mentioned  in  the  codicil,  which  medal 
they  had  retained,  and  then  still  had  in  their  hands.  The 
Appellant  demanded  of  them  the  medal,  but  the  executors 
refused  to  deliver  it  up  to  him. 

"  Can  he  maintain  an  action  for  the  same  ?" 


^80 

1856. 
Satbr 

9. 

Bkadit 
and  others. 


Mr.  Justice  Coleridge  delivered  the  Opinion  of  the 
Judges : 

The  learned  Judges  who  heard  the  argument  have 
deputed  me  to  deliver  their  unanimous  opinion  in  reply  to 
your  Lordships'  question. 

The  Appellant  can  only  maintain  an  action  for  the  medal 
by  showing  that  at  the  end  of  21  years  after  the  decease 
of  the  testator,  he  ftilfilled  the  terms  used  by  the  testator 
in  describing  the  object  of  his  bounty,  who  is  to  be  the 
nearest  of  kin  to  him  in  the  male  line  in  preference  to  the 
female  line. 

The  21  years  expired  on  the  29th  April  1852,  and  at 
that  time  the  Appellant  was  not  the  nearest  of  kin  to  the 
testator,  as  he  was  his  first  cousin  only,  and  there  was  a 
sister  of  the  testator  and  a  nephew  (a  sister's  son)  then 
surviving.  The  question  then  turns  upon  the  meaning  of 
the  words  **  in  the  male  line  in  preference  to  the  female 
line,"  as  used  by  the  testator  in  his  will  and  codicil. 

By  the  will  the  testator  directed  the  dividends  arising 
upon  his  stock  to  be  distributed  amongst  his  brothers  and 
sisters  and  nephews  and  nieces  in  certain  proportions 
during  their  respective  lives,  and  then  he  directs  that  at 
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the  death  of  the  last  survivor  of  his  nephews  and  nieces 
the  capital  is  to  be  the  property  of  ''  the  then  nearest  of 
kin  to  himself  in  the  male  line,  in  preference  to  the  female 
line/'  upon  condition  of  the  inheritor  assuming  the  surname 
of  Sayer  only,  if  not  of  that  surname,  and  bearing  and 
using,  according  to  the  law  in  such  case  enacted,  the  arms 
which  may  have  been  at  any  time  before  his  death  assigned 
to  him  (the  testator). 

By  the  codicil  to  his  will  he  leaves  the  dividends  upon 
10,000  L  stock  only,  to  be  distributed  amongst  the  survivors 
of  his  brothers  and  sisters  and  nephews  and  nieceS)  and 
directs  that  the  residue  shall  accumulate  for  21  years  afler 
his  death,  at  the  end  of  which  period  the  whole  capital  is 
to  go  to  his  ''then  nearest  of  kin  in  the  male  line  in 
preference  to  the  female  line,  under  the  conditions  and 
restrictions  as  in  his  will  are  set  forth,"  the  said  inheritor 
first  paying  therefrom  the  interest  of  10,000  /.  Consols  "to 
the  survivors  of  his  brothers,  sisters,  nephews,  nieces, 
until  the  death  of  the  last  survivor  of  them,  in  the  pro- 
portions prescribed  by  his  will  in  their  behalf  and  in 
behalf  of  their  children,  if  any,  until  the  death  of  the  last 


survivor. 


♦> 


By  a  memorandum  appended  to  the  codicil  and  admitted 
to  proof,  he  directed  that  his  gold  medal  for  Java,  and 
badge  of  Uie  order  of  the  Bath,  and  some  other  articles^ 
should  be  preserved  to  descend  with  the  patent  and  painting 
of  his  armorial  bearings  to  the  inheritor  thereafter  of  his 
capital  property,  and  to  the  descendants  who  might  from 
time  to  time  succeed  thereto. 

The  object  of  the  testator  seems  to  have  been  to  found  a 
family  of  the  name  of  Sayer^  and  with  the  coat  of  arms 
which  might  be  granted  to  him ;  and  with  this  view  he 
appears  to  have  considered  his  personal  estate  in  the  same 
light  as  if  it  had  been  real,  and  to  have  intt  nded  that  it 
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should  go  to  some  one  individual  devisee.  But  we  confess 
ourselves  unable  to  form  an  opinion  with  anything  like 
confidence  as  to  the  individual  who  fulfils  the  terms  of  the 
devise.  It  is,  indeed,  &r  easier  to  form  an  opinion  as  to 
a  person  not  being  entitled  than  to  fix  upon  the  person  who 
IS  entitled. 

For  the  purpose  of  arriving  at  some  conclusion,  it  is 
material  to  consider  the  state  of  the  testator's  family  at  the 
respective  dates   of  the  will  and  codicil     The  wiU  was 
dated  in  1816,  and  the  codicil  on  the  29th  oi  March  1831. 
At  each  of  those  dates  there  were  living  two  brothers  and 
six  sisters  of  the  testator,  all  of  whom  survived  him  and 
were  his  next  of  kin.     If  they  had  all  survived  the  21 
years  after  the  death  of  the  testator,  who  would  have  been 
entitled  ?    All  wer^  equally  near  of  kin,  and  aU  in  one 
sense  were  in  the  male  line,  for  all  were  the  children  of  the 
testator's  &ther.    But  where  all  were  equally  near  of  kin, 
but  some  males  and  others  females,  the  terms  used  would 
show  that  the  testator  meant  to  prefer  the  males  to  the 
females.    It  is  clear  that  he  did  not  mean  to  exclude  his 
female  next  of  kin  altogether,  for  the  words  are  ^^  to  my 
nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line."     It  may  be  that  the  testator,  by  the  terms  he  used, 
intended  that  if  there  were  two  in  equal  d^rees,  one  a  male 
and  tlie  other  a  female,  the  male  should  be  preferred.   Such 
a  construction  would  however  limit  the  meaning  of  '^  the 
maleline"  to  be  of  the  male  sex.   But  unless  that  be  the  true 
meaning,  or  by  the  words  ^'  in  the  male  line  in  preference  to 
the  female  line  "  the  testator,  who  had  himself  no  children, 
meant  the  next  of  kin  on  the  father's  side  in  preference  to 
the  mother's,  it  is  difficult  to  give  efiect  to  that  which  seems 
to  be  the  primary  qualification  of  the  object  of  the  testator's 
bounty,  that  he  or  she  should  be  ^*  the  nearest  of  kin  to 
himself." 

VOL.  T.  3  H 
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By  the  terms  '^  nearest  of  kin  in  the  male  line  in  prefe- 
rence to  the  female/'  it  is  hardly  to  be  supposed  that  he 
limited  the  objects  of  his  bounty  to  his  nearest  of  kin  in 
the  male  line  in  the  strictest  sense  of  the  agnati  of  the 
ciTil  law.  When  the  codicil  was  made  the  testator  was 
57  years  old.  His  two  brothers  were  both  bachelors,  and 
as  they  appear  by  the  pedigree  to  have  immediately  followed 
the  testator  in  date  of  birth^  and  as  five  sisters  were  bom 
after  them,  they  probably  were  not  many  years  youngei 
than  the  testator  himself,  and  he  can  hardly  be  supposed 
to  have  contemplated  any  children  of  theirs  becoming 
entitled  under  his  wilL  Two  of  his  sisters  were  married 
and  had  children  of  both  sexes,  his  nephews  and  nieces; 
did  he  mean  to  exclude  them  ?  If  he  did,  it  seems  extra- 
ordinary that  he  should  not  have  mftde  some  mention  of 
such  an  intention,  and  of  the  property  going  to  the  cousin 
in  tlie  event  of  his  brothers  dying  without  leaving  a  son  or 
sons  before  the  expiration  of  the  21  years.  It  may  be 
said  that  the  clause  in  the  codicU  directing  that  ^the 
inheritor  was  to  pay  the  interest  of  1 0,000  /.  to  the  survivors 
of  the  testator's  brothers,  sisters,  nephews,  nieces,  until  the 
death  of  the  survivor  of  them,"  favours  the  opinion  that  he 
did  mean  to  exclude  his  sisters  and  their  children ;  but  as 
his  brothers  are  mentioned  also,  whom  in  any  view  of 
the  case,  he  could  not  have  intended  to  exclude,  he  may 
have  intended  the  payment  to  be  made  to  such  of  the 
survivors  of  the  enumerated  persons  as  did  not  take  the 
capital. 

If  the  testator  had  intended  that  the  object  of  his 
bounty  should  be  an  agnate,  however  remote  his  kin  might 
be,  provided  he  were  an  agnate  in  the  proper  meaning  of 
the  term,  he  would  hardly  have  introduced  the  words  "in 
preference  to  the  female  line,*'  which  show  that  neither 
females  nor  what  he  calls  the  female  line  were  to  be 
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excluded,  though  the  preference  is  to  be  given  to  what  he 
calls  the  male  line.  If  an  agnate  were  intended,  the  neces- 
sity for  the  clause  requiring  the  assumption  of  the  name 
of  Sayer  could  only  have  arisen  under  such  peculiar  cir- 
cumstances as  were  unlikely  to  have  occuired  to  his  mind, 
and  its  introduction  therefore  would  be  highly  improbable; 
bat  it  might  be  applicable  at  once,  or  under  very  probable 
circumstances,  to  a  sister  or  her  children  taking. 

The  clause  directing  the  inheritor  to  take  tlie  arms  of 
the  testator,  is  said  to  present  some  difficulty  in  the  case 
of  a  female  inheritor.  A  female,  perhaps,  cannot  be  ca- 
pable of  bearing  arms,  in  the  strict  sense,  but  females  may, 
as  stated  in  Coke  Lyttleton,  27  a,  express  the  arms  and 
armouries  belonging  to  their  families  in  a  lozenge  whilst 
unmarried,  and  impale  them  with  their  husband's  when 
married.  But  although  that  clause  may  not  be  an  insu- 
perable objection  to  a  female  being  the  first  taker,  it 
certainly  does  to  some  extent  indicate  an  intention  on 
the  part  of  the  testator  that  the  first  taker  should  be  a 
male. 

But  however  this  may  be,  tlie  grant  of  arms  itself  is 
hardly  consistent  with  the  claim  of  the  Appellant.  The 
grant  is  dated  in  1821,  after  the  making  of  the  will,  and 
before  the  making  of  the  codicil.  The  grant  is  of  certain 
armorial  ensigns  to  be  borne  by  the  testator  and  his  de- 
scendants, or  "  by  the  other  descendants  of  his  late  father, 
Benjamin  Sayer  J*  At  the  date  of  the  codicil  the  grant  of 
arms  had  been  made,  and  by  reference  to  the  will  and  the 
codicily  the  person  taking  the  capital  stock  is  to  bear  and 
use,  according  to  the  law  in  such  cases  enacted,  the  arms, 
yi'iih  due  differences,  which  had  been  assigned  to  the  tes- 
tator ;  and  by  the  memorandum,  the  Java  medal  is  to  go 
with  the  patent  and  painting  of  his  armorial  bearings  to 
the  inheritor  of  his  capital  property,  and  the  descendants 
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who  might  succeed  thereto.    It  is  further  to  be  observed, 
that  the  limitation  in  the  grant  of  arms  **  to  the  descendants 
of  the  late  father,  Beiyamin  Sayer,*  is  stated  in  the  recital 
to  have  been  made  at  the  testator's  own  request    This  is, 
no  doubt,  exceedingly  strong,  almost  conclusive  to  show 
that  whatever  ambiguity  of  expression  the  testator  may 
have  used,  he  intended  some  one  of  the  descendants  of  his 
father  to  be  the  object  of  his  bounty,  he  having  at  the 
time  brothers,  sisters,  nepheus,  and  nieces,  descendants  of 
his  &ther ;  and  that  he  did  not  propose,  when  he  used  the 
terms  ^^  nearest  of  kin  in  the  male  line  in  preference  to  the 
female  line,'*  that  in  case  his  brothers  died  without  sons, 
the  other  descendants  of  his  father,  male  and  female, 
should  all  be  excluded,  and  the  Java  medal,  patent  of 
arms,  and  capital  stock  go  to  a  cousin,  a  descendant  of  his 
grand&ther,  of  whom  he  had  made  ilo  mention  whatever 
in  his  will. 

We  forbear  to  make  any  commentary  on  the  cases  that 
were  cited,  for  as  the  construction  of  terms  used  in  a  will 
must  depend  upon  the  context  and  surrounding  circum- 
stances in  each  particular  case,  a  decision  in  one,  in  which 
the  terms  used,  the  context,  and  the  circumstances  are  not 
the  same,  can  hardly  assist  in  coming  to  a  conclusion  as 
to  the  probable  meaning  of  terms  which  are  capable  of 
different  meanings,  according  to  the  intention  and  under* 
standing  of  the  person  using  them.  Even  arguments 
general  in  their  form  are  very  often  so  affected  by  the 
surrounding  circumstances  which  suggest  them,  and  to 
which  they  are  applied,  that  to  apply  them  to  a  difierent 
state  of  facts  is  dangerous,  and  likely  to  lead  to  an  erro* 
neous  conclusion. 

Upon  the  whole,  it  appears  to  us  that  the  Appellant 
cannot  maintain  an  action  for  the  Java  medaL 
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The  Lord  Chancellor :  1856. 

My  Lords,  the  noble  and  learned  Lords  who,  with  me,        Satsr 
heard  the  argument  in  this  case  (g)  are  not  now  present,      Bradlt 
and  it  is  of  course  extremely  important  that  they  should    •*"*  othew. 
concur  in  whatever  decision  I  may  advise  your  Lordships 
to  come  to.    Therefore,  all  that   I  can  now  do  is,  after 
thanking  the  learned  Judges  for  the  very  full  manner  in 
which  they  have  investigated  this  subject,  without  express- 
ing any  opinion  of  my  own  as  to  how  far  I  do  or  do  not 
concur  in  the  opinion  they  have  expressed,  to  move  that 
this  opinion  be  printed. 

The  Lord  Chancellor: 

My  Lords,  the  question  in  this  case  arises  upon  the  con-      24  July, 
struction  of  the  will  of  a  gentleman  of  the  name  of  Admiral 
George  Say^,  who  made  his  will  in  1816,  and  died  so  long 
ago  as  the  year  1831.     The  will  is  in  these  terms — [his 
Lordship  read  it] 

At  the  time  the  testator  made  this  will  in  1 81 6,  and  at  the 
time  of  his  death  in  1831,  there  were  living  his  eldest  sister 
Judithf  whom  he  describes  as  being  amply  provided  for ; 
his  two  brothers,  Charles  and  Benjamin^  who  were  both 
bachelors,  as  he  himself  was,  and  ^hom  he  calls  his  '^  dear 
brothers,"  and  appoints  his  executors ;  three  unmarried 
sisters,  Mary^  Susanna^  and  Caroline;  and  two  married 
sisters,  Elizabeth^  the  wife  of  William  Boys^  and  Jane^  the 
wife  of  Stephen  Bradly,  Mrs.  Boys  had  issue  four  chil- 
dren, three  sons  and  one  daughter,  and  Mrs.  Bradly  had 
issue  one  son  and  four  daughters.  That  was  the  state  of 
the  family. 

According  to  the  will  and  codicil,  taken  together,  there 
was  to  be  an  accumulation  of  the  property  for  the  person 
who  would  eventually  be  entitled  to  it,  for  a  period  of  21 

iy)  Lord  Brougham  and  Lord  St.  Leonards. 

3  N  3 
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1850.  years.  That  period  expired  on  the  29th  of  AprU  1852, 
Sater  being  21  years  from  the  date  of  the  testator's  death.  The 
Bradlt  question  was^  who  was  entitled  to  the  property  under  the 
nd  oiheiB.  description  of  the  '^  then  nearest  of  kin "  (that  is  nearest 
of  kin  at  the  expiration  of  21  years  from  the  death  of  the 
testator)  **  in  the  male  line,  in  preference  to  the  female 
line."  Both  the  brothers,  who  were  appointed  by  him  as 
executors,  had  died  previous  to  that  time,  and  all  the  Asters 
had  died  except  one  of  the  married  sistersi  namely,  Jane 
Bradly,  The  state  of  the  immediate  family  at  that  time 
(I  mean  by  the  immediate  family,  his  brothers  and  sisters, 
he  having  died  a  bachelor),  therefore  was,  that  there  were 
living,  tlie  married  sister,  Jane^  the  wife  of  Stephen  Bradly, 
who  had  issue  five  children,  namely,  four  daughters  and 
one  son;  and  the  children  of  the  other  married  sister 
of  the  testator,  Elizabeth  Boys^  who  herself  had  died, 
but  had  left  issue  four  children,  three  of  them  sons. 
There  was  therefore  of  the  testator's  father  no  lineal  male 
descendant  claiming  through  males.  There  had  been  sons 
and  daughters  of  the  testator's  father,  but  all  were  dead 
except  this  one  married  daughter.  There  were  sons  of 
these  daughters,  but  neither  of  the  testator's  brothers 
had  ever  married,  and  consequently  never  had  any 
issue. 

The  present  Appellant,  Captain  George  Sayer,  was  cousin 
german  of  the  testator,  being  a  son  of  Terry  Sayer,  who 
was  the  elder  aind  only  brother  of  the  testator's  &ther. 

The  question  is,  who  was  entitled  to  this  large  accumn- 
lated  residue,  under  that  description  of  the  "  nearest  of 
kin  in  the  male,  in  preference  to  the  female  line." 

That  being  the  state  of  things,  the  executors  (or  at  least 
those  who  had  come  in  their  places,  for  both  the  executors 
were  dead)  found  that  they  could  not  safely  act,  and  in 
consequence  of  that,   on  tlie  2d  of  Sepiemher  1852,  the 
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executors  filed  a  bill,  praying  for  the  directions  of  the        1866. 
Court,  and  for  a  declaration  of  the  Court,  whether,  upon        Sater 
the  true  construction  of  the  will  and  codicil,  the  Defendant       «  ^' 
Jane  Bradfyy  who  was  the  sole  surviving  sister  of  the     andoihen. 
testator,  or  her  husband  in  her  right,  is  the   individual 
entitled  to  the  residuary  estate  of  George  Sayer^  subject  to 
the  conditions  and  requisitions  in  the  will  and  codicil,  or 
whether  William  Boys  the  younger,  or  any  and  what  other 
person  was  entitled  thereto ;  or  if  the  Court  should  be  of 
opinion  that,  in  the  events  which  had  happened,  the  trusts, 
by  the  codicil  of  the  testator  declared,  concerning  the  accu- 
mulated fund,  were  incapable  of  being  performed. 

The  question  is  one  of  very  great  nicety  and  difficulty. 
It  came  on  to  be  heard  before  Vice-Chancellor  Waod^ 
on  the  24th  of  January  1853.  He  came  to  the  conclusion 
that  the  Defendant,  Jane  Bradly^  as  the  sole  surviving  sister 
and  sole  next  of  kin  of  the  testator,  was  the  party  entitled, 
and  he  decreed  accordingly.  Against  that  decree  there 
was  an  appeal  by  the  present  Appellant,  George  Sayer, 
which  the  Lord  Chaiicellor  referred  to  the  Lords  Justices, 
the  Appellant  alleging  that  although  Jane  Bradly  was  the 
sole  next  of  kin  in  the  female  line,  the  sole  next  of  kin 
in  the  male  line  \^as  himself,  who  was  cousin  german, 
being  the  only  person  claiming  relationship  to  the  testator 
as  male  through  a  pure  line  of  males.  That  question  came 
on  to  be  argued  before  the  Lords  Justices,  and  they,  by 
their  decree,  on  the  25th  of  May  1853,  affirmed  the  decree 
which  Vice-Chancellor  Wood  had  so  made. 

George  Sayer  being  dissatisfied  with  this  decision,  and 
considering  that  he,  as  the  sole  pure  male  representative  of 
the  testator,  was  tlie  person  entitled,  brought  the  matter  by 
way  of  appeal  to  your  Lordships'  House,  and  the  case  was 
heard  at  very  considerable  length  just  before  the  close  of 
the  Idst  Seifsion  of  Parliament.     At  that  time  there  were 
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1859.  present  my  two  noble  and  learned  friends.  Lord  Brougham 
Satbr  and  Lord  St  Leonards,  who  are  not  now  here,  and  after 
Bbadly  li&ving  heard  the  case,  on  considering  the  matter  with 
and  ethtn.  them,  I  came  to  the  conclusion  that  in  truth  this  was  a 
purely  legal  question,  for  although  it  came  to  be  decided  in 
a  court  of  equity  by  reason  of  the  nature  of  the  funds  to 
be  administered,  the  sole  question  was,  what  was  the  coq" 
struction  of  that  instrument,  and  that  a  similar  question 
might  arise  as  to  some  of  the  chattels  which  were  given  by 
the  same  instrument,  and  that  this  being  a  purely  legal 
question,  and  one  of  great  nicety,  it  would  be  desirable 
that  your  Lordships  should  have  the  benefit  of  hearing 
what  might  be  the  opinion  of  the  learned  Judges  upon  the 
subject.  Though  your  Lordships  would  not  necessarily  be 
bound  by  their  opinion,  it  would  be  a  very  important  gnide 
in  enabling  your  Lordships  to  come  to  a  correct  conclusion. 
Accordingly  your  Lordships  declined  giving  judgment  in 
this  case  in  the  last  Session  of  Parliament,  and  the  matter 
was  this  Session  re-argued  by  one  counsel  on  a  side  in  the 
presence  of  the  learned  Judges.  Afler  hearing  the  case 
argued,  your  Lordships  put  to  the  Judges  this  question. 
[His  Lordship  read  it.] 

That  question  having  been  put  to  the  learned  Judges, 
they  delivered  their  opinion,  through  Mr.  Justice  Cokridgej 
coming  to  the  conclusion  that  such  action  could  not  be 
maintained  upon  the  ground  that  the  Appellant  was  not  the 
person  answering  to  the  description  of  ^'  neai^st  of  kin  in 
the  male  line,  in  preference  to  the  female  line."  The 
learned  Judges  stated,  as  I  have  myself  all  along  felt,  that 
it  would  be  much  easier  in  this  case  to  say  of  any  par- 
ticular person  that  he  was  not  the  person  designated  than 
to  say  who  was  the  person  designated ;  but  they  come  to 
the  conclusion  (and  this  is  the  only  question  before  your 
Lordships),  that  George  Soger  is  not  the  person  designated- 
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Between  those  who  claim  against  George  Sayer^  namely,        1866. 
Mrs.  Bradljff  and  the  children  of  her  deceased  sister,  there        Satbb 
might  be  questions  of  very  great  nicety  and  difficulty,  even      BbTdly 
if  the  claim  of  the  present  Appellants  should  be  out  of  the    and  othexv. 
question ;  but  those  conflicting  claims  are  not  at  present 
before  your  Lordships.    All  that  you  have  to  determine  is, 
whether  George  Sayer,  the  Appellant,  is  or  is  not  the  party 
entitled. 

My  Lords,  the  Appellant,  in  order  to  succeed,  must 
satisfy  the  House  that  on  the  29th  of  April  1852  he  was 
the  person  answemig  the  description  of  the  ^^  nearest  of 
kin  in  the  male  line,  in  preference  to  the  female  line." 
Now  in  the  first  place  I  must  observe,  he  certainly  does 
not  fulfil  all  which  is  required  to  bring  himself  in  terms 
within  that  description,  for  he  was  not  next  of  kin,  nor  one 
of  the  next  of  kin.  It  is  a  wholesome  canon  of  construc- 
tion to  give  efiect,  if  possible,  to  every  word  in  the  will  or 
other  instrument  which  is  to  be  construed,  and  that  rule 
ought  not  to  be  departed  from,  unless  it  is  apparent  that  by 
adhering  to  it  we  should  be  defeating  the  intention  as  col- 
lected  firom  the  context.  The  only  ground  on  which  the 
Appellant  rests  his  claim  is,  that  the  person  designated 
was  to  be  nearest  of  kin  to  the  testator  in  the  male  line, 
and  that,  it  was  argued,  must  mean  male  nearest  of  kin 
claiming  through  an  unbroken  line  of  males,  and  so  that  as 
there  was  not  at  the  time  when  the  gift  took  effect  any 
male  descendant  of  the  testator*s  father  claiming  through 
such  an  unbroken  line  of  males,  it  became  necessary  to 
resort  to  the  descendants  of  his  pateriial  grandfather.  And 
as  the  Appellant  was  on  the  29th  of  April  1852  the  only 
child  of  the  testator's  only  paternal  uncle,  it  was  argued 
that  he  was  the  next  of  kin  to  the  testator  in  the  male  line 
according  to  the  fair  construction  of  the  will.  I  do  not 
think  that  this  reasonii^  would   have  been  satisfactory, 
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1866.  even  if  the  language  of  the  codicil  had  been  simply  that 
Satxr  the  residue  shall  remain  to  be  disposed  of  towards  my  then 
Bra'dlt  nearest  of  kin  in  the  male  line.  But  that  is  not  the 
and  others,  language  used.  The  words  are  "  towards  my  then  nearest 
of  kin  in  the  male  line,  in  preference  to  the  female  line." 
This  shows  that  the  female  line  was  not  in  all  events  to  be 
excluded,  but  only  that  it  was  to  be  postponed.  It  was  a 
possible  case  that  at  the  end  of  the  21  years  there  might 
be  no  descendant  claimii^  through  any  paternal  ancestor 
of  his  father.  Unless  we  hold  that  in  that  case  relationd 
claiming  through  females  might  be  let  in,  we  must  be 
prepared  to  say  that  there  would  have  been  an  intestacy, 
a  conclusion  at  which  I  think  it  impossible  to  arrive.  But 
female  relations,  or  relations  claiming  through  females,  can 
only  be  let  in  by  construing  the  will  as  giving  to  the  male 
line,  not  exclusively,  but  only  preferentially,  that  is,  by 
reading  the  words,  *^  in  the  male  line  in  preference  to  the 
female  line,"  as  if  written  in  a  parenthesis  explanatory 
and  restrictive  of  the  prior  words,  **  my  then  nearest  of 
kin."  Probably  the  testator  had  not  himself  any  perfect 
notion  of  what  he  was  expressing,  or  meant  to  express. 
If,  for  instance,  at  the  period  of  distribution  he  should 
have  had  a  nephew,  the  son  of  a  sister,  and  a  niece,  the 
daughter  of  a  brother,  and  all  his  brothers  and  sisters,  and 
his  nephews  and  nieces,  should  then  be  dead,  he  probably 
had  no  well-defined  intention  as  to  which  of  them  should 
take  the  property.  But  that  is  not  the  point  now  to  be 
decided.  What  we  have  to  say  is,  whether  in  such  a  case 
it  can  be  collected  from  the  will  and  codicils  that  he  meant 
his  cousin  german  or  agnate  cousin  to  take  to  the  exclu- 
sion of  his  nephew  and  niece.  I  tliink  this  would  be  a 
most  violent  presumption  against  the  probabilities  of  tlie 
case,  and  at  which  we  cannot  arrive  without  reading  the 
words,   ''my  then  nearest  of  kin,"   in  a  sense  different 
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from  that  which  is  iheir  prima  facie  legal  import.    I  have         1856. 
said  that  such  a  presumption  would  be  contrary  to  all  the        S^nat 
probabilities  of  the  case.     And  for  that  I  do  not  rest       Biuj>Lr 
merely  on  the  general  ground  that  a  man  is  likely  to  desire     snd  othen. 
that  his  property  should  go  to  his  own  brothers  and 
sisters,  and  their  children,  rather  than  to  his  cousins ;  but 
this  will  seems  to  me  to  fiimish  abundant  grounds  for 
showing  that  this  testator  had  in  view  the  descendants  of 
his  own  parents,  and  of  them  alone,  though  if  they  had  all 
failed  before  the  end  of  21  years,  the  language  used  by 
him  would  have  been  sufficient  to  carry  the  property  to 
collaterals. 

In  the  first  place,  it  is  worthy  of  observation  that  there 
is  not  in  any  part  of  the  will  or  codicil,  or  of  the  memo- 
randum proved  with  them,  the  smallest  allusion  to  any 
collateral  relative  as  an  object  of  his  bounty,  though  he 
does  make  mention  of  a  great  uncle  as  a  relation,  who  had 
left  him  some  ancient  china.  Surely  if  he  had  contem- 
plated so  unusual  a  disposition  of  his  property  as  that  it 
should  go  to  cousins  in  preference  to  brothers  and  sisters 
and  their  descendants,  he  would  have  made  some  allusion 
to  such  an  intention,  more  especially  as  all  the  language 
and  provisions  both  of  the  will  and  codicil  are  indicative 
of  kindly  and  affectionate  feeling  towards  his  brothers  and 
sisters,  and  their  children.  By  his  will  he  appoints  his 
dear  brothers  his  executors.  He  explains,  as  the  reason, 
for  his  giving  only  a  small  l^acy  to  his  dear  sister  Judithj 
that  she  was  already  well  provided  for,  and  he  distributes 
the  whole  of  the  income  of  his  property  among  his 
brothers,  sisters,  nephews,  and  nieces  while  any  should  be 
living.  By  his  codicil  he  restricts  what  he  had  given  to  a 
sam  of  10,000/.  Consols,  with  a  view  of  accumulating  the 
residue  for  the  person  who  should  become  entitled  under 
the  clause  now  in  dispute.     But  he  expressly  alludes  to 
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1866.         tlie  more  independent  circumstances  of  his  brothers,  and 

Sateb        to  the  lai^  sums  he  had  given  annually  to  his  sisters,  as 

BbI'dlt       ^^  reason  for  the  alteration  he  was  making.     So  that  it 

and  others,     may   feirly   be   inferred   that  his    affection    towards  his 

brothers    and   sisters,   and   the  children  of  his  married 

sisters,  remained  unabated. 

•  But,  secondly,  not  only  is  there  no  mention  of  any 
cousin,  but  there  is  a  provision  in  the  memorandum  proved 
with  the  codicil,  which  seems  to  me  to  furnish  strong 
evidence  that  the  testator  never  contemplated  the  proba- 
biUty  of  his  property  going  to  any  one  not  a  descendant 
of  his  father.  By  that  memorandum  he  disposes  of  a  gold 
medal  and  a  gold  snuff-box,  presented  to  him  by  the  King 
of  the  Netherlands,  and  of  several  other  chattels  which  he 
evidently  prized  highly,  and  which  he  gives  to  his  two 
brothers,  whom  he  had  made  his  executors,  to  be  preserved 
by  them,  to  descend,  with  *^  the  patent  and  painting  of  my 
armorial  bearings,  to  the  inheritor  hereafter  of  my  capital 
property." 

By  ''  the  patent  of  my  armorial  bearings,"  the  testator 
evidently  intended  the  grant  of  arms  which  had  been  made 
to  him  in  the  year  1821.  1  hat  grant,  afler  reciting  the 
services  rendered  by  him  as  a  naval  officer  in  the  Indian 
seas,  and  that,  in  testimony  of  His  Majesty's  approbation 
thereof,  he  had  received  a  gold  medal,  proceeds  to  state, 
that  he,  that  is,  the  testator,  ^'  being  desirous  of  transmitting 
to  his  descendants  the  remembrance  of  this  especial  mark 
of  the  Royal  favour,  by  bearing  in  his  armorial  ensigns 
some  distinctions  allusive  to  his  services,  requested  the 
favour  of  his  LordshipV  (that  is,  the  Earl  Marshal's) 
''  warrant  for  our  granting  and  assigning  such  armorial 
ensigns  accordingly,  to  be  borne  by  him  and  his  descend- 
ants, and  by  the  other  descendants  of  his  late  father,  Ben- 
jatnin  Sat/er,  sometime  collector  of  the  customs  at  Deal, 
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deceased,  according  to  the  laws  of  arms.    And  forasmuch        1850. 
as  the  said  deputy  to  the  Earl  Marshal  did  by  warrant        Sateb 
under  his  hand  and  seal,  bearing  date  the  16th  day  of      £»%*  y 
'November  instant,  authorise  and  direct  us  to  grant  and    and  others, 
assign  such  armorial  ensigns  accordingly." 

It  is  plain  from  this  document  that  the  grant  of  arms 
was  made  upon  his  application  to  extend  to  the  descend- 
ants of  his  late  father,  but  not  to  any  others.  And  when 
therefore  he,  by  the  memorandum  proved  as  a  codicil, 
directed  that  the  patent  of  the  armorial  bearings  should  go 
to  the  inheritor  of  his  capital  property,  he  must  surely  have 
contemplated  that  that  inheritor  would  be  a  person  who 
was  to  bear  the  arms,  which  would  not  be  the  case  if  the 
property  was  to  go  to  persons  not  being  descendants  of  his 
father.  He  could  hardly  have  desired  that  the  parchment 
grant  of  arms  should  go  as  an  heirloom  to  those  who  would 
not  have  any  right  to  bear  them.  I  do  not  forget  the 
argument  that  females  cannot,  in  the  strict  heraldic  sense, 
bear  a  coat  of  arms,  they  can  only  impale  them  with  the 
arms  of  their  husbands  when  they  marry,  or  express  them 
under  a  curtain,  or  in  a  lozenge  when  they  are  single,  to 
indicate  what  family  they  are  of.  But  these  are  technical 
niceties  of  which  we  may  well  suppose  the  testator  to  have 
been  ignorant  The  inference  from  his  langui^e  is,  that 
he  thought  by  the  grant  of  arms  he  had  obtained  a  right  in 
which  all  the  inheritors  of  his  capital  property  would  par- 
ticipate. If  it  be  said  tliat  he  must  have  known  that,  in  the 
event  of  all  the  descendants  of  his  father  failing  before  the 
end  of  the  twenty-one  years,  the  property  must  go'  to  a 
collateral,  who  could  not  use  tlie  arms,  I  answer  that, 
with  two  married  sisters,  one  of  whom  had  five  and  the 
other  four  children  living,  even  supposing  that  he  did  not 
contemplate  the  possibility  of  there  being  issue  of  his 
brothers  and  unmarried  sisters,  a  complete  failure  of  issue 
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1856.        of  his  fiither  within  twenty-one  years  was  so  unlikely^  that 
Saybr        in  all  probability  it  never  presented  itself  to  his  mind. 
Biuu>LT  '^^®  result  therefore  of  my  consideration  of  this  case  is, 

and  others,  that  the  Appellant  has  failed  to  make  out  any  title  to  this 
property.  I  come  to  this  conclusion  because  I  think  the 
person  to  take  must  show  himself  to  be  what  the  Appdlant 
is  noty  one  of  the  nearest  of  kin  of  the  testator  at  the  end  of 
twenty-one  years  from  his  death.  It  is  not  necessary  to 
consider  whether,  by  '^ nearest  of  kin"  we  are  to  understand 
strictly  nearest  of  kin,  or  those  who  would  take  as  sach 
under  the  Statute  of  Distributions,  for  the  Appellant  does 
not  bring  himself  within  either  class ;  and  if  we  were  to 
depart  from  the  strict  language  which  the  testator  has  used, 
and  give  the  property  to  a  person  who,  though  a  male 
agnate,  did  not  answer  the  full  description  of  those  whom 
the  testator  pointed  out  as  the  objects  of  his  bounty,  we 
should,  as  I  think  I  have  shown,  be  acting  against,  not 
only  what  his  intentions  were  likely  to  be,  but  further  in 
violation  of  intentions  reasonably  deducible  from  the  con- 
text of  the  instruments  themselves. 

The  Vice- Chancellor  first,  the  Lords  Justices  aflerwards, 
and  lastly,  the  learned  Judges,  whose  assistance  we  had, 
all  arrived  at  a  conclusion  adverse  to  the  Appellant  In 
that  opinion  I  concur,  and  therefore  shall  move  your 
Lordships  to  affirm  the  judgment  below,  and  to  dismiss  the 
appeal.  I  much  regret  that  my  noble  and  learned  friends, 
Lord  Brovgham  and  Lord  St,  Leonardtf  who  heard  the 
case  with  me,  are  prevented  by  indisposition  from  attoiding 
here  to-day,  and  delivering  their  opinions ;  but  I  have  been 
in  communication  with  both  of  them,  and  they  both  desire 
me  to  express  their  opinions  that  the  Appellant  is  not 
entitled.  Lord  St.  Leonards,  in  his  letter  to  me,  adds, 
that  his  opinion  does  not  turn  upon  the  mere  circumstance 
that  the  Appellant  is  not  the  nearest  of  kin.    I  rather 
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think  that  I  should  have  thought  that  fact  alone  sufficient 
to  exclude  him.  But  the  other  circumstances  to  which  I 
have  adverted  have  also  had  great  weight  with  me. 

In  a  case  of  such  grave  difficulty  the  appeal  must  be 
dismissed  without  costs ;  and  the  Respondents  must  have 
their  costs  out  of  the  fund.  In  this  direction  your  Lord- 
ships will  be  following  the  course  taken  by  the  Lords 
Justices. 


1856. 
Sayek 

V. 

Bradlt 

and  others. 


Decree  affirmed. 


Lords'  Journals,  24  July  1856. 


Thomas  Coltbr 
Edward  Finch 


Appellant. 
Respondent. 


A  court  of  equity  does  not  restrict  the  protection  it  wUl  afford  a 
purchaser  for  valuable  consideration  without  notice,  to  a  case  in 
which  he  has  got  the  legal  estate. 

Where  there  is  a  general  chaige  of  debts,  but  no  legal  estate  is  given, 
the  executors  may  have  implied  authority  to  convey  the  legal 
estate  in  order  to  raise  the  money  to  satisfy  the  charge ;  but  where 
there  is  a  devise  of  the  legal  estate  to  a  particular  person,  and  the 
estate  b  charged  with  payment  of  debts  or  legacies,  the  money 
must  be  raised  through  the  instrumentality  of  the  devbee,  and  he 
is  the  only  person  that  can  make  a  legal  title. 

8eMe^  that  where  a  devisee  of  a  real  estate  chai^ged  with  payment 
of  debts  sells  the  real  estate,  the  purchaser  is  not  bound  to  inquire 
(unless  special  circumstances  call  for  such  an  inquiry),  whether 
the  money  is  applied  in  the  payment  of  debts,  or  whether  the  sale 
was  intended  for  that  purpose. 

A  first  mortgagee  having  the  legal  title  is  not  to  be  postponed  to  a 
second,  merely  because  he  has  not  possessed  himself  of  the  title- 
deeds  of  the  estate  :  he  can  only  be  postponed  where  he  has  been 
guilty  of  fraud  or  gross  negligence. 


1856. 

July  15, 17, 
18,  24. 


Mortgage 

Notice. 

Priority. 

Poitponement, 

Frauds  or 

Negligence. 

Salefor 

Payment  of 

Debts  and 

Legacies. 


906 


CASES  IN  THE  HOUSE  OF  LORDS. 


1866. 


COLTKE 

9. 

FiKca, 


If  an  estate  is  ^ven  to  a  devisee  chaiged  with  the  payment  of 
legacies,  and  he  mortgages  the  estate  to  one  person  and  afterwards 
sells  it  to  another,  the  purchaser  will  stand  in  the  place  of  the 
legatees,  bnt  will  do  so  bound  in  equity  to  make  good  tiie  mortgege 
debt. 


Thb  Rev.  J.  Renward  Shaw  Brooke j  by  his  will,  dated 
24  August  1839,  devised  all  his  estates  (of  virhich  he 
was  seised  under  a  will  dated  in  1789),  unto  Bohert 
William  Shaw  and  his  heirs,  to  the  use  of  such  persons  as 
the  testator's  nephew,  Sir  J,  Kenward  ShaWj  should  by 
deed,  &c.,  appoint,  and  until  such  appointment,  and  in 
default  thereof,  to  the  use  of  the  said  Sir  «/*.  K,  Shaw  for 
life,  remainder  to  Sir  J.  K,  Shaw^  his  heirs,  &c.j  for  ever; 
and  Robert  W.  Shaw  and  Sir  J.  K.  Shaw  were  appointed 
executors.  The  testator  died  in  December  1840,  and  in 
February  1841  the  executors  proved  the  will.  The  pro- 
perty in  question  was  at  that  lime  subject  to  an  annual 
rent-charge,  created  in  April  1822,  for  the  sum  of  200 /., 
payable  to  Frances  Ann  Shaw  for  life,  which  rent-chaige 
was  secured  by  a  term  of  100  years.  It  was  also  subject 
to  three  several  legacies  of  2,000  /.  each,  payable,  with 
interest  at  4  per  cent.,  at  the  expiration  of  12  calendar 
months  from  the  death  of  Dame  Theodosia  Margaret 
ShaWy  widow.  Sir  J.  K.  Sfuiw  in  July  1842  borrowed 
from  the  Respondent  a  sum  of  3,500/.,  which  wras  secured 
by  a  mortgage  on  certain  of  the  devised  lands,  &c.,  being 
two  farms  called  Hookas  Hill  and  Weavers^  situated  at 
Southfleet,  in  Kent,  By  indenture,  dated  7  July  1842, 
made  between  Sir  J.  K.  Shaw  of  the  one  part,  and  the 
Respondent  of  the  other  part,  the  will  of  the  Rev. 
«/*•  K»  S.  Brooke  vma  recited,  U^ether  with  his  death,  the 
probate  of  the  will,  the  seisin  of  Sir  J.  K.  Shaw  under  it, 
the  agreement  for  the  loan,  &c.,  and  it  was  vntnessed  that, 
in  consideration  of  the  sum  of  3,500  /.  by  the  Respondent 
paid  to  him,  Sir  J.  K.  Shaw,  he,  in  execution  of  the  power 
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given  him  by  the  w31,  appointed  the  hereditaments  therein        la^e. 

camedy  Scc»y  to  the  uses  thereinafter  expressed,  and  that  for       Colyer 

the  considerations  aforesaid  Sir  J.  K,  Shaw  by  the  said       «  JJ'  ^ 

indenture,  made  in  pursuance  of  the  Act  of  the  4   Vict. 

c.  21,  for  rendering  a  release  effectual  for  the  conveyance 

of  freehold  estates,  did  grant,  &c.,  the  two  farms  called 

Hook's  Place  and  Weaver\  in  Southfleety  in  the  county  of 

Kent,  then  in  the  occupation  of  Thomas  Welh,  to  secure 

repayment  of  tiie  said  3,500  /.,  with  interest  at  five  cent. 

This  indenture  was  prepared  by  Mr.  John  Hay  war  dy  who 

was  at  that  time  a  solicitor  in  considerable  practice  at 

Dartfordy  and  was  the  solicitor  for  Sir  J.  K.  Shaw,  and 

who  in  this  transaction  acted  likewise  as  the  solicitor  for 

the  Respondent.    On  the   Respondent  paying  over  the 

3,500  /.  he  received  from  J.  Hayward  the  mortgage  deed, 

the  will  of  17d9,  the  will  of  1839,  and  some  other  papers 

which  J.  Hayward  represented  as  constituting  a  perfect 

security  for  the  loan.     In  fact,  however,  though  Sir  J.  K. 

Shaw  was  really  entitled  to  both  moieties  of  the  estate, 

imd  had  always  been  in  possession  of  them,  the  papers 

delivered  showed  only  a  title  to  one  moiety.    There  were 

deeds  of  1750  and  1789,  which  made  the  title  to  the  whole 

complete,  but  which  were  never  delivered  to  the  Respondent. 

The  interest  on  this  mortage  was  regularly  paid  through 

the  handfi  of  J.  Hayward  up  to  the  7th  of  January  1849. 

In  1846  J,  Haywardy  still  acting  as  the  solicitor  for 
Sir  J.  K.  ShaWy  obtuned  from  the  Appellant  a  loan  of 
money  on  the  deposit  of  the  title  deeds  then  in  Shaw'» 
possession,  one  of  which  was  the  deed  of  1789,  which, 
with  the  will  of  1789,  would  have  made  the  title  complete. 

Lady  Theodosia  died  in  October  1847,  and  in  1848 
the  three  legacies  of  2,000  /.  each,  charged  on  the  property 
(of  which  the  farms  at  Strnthjleet  formed  part),  became 
payable.     Other  loans  were  obtained  by  Sir  J.  K  ShaWy 

VOL.  V.  3  0 
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1856.        and  in  all  the  transactions  relating  to  them  John  Hag- 
CoLYER       ward  acted  as  his  solicitor.    Among  these  was  a  loan 

P  *'•  made  to  Sir  J.  K.  Shaw  by  Mr.  WiUiam  Webb  Haytcardf 

a  tiiistee  for  a  pernon  named  Cooper,  and  thereupon  an 
indenture,  dated  20  May  1848,  was  executed  by  Sir 
•/.  K.  ShaWf  by  which  the  premises  at  SaiLlhfleei,  and 
others  not  comprised  in  the  Plaintiff's  mortgage,  were 
conveyed  to  W.  W.  Haywardy  with  a  power  of  sale,  for 
the  purpose  of  paying  the  three  l^acies  of  2,000  /.,  and 
for  the  other  purposes  mentioned  in  the  said  indenture. 
The  loan  made  by  the  Appellant  was  paid  off,  and 
he  delivered  up  to  W.  W.  Hayvoard  the  deeds  which  had 
been  deposited  with  him. 

On  the  16th  of  February  1849  W.  W.  Hayward^i 
up  for  sale  by  auction  the  hereditaments  comprised  in  the 
last-mentioned  indenture,  and  the  first  lot  contained  the 
lands  of  Hook's  and  ff^eaver's  farms,  which  lot  realized 
the  sum  of  8,200  /.,  and  the  others  made  up  therewith  the 
sum  of  13,670  /.,  or  more  than  double  the  amount  required 
to  pay  the  legacies,  with  the  interest  due  thereon.  The 
Lot  1  was  at  first  bought  by  the  Respondent's  present 
solicitor,  without  his  being  aware  of  the  existence  of  tlie 
mortgage  of  the  7th  July  1842,  but  it  was  subsequently 
resold,  and  Mr.  WelUf  the  tenant  of  the  farms,  became  the 
purchaser,  and  had  since  transferred  his  rights  as  such  to 
the  Appellant. 

Mr.  li.  Shaw  (since  deceased)  and  Sir  J.  K.  Shaw,  as 
executors  of  the  will  of  1839,  and  Sir  J.  K,  Shaw,  in  his 
own  right,  joined  in  executing  the  conveyance  upon  the  sale. 
In  June  1852  the  Respondent  filed  his  bill  against  Sir 
J,  K.  Shaw  (then  and  now  out  of  the  jurisdiction),  and 
against  the  Appellant,  which  set  forth  the  above  fects, 
denied  that  he  had  knowingly  or  wilfully  lefl  the  title 
deeds  in  the  hands  of  J.  Haytrard,  and  alleged  that  he 


CASES  IN  THE  HOUSE  OF  LORDS.  909 

had  taken  what  he  believed  to  be  a  valid  and  complete        1856. 
security  for  his  advance.    The  prayer  of  the  bill  was,       Colyer 
that  an  account  might  be  taken,  that  the  Defendants       FiI^ch. 
might  be  ordered  to  pay  what  should  be  found  due,  or 
that  the  Appellant  might  be  foreclosed,  or  might  be  pre- 
vented from  setting  up  in  any  action  at  law  at  the  suit 
of  the  Respondent,  the  term  of  100  years  created  in  April 
1822. 

The  Appellant  put  in  his  answer,  and  insisted  that  the 
Respondent  did  know,  or  but  for  gross  negligence  might 
have  known,  all  the  various  dealings  which  took  place 
with  the  premises  between  the  date  of  the  Respondent's 
alleged  security  and  the  completion  of  the  sale  to  the 
Respondent.  He  denied  that  J.  Hat/ward  acted  as  his 
solicitor,  but  admitted  that  that  person  had  prepared  the 
deeds. 

In  September  1852,  Thomas  Colyer y  having  put  in  his 
answer  to  Finch's  bill,  filed  a  cross  bill  against  Finch,  by 
which  he  prayed  that  Finch*s  mortgage  might  be  declared 
invalid,  or  if  not  invalid,  that  it  was  not  entitled  to  priority 
over  his  (7.  Colyer'^)  purchase,  and  that  Findh  might  be 
ordered  to  convey  to  him,  or  might  be  restrained  from 
taking  any  proceedings  at  law  against  him,  to  obtain  pos- 
session of  the  said  farms  and  premises. 

Finch  put  in  his  answer,  and  the  causes  went  to  issue, 
when  evidence  was  given  of  the  fticts  above  stated ;  and  with 
reference  to  the  mode  in  which  the  mortgage  transaction 
took  place,  the  Respondent  stated  in  his  affidavit  as  follows : 
**  I  directed  Hayward  to  prepare  a  proper  mortgage  deed, 
and  he  did  thereupon  prepare  the  indenture,  dated  7  July 
1842,  marked  A.  About  the  latter  end  of  the  month  of 
June,  or  the  beginning  of  Jul'g  1 842,  the  said  John  Hay  ward 
desired  me  to  be  ready  vnth  the  said  3,500  /.  by  the  then 
following  7th  day  of  July,  and  I  accordingly  applied  to 

3  o2 
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1866.  Mr.  Frederick  Charle$  Chappell,  of  No.  1 5,  Angel<ourt, 
CoLYSR  ill  the  city  of  London^  stock  broker,  to  sell  for  me  so  much 
FiKCB.  ^^  ^  ^^°^  ^^  4,076  /.  1 9  «.  3  J.  New  3  }  per  Ceats  then  stand- 
ing in  my  name  as  would  produce  the  sum  of  3,500  L  clear; 
but  the  said  Mr.  Chappell  informed  me  that  he  could  not 
complete  such  sale  imtil  the  8th  day  of  Jic/y.  That  cm  the 
said  8th  day  oiJuly  I  went,  in  the  first  instance,  to  the 
Adelaide  Hotel,  London  Bridge,  where  I  was  to  meet  Mr. 
Hayward,  by  appointment,  and  that  I  there  saw  the  said  Mr. 
Haywardj  and  the  said  Defendant,  ^ivJohn  Kenward  Shaw^ 
in  conference  together,  and  that  the  said  John  Hayward 
then  informed  me  that  he  had  arranged  everything  with  the 
said  Sir  John  Kenward  Shaw,  and,  by  his  the  said  Jok» 
Haywards  desire,  I  then  went  to  the  office  of  the  said 
Mr.  Chappell,  and  sold  3,51 7  Z.  14«.  dcf.,  portion  of  the  said 
sum  of  4,076  Z.  19«.,  which  produced,  after  deducting  bro* 
kerage,  the  sum  of  3,500/.  exactly.  That  the  said  Mr. 
Chappell  handed  me  over  the  proceeds  of  such  sale  in  notes 
of  the  Bank  of  England  (that  is  to  say),  three  notes  of 
1000/.  each  and  one  note  of  500/.  That  immediately 
I  received  the  said  3,500  /.  I  went  direct  fi-om  the  oflSce  of  the 
said  Mr.  ChappeU  to  the  Adelaide  Hotel,  London  Bridge, 
where  the  said  Mr.  Hayward  had  appointed  to  meetpie.  That 
I  met  Mr*  Hayward  at  the  said  hotel,  and  he  then  informed 
me  that  Sir  John  Kenward  Shaw  had  just  left,  but  that  he, 
Mr.  Hayward,  should  see  him  that  evening,  and  that  I  might 
leave  the  money  with  him.  That  I  did  accordingly  then 
pay  to  Mr.  Hayward  the  said  four  notes  for  3,500  L  That 
on  the  11th  o£  the  said  month  of  July  I  received  from 
Mr.  Hayward  a  letter,  of  which  the  following  is  a  copy: 
*  Dartford,  Sunday,  W  July,  1842.  Dear  sir,— I  was  too 
late  for  Sir  John  S/iaw  on  Friday,  but  I  remained  in  London 
and  concluded  the  business  yesterday  afternoon.  I  have 
the  papera,  and  will  bring  them  up  the  first  day  I  am  in 


CAS£S  IN  THE  HOUSK  OF  LORDS.  911 

London.     I  did  not  get  away  yesterday  until  half  past  six,        1^66. 
and  I  could  not  mani^e  to  get  to  your  house.     Yours       Colykr 
very  truly,  John  HaywardJ    That  a  few  days  afterwards       Finch. 
the  said  John  Hayward  called  upon  me,  and  delivered  to 
me  the  said  indenture,  marked  A."  (that  is,  the  mortgage 
from  Sir  John  Kenward  Shaw),  "  together  with  the  several 
documents  now  produced,  and   shown  to   me,    marked 
B.  C.  D.  £.  and  F.,  and  the  said  paper  writing  marked  G. ; 
and  he  also  delivered  to  me  at  the  same  time  a  parchment 
writing,  which,  for  the  reasons  hereinafter  stated,  I  have 
not  now  in  my  possession,  and  the  nature  of  which  I  do 
not  accurately  know,  but  I  believe  that  it  was  dated  some- 
where about  1678,  and  that  Brazenose  College,  Oxford, 
was  one  of  the  parties  to  said  parchment  writing.     That 
the  said  John  Hayward  then  informed  me  that  the  docu- 
ments so  delivered  to  me  constituted,  with  such  parchment 
writing  mak^d  A.,  a  perfect  security  for  my  said  advance ; 
and  I  say  that  I  implicitly  believed  such  statement  of  the 
said  John  Hayward    That  I  was  then,  and  am  now,  totally 
unacquainted  with  documents  of  title  to  landed  property 
and  legal  forms,  and  quite  incompetent  to  form  an  opinion 
upon  the  question,  whether  the  said  documents  so  delivered 
to  me  in  fact  constituted  the  title  deeds  belonging  to  the 
said  mortgaged  premises,  and  that,  under  these  circum- 
stances, and  having  no  reason  whatever  to  doubt  or  question 
the  perfect  respectability  of  Mr.  John  Hayward,  I  relied 
upon  the  representations  so  made  to  me  as  aforesaid  by 
Mr.  John  Hayward,  and  entirely  believed  that  the  docu- 
ments delivered  to  me,  with  the  said  parchment  writing 
marked  A.,  were  in  truth  and  fact  the  title  deeds  of  the  said 
premises.     That  I  never  knowingly  or  wilfully  left  the  said 
title  deeds,  or  any  of  them,  in  the  hands  or  custody  of  the 
said  Sir  J.  Kenward  ShawJ^     Ther^-was  no  other  direct 
evidence  on  this  point. 

3o3 
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1856.  The  causes  were  heard  together  before  the  Masier  of 

CoLYEK  the  Rolls,  who,  by  a  decree  dated  the  18th  July  1854, 
FiMCH.  directed  Colyer^s  bill  to  be  dismissed  with  costs,  and  as  to 
the  bill  filed  by  Finchy  directed  an  account  for  prindpal 
and  interest  due  on  the  mortgage,  and  that  upon  Cdyer 
paying  within  six  months  what  should  be  so  found  due, 
Finch  should  reconvey,  but  that  otherwise  Cb/yer  should  be 
foreclosed  (a).    The  appeal  was  brought  against  this  decree. 

Mr.  Roll  and  Mr.  C.  HaU  (Mr.  iifo<^  was  with  them), 
for  the  Appellant : 

There  are  three  points  in  this  case.  First.  The  Appellant, 
as  purchaser  under  a  sale  for  raising  legacies,  acquired  a 
prior  and  superior  title  to  the  Respondent,  independently 
of  any  question  of  notice.  Second.  At  all  events  no  relief 
ought  to  have  been  given  to  him  as  against  the  Appellant, 
who  was  a  purchaser  for  value  without  notice.  Third. 
The  Respondent  is  to  be  postponed  to  the  Appellant, 
because  he  has  by  himself  or  his  agent,  in  this  particular 
transaction,  been  guilty  of  fraud,  or  at  least  of  culpable 
negligence  in  not  obtaining  possession  of  the  title  deeds. 

The  sale  here  was  made  under  the  authority  of  a  powo* 
which  gave  to  the  Appellant,  the  purchaser,  as  good  a  legal 
estate  as  the  Respondent  had  by  his  mortgage ;  if  so,  the 
purchaser  is  entitled  to  have  the  whole  6,000  il  credited 
to  him,  and  if  not  the  whole,  then  he  is  entitied  to  have  an 
apportionment,  and  to  have  credit  for  that  portion  of  the 
6,000  /.  which  would  fall  as  a  charge  on  these  farms.  The 
charge  in  favour  of  the  legatees  gave  them  a  legal  title, 
and  that  has  passed  into  the  hands  of  the  purchaser,  who, 
by  a  purchase  made  to  satisfy  the  charge,  acquires  a  title 
paramount  to  that  of  the  Respondent,  independently  of 
any  question  of  notice.    Where  such  a  charge  exists  the 

(a)  19  Beav.  500. 


V. 

Finch. 
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executors  have  an  implied  power  of  sale :  Shaw  v.  1850. 
Borrer(b\  Ball  v.  Harris  (c),  Oosling  v.  Carter  (d),  Coltsb 
Robinson  v.  Lowater  (e),  Wrigley  v.  Syhes  (/),  Bugden  v. 
Bignold  {g).  There  is  no  proof  here  that  any  part  of  the 
three  legacies  was  paid  out  of  any  of  the  other  estates, 
and  there  is  no  doubt  that  they  were  paid  with  the  money 
of  the  Appellant  The  Respondent  had  notice  of  this  sale, 
for  it  was  duly  advertised,  and  he  lives  in  the  neighbour- 
hood ;  he  permitted  it  to  take  place  without  opposition ;  he 
might  have  objected  to  the  sale  of  the  paiticular  property 
over  which  his  security  extended,  but  having  failed  to  do 
so  he  has  no  right  now  to  come  and  ask  for  relief  from 
equity  by  foreclosure  against  a  bond  fide  purchaser  without 
notice. 

This  decree  is  wrong  in  treating  the  Respondent  as  a 
legal  mortgagee  who  has  not  done  or  omitted  anything 
which  might  aSect  his  right  of  priority.  The  Respondent 
has  been  guilty  of  negligence  such  as  ought  to  postpone 
him  to  a  purchaser  for  valuable  consideration  without 
notice,  for  by  leaving  the  title  deeds  in  the  hands  of  the 
solicitor  to  Sir  J.  K.  Shaw  he  has  enabled  the  latter  to 
deal  with  the  property  as  if  it  was  without  incumbrance^ 
and  to  obtain  the  Appellant's  money.  The  simple  fact  of 
so  leaving  the  deeds  was  originally  sufficient  in  itself  to 
postpone  the  mortgagee  to  a  subsequent  purchaser.  Good* 
title  V.  Morgan  (li)^  though  that  rule  has  since  been  modi- 
fied, but  only  to  a  certain  extent :  Bamett  v,  Weston  (t). 
Farrow  v.  Bees  (j),  and  Worthington  v.  Morgan  (*). 

{h)  1  Kee.  559.  Bear.  337. 
(c)  8  Sim.  485.  {g)  2  Y.  &  Col.  Ch.,  377. 

\d)  1  Col.  644.  \h)  Fer  Butter,  J ^  1  T.  R.  762. 

(e)  17  Beav.  592 ;  S.  C.  on  ap-  (t)  12  Yes.  130. 

peal,  5  De  G.  Mac.  &  Gord.  272.         (j)  4  Beav.  18. 
(/)  25   L.  J.,  Ch.  459  ;  21  {k)  16  Sim.  647- 
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1856.  The  expression  in  Fonblcmque  on  Equity  (2),  that "  ndhing 

CoLYSB       but  a  voluntary,  distinct,  and  unjustifiable  concurrence  on 

FiMCH.       ^^  P^^  of  the  first  mortgagee  in  the  mortgagor's  retaining 

the  title  deeds  shaU  be  a  reason  for  postponing  his  priority/' 

« 

though  spoken  of  by  Lord  Eldon  (m)  with  approval,  cannot 
be  adopted  to  its  full  extent.  The  rule  is  more  property 
laid  down  by  Vice  Chancellor  Turner  in  Hewitt  v.  LooMe- 
mare  (n),  ^'  A  legal  mortgagee  is  not  to  be  postponed  to  a 
prior  equitable  one,  upon  the  ground  t>f  his  not  having 
got  in  the  title  deeds,  unless  there  is  fraud  or  gross  or 
wilful  negligence  on  his  part,  and  the  Court  will  not  impute 
any  of  these  to  the  legal  mortgagee  if  he  has  donate 
inquii*ed  fur  the  deeds,  and  a  reasonable  excuse  has  heea 
given  for  not  delivering  them  to  him ;  but  the  Court  will 
impute  fraud  or  gross  or  wilful  negligence  to  the  mort- 
gagee if  he  omits  all  inquiry  as  to  the  deeds."  No  inquiry 
whatever  was  made  in  this  case. 

If  any  had  been  made  the  Respondent  would  have  been 
informed  of  all  the  circumstances,  but  even  without  inquiry 
he  is  bound,  for  by  employing  the  same  soUcitor  as  the 
mortgagor  he  is  affected  with  notice  of  all  that  the  solicitor 
he  employs  is  acquainted  with :  Kennedy  v.  Green  (o),  Drjf^ 
den  V.  Frost  (p).  The  Respondent,  who  might  have  seen 
by  the  abstract  what  the  title  was,  ought  to  have  required 
other  deeds  besides  those  which  he  actually  received,  and 
not  having  done  so  he  cannot  apply  to  equity,  but  must 
be  left  to  his  legal  title  and  his  legal  remedy. 

[The  Lord  Chancellor. — Strictly  speaking,  neither  party 
here  had  the  legal  title.] 

(0  Vol.  1,  p.  166 II,  4  Ed.  &  («)  9  Hare,  449. 

6  Ed.  p.  167.  (o)  3  Myl.  &  K.  699. 

(m)  Evam  v.  BichuUy  6  V«.  {p}  3  MyL  &  Cr.  670i 
190. 
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No,  not  in  possession.    It  was  subject  to  the  term  for        1^^- 
100  years ;  but  that  will  not  affect  the  application  here  of      Coltbb 

am 

the  general  principle  as  to  negligence.  Fimch. 

The  Courts  will  always  favour  a  purchaser  for  valuable 
consideration.  In  Jerrard  v.  Saunders  (q)  it  was  held  that 
a  defendant  stating  by  his  answer  a  purchase  for  valuable 
consideration,  without  notice,  shaU  not  be  compelled  to 
answer  further,  and  in  Penny  v.  WatU  (r)  such  a  purchaser 
was  held  to  be  protected,  though  the  legal  estate  was  out- 
standing in  a  mortgagee.  Bowen  v.  Evans  («),  and  Joyce  v. 
De  Moleyns  {t\  are  to  the  same  effect,  and  the  Master  of 
the  Rolls  himself,  in  the  Attorney-general  v.  WUhins  (u), 
acted  on  the  same  principle. 

[The  Lord  Chancellor. — It  is  rather  an  inaccurate 
expression  to  speak  of  foreclosure  as  relief:  it  is  calling 
on  the  party  to  exercise  his  right  now  or  never.  The 
question  is,  whether  the  rule  of  not  interfering  against  a 
purchaser  for  valuable  consideration,  applies  to  foreclo- 
sure.] 

Foreclosure  is  relief  to  the  party  seeking  it,  and  here  by 
the  principle  of  equity  he  is  not  entitled  to  it,  Seton's 
Decrees  (©). 

It  will  be  contended  for  the  other  side  that  the  Appel- 
lant is  affected  with  notice,  because  J.  Hayward  acted  as 
his  solicitor,  but  that  is  denied.  Besides,  what  he  did  for 
the  Appellant  was  done  in  1845,  and  the  mortgage  was  in 
1842,  and  the  rule  does  not  apply  to  a  matter  where  the 
party  has  entirely  changed  his  solicitor  more  than  two  years 
before,  and  even  though  the  Appellant  might  be  affected 

{q)  2  Yes.  jan.  454.  (0  2  Jo.  &  Lat.  374. 

(r)  2  De  G.  &  S.  501.  (ti)  17  Bear.  285. 

(«)  1  Jo.  &  Lat  178 ;  2  H  L.  (v)  217. 
Gas.  267. 
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1856.        with  notice^  so  far  as  hiB  mortgage  is  concerned,  he  cannot 
CoLTEB       be  affected  with  it  in  respect  of  the  sale. 
FiKCH.  ^^^  Respondent  has  been  guilty  of  gross  negligence, 

and  his  title  ought  therefore  to  be  postponed.  On  the 
other  handy  the  Appellant,  when  he  came  to  deal  with  the 
property,  saw  Sir  J.  K.  Shaw  in  possession,  and  found  him 
to  hold  the  deeds  which  warranted  that  possession.  In 
the  contest  between  these  two  parties  the  principles  of  a 
court  of  equity  require  that  he  who  has  done  all  that  pru- 
dence demands,  should  be  protected.  The  Appellant  alone 
is  in  that  situation. 

Mr.  JR.  Palmer  and  Mr.  Osborne  for  the  Respondent: 

The  Respondent  has  the  actual  legal  title,  and  would  be 
in  possession  but  for  the  outstanding  term.  This  legal 
title,  too,  is  prior,  in  point  of  time,  to  that  set  up  by  the 
Appellant.  There  is  no  pretence  to  charge  negligence, 
much  less  fraud,  in  this  case.  The  deed  of  1750  could 
not  be  demanded ;  it  related  to  a  much  larger  estate;  the 
Respondent  had  no  means  of  knowing  its  existence,  and 
cannot  be  affected  by  the  fact  of  not  having  obtained  pos- 
session of  it.  It  is  of  course  unwise  for  the  lender  of 
money  to  employ  the  borrower's  solicitor,  but  that  ftct 
alone  does  not  affect  the  lender  with  aU  the  knowledge 
which  the  other  party  possesses,  Hewitt  v.  Loosemore  (v). 
He  who  employs  an  agent  may  perhaps  be  taken  to  know 
all  that  the  agent  knows,  but  the  agent  himself  may  not 
know  all  that  each  principal  knows,  and  consequently 
cannot  affect  one  employer  by  the  knowledge  which  is 
possessed  by  the  other.  The  Respondent,  a  retired  trades- 
man, acted  like  a  prudent  though  not  like  an  experienced 
man,  and  is  neither  chargeable  with  fraud  nor  negligence. 
He  saw  a  will  which  appeared  to  dispose  of  all  the  pro- 

(v)  9  Hare,  449. 
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perty,  and  he  saw  Sir  J.  K.  Shaw  in  absolute  possession 
of  the  whole.  The  rule  on  this  subject  is  properly  expressed 
by  Mr.  Fonblauque  (w),  and  was  approved  of  by  Lord 
Elthn  in  Evans  v.  BickntU  (x)y  and  is  not  in  the  least 
degree  impugned  by  Vice-chancellor  Turner  in  Hewitt  v. 
Loasemore  (y). 

There  may  be  many  circumstances  in  which,  leavii^  the 
title  deeds  in  the  hands  of  the  mortgagor  will  be  neither 
fraud  nor  gross  negligence ;  and  Hewitt  ▼•  Loosemore  pro- 
ceeds on  the  principle  that  one  or  the  other  is  necessary  to 
be  proved  before  the  title  of  the  first  mortgagee  can  be 
affected.  Harper  v.  Faulder  (z)  was  a  strong  case  of  that 
kind*  There,  trustees  appointed  to  raise  35,000  /.  granted 
an  annuity  secured  by  a  term  of  years  for  5,000  /.,  part  of 
the  whole ;  and,  retaining  the  title  deeds,  they  afterwards 
made  a  mortgage  without  informing  the  mortgagee  of  the 
annuity.  The  Court  held  that  the  annuitant  was  not  post- 
poned. Martinez  v.  Cooper  (a),  and  Stevens  v.  Stevens  (&), 
both  proceed  on  the  same  principle. 

Here,  too,  the  person  who  objects  to  the  prior  title  of 
the  mortgagee  is  himself  a  person  affected  with  construc- 
tive notice  of  this  very  mortgage,  by  having  employed  J. 
Hay  ward  as  his  solicitor  in  the  loan,  long  before  he  bought 
the  property :  Marjoribanhs  v.  Hovenden  (c),  recognising 
Sheldon  v.  Cox  (d).  As  to  that  matter,  it  has  been  said 
that  a  knowledge  acquired  by  a  solicitor  in  1842  cannot 
affect  his  client  in  1845 ;  but  for  that  argument  neither 
principle  of  law  nor  authority  by  decision  can  be  cited. 
Besides  which,  the  evidence  in  this  case  shows  that  during 


185e. 

COLYBE 

Fiircii. 


(ip)  Treatise  on  Equity,  4  Ed. 
Vol.  1,  p.  165. 
(x)  6  Vcs.  190. 
Or)  9  Haie,  449. 
(«)  4  Mad*  129. 


(a)  2  Rius.  198. 

(b)  2  Col.  20. 

(c)  Drury  Cas.  Temp.  Sugden, 
11. 

(<f)  2  Eden,  224. 
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18M.        the  whole  time  the  interest  on  the  Respondent's  mortgage 
CoLTXB       was  paid  by  J,  Haywardj  whom  the  Appellant  employed  as 
PiiicB        ^^^  solicitor.    A  lien  y .  Knight  (e)  is  almost  identical  n  ith  the 
present  case.    There  four  trustees  sold  out  stock  Xo  lend  to 
two  of  their  number.    The  two  were  entitled  to  a  copyhold 
estate  in  undivided  moieties,  and  the  money  was  lent  on 
an  equitable  mortgage  of  that  estate,  effected  by  deposit  of 
the  title  deeds.    By  unexplained  circumstances,  one  of  the 
two  borrowers  afterwards  became  possessed  of  these  deeds 
and  effected  another  equitable  mortgage,  by  depositing  then» 
with  a  third  person,  who  had  no  notice  of  the  first  incum- 
brance.   The  mortgagor  became  bankrupt^  and  the  second 
mortgagee  obtained  admission  by  purchasing  a  surrender 
from  the  assignees,  having  at  that  time  received  construc- 
tive notice  of  the  first  mortgage.     In  a  suit  by  the  lending 
ti'ustees  for  foreclosure  it  was  held  that  the  second  equitable 
mortgaee,  who  had  taken  the  legal  estate,  with  notice  of  the 
obligations  of  the  mortgagor  to  third  parties,  could  only  hold 
that  estate  subject  to  such  obligations,  notvrithstanding  that 
he  had  taken  his  original  mortage  without  notice.     And 
that  case  further  decided  that  without  a  specific  case  of 
fraud  the  mere  possession  of  the  tide  deeds  by  the  mort- 
gagor was  not  sufficient  to  postpone  the  claim  of  the  first 
mortgagee.     It  has  been  assumed  that  if  the  mortgagee 
knew  that  there  were  other  deeds  than  those  he  possessed, 
his  neglect  to  demand  them  must  be  attributed  to  fiuud, 
and  his  claim  must  be  postponed  to  that  of  the  second 
mortgagee.    But  Plumb  v.  Fluitt  (/)  is  an  answer  to  that 
argument;  and  that  case  is  the  stronger  for  this  reason,  that 
there  the  money  was  not  lent  at  the  time,  but  what  occurred 
was  done  for  the  purpose  of  securing  a  pre-existing  debt. 

The  argument  that  the  Appellant  must  prevail,  because 
he  is  a  purchaser  under  a  sale  to  satisfy  the  legacies,  which 
(e)  d  Hare,  272.  (/)  2  Ajut.  432. 
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^ere  a  legal  charge  on  the  estate,  and  that  he  has  therefore        1856. 
obtained  a  paramount  title,  cannot  be  maintained ;  for  that      Coltbk 
would  involve  the  consequence  of  throwing  on  the  pur-       fJ?ct 
chaser  or  mortgagee,  who,  as  the  Master  of  the  Rolls  said,  is 
'^  a  purchaser  j9ro  tavto"  the  necessity  of  inquiring  whether 
the  mortgage  or  sale  was  effected  for  the  purpose  of  satis- 
fying the  charge,  or  whether  the  money  so  obtained  was 
employed  in  satisfying  it.    The  law  does  not  impose  such 
a  necessity  on  these  parties. 

In  this  case  the  vendor,  in  1849,  could  give  no  better 
title  than  he  himself  possessed,  nor  could  he  defeat  the 
mortgage  by  selling  the  two  farms  on  which  it  was  secured, 
and  by  that  sale  give  a  legal  title  to  the  purchaser,  while 
be  converted  that  of  the  original  mortgagee  into  an 
equitable  title.  . 

Mr.  RoU  in  reply  : 

The  loan  on  the  mortgage  was  made  subject  to  the 
charge  of  the  legacies,  and  was  therefore  subordinate  to 
them.  The  purchaser  stands  in  the  situation  of  the 
legatees.  The  mortgage  was  made  by  Sir  •/,  K.  Shaw  in 
liis  own  right  as  devisee,  and  the  mortgage  money  was  for 
Ins  own  purposes,  whereas  the  sale  was  made  by  the 
executors  in  discharge  of  a  charge  on  the  estate.  The 
deeds  were  held  back  by  J,  Haywardy  in  order  to  give 
a  benefit  to  Sir  J.  K.  ShaWy  and  the  Respondent  is  affected 
by  that  act,  because  Hayward  was  his  agent.  That  makes 
out  a  case  of  gross  negligence  within  tlie  rule  established 
by  the  cases  which  have  been  cited.  On  the  other  hand, 
there  is  nothing  which  establishes  even  a  constructive 
notice  to  the  Appellant  of  the  existence  of  the  Respondent's 
mortgage.  It  is  no  answer  to  the  charge  of  neglecting  to 
demand  the  deeds,  that  they  also  related  to  other  property, 
for  here,  before  the  sale,  the  particulars  were  duly  adver- 
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COLTBR 

9. 
.FlMCH. 


ttsed,  and  this  property^  ovor  wUch  the  Respondent 
claims  title  as  mortgagee,  was  distinguished  from  the  rest. 
The  case  of  Harper  v.  Fatdder  does  not  apply,  for  there 
various  trusts  existed,  and  the  trustees  could  not  part  with 
the  deeds  on  the  execution  of  only  a  small  portion  of  the 
trusts.  Farrow  v.  Rees  has  no  application  to  the  present 
case,  and  Martinez  v.  Cooper  depended  entirely  on  a  qnesi- 
tion  of  fact  as  to  a  communication  between  the  two  solicitore 
Stevens  v.  Stevens  merely  establishes  that  lending  deeds 
for  the  purpose  of  a  person  making  extracts,  which  lending 
he  fraudulently  turns  to  his  own  advantage,  does  not  con- 
stitute gross  negligence  on  the  part  of  the  lender. 

The  Lord  Chancellor : 

My  Lords,  my  intention  is  not  to  ask  your  Lordships 
finally  to  dispose  of  this  case  until  I  have  had  the  oppor- 
tunity of  looking  into  the  authorities  upon  the  point  as  to 
holding  thd  deeds,  more  attentively  than  I  have  been  able 
to  do  during  the  progress  of  the  argument.  With  regard 
to  the  other  points,  I  entertain  very  little  doubt.  First, 
as  to  the  bill  which  was  filed  by  Mr.  Finchf  the  first  mort- 
gagee. The  objection  set  up  by  Mr.  Colyer,  by  way  of 
defence,  is  the  &ct  that  he  is  a  purchaser  for  valuable  con- 
sideration without  notice,  and  that  therefore  a  court  of 
equity  ought  not  to  interfere  in  fiivour  of  the  Plaintiff 
against  him.  Now  I  think  that  is  an  entire  fiillacy.  I 
quite  agree  in  the  doctrine  that  the  principle  on  which  the 
Court  protects  a  purchaser  for  valuable  consideration  with- 
out notice,  is  not  confined  to  the  case  of  a  purchaser  for 
valuable  consideration  who  has  got  the  legal  estate.  I 
have  more  than  once  had  occasion  to  consider  that  ques- 
tion, and  it  has  always  appeared  to  me  that  the  principle 
on  which  the  Court  protects  a  purchaser  for  valuable  con- 
sideration without  notice,  is  wholly  regardless  of  what 
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estate  he  has.    1 1  may  be  that  he  has  not  the  legal  estate,  but        1856. 
that  will  be  quite  unimportant  as  to  a  court  of  equity  inter-       Coltbr 
fering  or  refusing  to  interfere.   His  equity  depends  on  this — '      pJJI^ 
that  he  stands,  equitably,  in  at  least  as  favourable  a  position 
as  his  opponent,  and  therefore  the  Court  will  not  interfere 
against  him.     But  I  think  that  that  doctrine  cannot  by 
possibility  apply  to  the  case  of  a  bill  of  foreclosure,  and 
there  are  reasons  for  so  holding  pointed  out  by  the  Master 
of  the  Rolls  in  his  judgment  (^),  reasons  which  are  no  doubt 
perfectly  satisfactory,  but  I  should  proceed  on  a  much 
shorter  ground.     For  the  purpose  of  that  question,  whether 
the  Court  would  interfere  against  a  purchaser  for  valuable 
consideration  without  notice,  a  foreclosure  is  not  relief  at 
all,    Tlie  mortgagee  who  seeks  foreclosure  stands  in  such 
a  position  to  the  mortgagor,  or  the  purchaser  from  the 
mortgagor  for  valuable  consideration  without  notice,  that 
that  purchaser  can  at  any  time  file  a  bill  to  redeem  the 
mortgage,  and  that  being  so,  it  would  be  most  unjust  if 
there  was  not  a  correlative  right  on  the  part  of  the  mort- 
gagee to  say,  ^*  you  shall  redeem  now,  or  you  shall  never 
redeenu"     Therefore  I  think  that  is  a  ground  which  entirely 
puts  an  end  to  all  question  as  to  Mr.  Finch's  suit,  and 
that  he  would  be  entitled,  unless  so  far  as  it  is  interfer* 
ing  with  the  other  suit,  to  the  decree  which  the  Master  of 
the  RoUs  has  given  him,  namely,  the  ordinary  foreclosure 
decree. 

Now  the  cross  bill  which  is  filed  by  Mr.  Colyerj  a  subse- 
quent purchaser,  raises  substantially  two  points :  First,  he 
says,  *^  I  have  priority  because  I  claim  under  a  purchase, 
which  being  made  by  the  executors  to  raise  money  for  the 
purpose  of  enabling  them,  together  with  the  devisees,  to  per- 
form the  trusts  imposed  by  the  testator,  namely,  payments 
of  three  legacies  of  2,000  L  each,  gives  me  a  title  which  is 

{£)  19  Beay,  610,  511. 
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1856.        precedent  to  any  title  derived  only  under  the  person  who 
C^BB      was  the  person  ultimately  beneficiaUy  entitled ;  or  if  it  does 

Finch.  '^^^  ^^^  ™^  ^  better  legal  title,  at  all  events  it  gives  me  a 
title  so  far  as  the  amount  of  the  three  legacies  of  2,000  /• 
each,  to  raise  which  the  sale  was  made."  Now,  with  re- 
gard to  the  first  of  these  points,  I  have  not  the  least  doabt 
that  that  is  a  fidlacy.  Where  there  is  a  general  charge  of 
debts,  and  no  legal  estate  given,  it  may  be  that  as  against 
the  heir  at  law,  the  executors  may  sometimes,  perhaps 
always,  possess  impliedly  a  power  to  convey  the  legal  estate 
in  order  to  raise  the  money  to  satisfy  the  charge ;  but  that 
doctrine  certainly  does  not  apply  to  a  case  where  the  estate 
is  devised  to  others  or  to  another,  charged  with  certain 
payments  of  debts  or  legacies :  there  that  money  is  to  be 
raised  through  the  instrumentality  of  a  sale  by  the  devisee, 
and  that  devisee  is  the  person  and  the  only  person  that  can 
make  a  legal  title  • 

The  legal  title  was  unquestionably  in  this  case  con- 
veyed by  the  devisee  to  Mr.  Finch  on  his  mortgage,  which 
was  the  first  title.  But  then  the  question  is,  although  Mr. 
Finch  may  have  taken  the  legal  title,  as  he  certainly  did 
as  mortgagee,  whether,  nevertheless,  Mr.  Cofyer,  a  subse- 
quent purchaser,  when  the  subsequent  sale  was  made  by 
the  devisee  at  the  instance  of  the  executor,  avowedly  and 
truthfiilly  to  raise  amongst  other  sums  6,000  /.  to  pay  off 
those  three  legacies,  whether  Mr.  Colyer,  who  paid  that 
purchase-money  for  the  estate,  is  not  entitled  to  the  extent 
of  that  6,000  L  to  stand  in  the  place  of  the  legatees.  Now 
I  adopt  the  reasoning  there  of  the  Master  of  the  RolUj  (as 
at  present  advised,  I  will  not  finally  commit  myself  to 
that,  but  my  impression  is  very  strong  with  the  Master  of 
the  BottSf)  that  all  that  remained  in  the  devisee  Shaw  was 
the  equity,  because  he  had  conveyed  away  the  legal  estate, 
the  equity  which  he  might  make  available  for  the  puqKise 
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of  raising  the  6,000  L ;  and,  subject  to  that  6,000  /.,  the 
whole  of  the  property  was  liable  in  the  first  instance  to 
pay  the  mortage  which  had  been  made  to  Mr.  Finch.  In 
any  view  of  the  case,  as  it  was  not  disputed  that  the  pur- 
dbase-money  altogether  was  more  than  sufficient  to  pay  all 
these  sums,  no  question  can  be  of  any  importance,  except 
the  question,  whether  this  claim  is  right  or  not  ?  Because 
if  there  is  a  claim  to  stand  in  the  place  of  the  legatees 
for  6,000  Ly  still  that  would  only  be  to  stand  in  their  place 
upon  the  equity,  which  was  necessarily  in  the  first  instance 
bound  to  make  good  the  mortgage  to  Mr.  Finch* 

I  must  confess,  beyond  that,  I  am  very  much  inclined  to 
accede  to  Mr.  Pabner*s  argument  yesterday.     It  does  not 
matter  that  the  mortgage  to   Mr.  Finch  was  not  made 
avowedly  for  the  purpose  of  raising  money  to  pay  debts ; 
that  is  not  at  all  necessary,  nor  could  he  be  affected,  unless 
it  was  apparent  on  the  face  of  the  proceeding  that  it  was 
not,  and  could  not  have  been,  so  intended.    I  very  much 
incline  to  think,  that  where  a  party,  the  devisee  of  real 
estate  charged  with  payment  of  debts,  sells,  the  purchaser 
has  no  need  to  inquire  at  all  whether  the  money  is  applied 
in  payment  of  debts,  or  even  whether  it  is  a  sale  for  the 
purpose  of  enabling  debts  to  be  paid.    The  old  case  of 
Elliott  V.  Merriman  (A),  which  is  always  referred  to,  be- 
fore Lord  Hardwicke,    makes  no  such  distinction  as  to 
whether  it  was  expressed  to  be  made  for  payment  of  debts 
or  not.    If  there  is  a  charge  on  the  devisee  in  fee,  if  he 
takes  the  estate  charged  with  the  payment  of  debts  alone, 
or  debts  and  legacies,  and  if  be  sells,  the  great  convenience 
of  mankind  requires  that  it  should  be  just  as  if  an  executor 
sells  when  property  comes  to  him,  unless  it  can  be  shown 
that  the  purchaser  knew  that  the  purchase-money  was  not 
going  to  be  so  employed,  and  be  was  ancillary  to  some- 

{h)  2  A(k.  43  ;  Bamardbton,  78. 
VOL.  V.  3  P 
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thing  like  a  fraud,  because  he  may  presume  that  the  sale 
has  taken  place  in  tlie  ordinary  administration  of  the  duties 
which  were  imposed  upon  the  executor  by  the  will.  On 
both  of  these  points,  however,  I  wish  to  look  into  the 
matter  before  I  finally  dispose  of  this  case,  which  I  hope 
I  may  be  able  to  do  in  the  course  of  a  day  or  two. 

Then  comes  the  other  more  important  point,  on  which  I 
think  there  is  much  more  semblance  of  cogent  argument 
on  the  part  of  Mr.  Colyer  than  there  is  on  the  other  points 
to  which  I  have  adverted.  I  allude  to  the  circumstance 
of  Mr.  Finch  having  left  the  title  deeds  in  the  hands  of 
Sir  John  Shaw  at  the  time  he  took  his  mortgage.  Now, 
there  is  no  doubt,  I  take  it,  of  the  principle  which  is  to 
govern  these  cases.  It  is  not  sufficient,  as  it  used  to  be 
thought,  to  postpone  a  morlgagee,  that  he  has  not  taken 
possession  of  the  title  deeds;  it  must  be  shown  that  he  left 
them  in  the  hands  of  the  mortgagor,  either  fraudulently,  or 
what  is  called,  for  want  of  a  better  expression,  with  gross 
negligence.  Cases  are  very  difficult  to  deal  with  when 
you  are  obliged  to  use  vituperative  epithets  of  that  sort  in 
order  to  enunciate  a  principle.  What  constitutes  '^  gross 
negligence  "  is  always  excessively  difficult  either  to  define, 
or,  by  way  of  anticipation,  to  illustrate ;  but  it  appears  to 
me  at  present,  that  none  of  the  cases,  so  &r  as  I  am  aware 
of  them,  would  entirely  justify  what  was  done  by  the 
mor^agee  here.  The  leaving  of  the  title  deeds  by  him, 
primA  facie  appears  to  me  to  have  been  an  act  of  gross 
negligence,  and  for  this  reason:  the  mortgage  was  made 
by  Sir  John  Shaw  in  the  year  1842 ;  his  solicitor  was  Mr. 
Haywardy  and  there  is  no  dispute  that  Mr.  Hayward 
acted  also  for  Mr.  Finch ;  that  is  the  common  case  of  both 
parties ;  it  i^  so  stated  both  in  the  bill  of  Mr.  Fmch  and  in 
his  answer.  Now,  when  Mr.  Hayward  prepared  the  mort- 
gage deed,  and  acted  both  for  the  mortgagor  and  for  the 
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mortgagee,  it  is  quite  certain  that  he  knew,  he  most  be         1856, 
taken  to  have  known,  and,  in  fact,  he  did  know,  what  the       Colybs 
title  was ;  that  there  were  title  deeds  and  wills,  in  one  of       Pikch. 
which  one  moiety  of  the  property  was  given  one  way  and 
one  another ;  one  moiety  was  given  to  the  devisor,  under 
whom  Sir  John  Shaw  claimed,  and  the  other  moiety  was 
given  by  will  in  1789.     Now  there  is  no  doubt  that  the 
uncle  of  the  present  mortgagor.  Sir  John  Shawj  may  fairly 
be  taken  to  have  been  in  possession  from  1789,  or  there- 
abouts, up  to  the  time  of  his  death  in  1839,  and  then  his 
devisee  came  into  possession,  and  if  there  had  been  an  in- 
dependent solicitor  employed,  and  that  independent  solicitor 
had  said,  "  Well,  I  see  here  there  is  a  clear  proof  of  seisin 
for  53  years,  and  I  do  not  think  it  necessary  to  inquire 
anything  more  about  the  deeds ;   I  take  the  title,"  I  am 
not  clear  that  there  would  have  been  any  negligence  in 
not  making  any  further  inquiry,  or  that  there  would  have 
been  an3rthing  that  would  come  within  what  the  Courts 
would  call  **  gross  n^ligence."     I  think  that  there  was 
clear  evidence  upon  the  abstracts  delivered  that  that  had 
been  the  fact,  for  this  reason :  the  testator,  under  whom 
^  John  Shaw  claimed  by  the  will  of  1839,  clearly  was 
in  possession  in  1799 ;  he  redeemed  the  land  tax ;  therefore 
he  was  in  possession  at  that  time ;  and  40  years  afterwards 
he  makes  his  will,  and  under  that  will  it  is  that  the  mort- 
gage was  made  in  1842.    That  person  who  was  so  in  pos- 
session in  1799  was  the  general  devisee  of  Mr.  Sliaw 
Broohe,  who  made  his  will  in  1789.     Although  there  is 
no  actual  description  of  the  property  in  the  will,  yet,  inas- 
much as  we  have  the  will,  and  we  see  the  party  in  posses- 
sion ten  years  afler  the  will,  and  as,  being  the  general 
devisee  under  the  will,  he  was  to  take  the  name,  the 
inference  would  be   almost  irresistible  that  the  title   he 
had  to  possession  in  1799  was  the  title  derived  under 
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1856.  the  wilL  It  is,  however,  singular  enough,  that  although 
CoLTBR  that  would  appear  to  be  accurate,  it  was  not  accurate. 
Finch  though  in  &ct  it  amounted  to  the  same  thing,  because 
he  was  entitled  to  one  moiety  under  the  will,  and  the 
other  moiety  under  a  deed  appointing  the  execators 
only;  so  that,  although  relying  on  the  fact  of  seisin, 
a  party  would  have  been  under  a  mistake  in  supposing  it 
was  all  to  be  attributed  to  the  will ;  that,  however,  is  not 
important  In  truth,  the  title  to  the  whole  property  was 
a  title  derived  under  the  testator,  though  one  moiety  was 
derived  under  the  will,  and  the  other  under  a  deed  executed 
concurrently  with  it  Certainly,  if  a  person  in  the  situation 
of  the  Plaintiff,  Mr.  Finchy  had  taken  a  mortgage,  and 
employed  a  r^ular  solicitor,  and  that  solicitor  had  bad 
handed  to  him  a  copy  of  the  will,  and  proof  of  seism  for 
fifty-three  years,  up  to  the  time  of  the  mortgage,  and  had 
made  no  further  inquiry,  although  there  were  really  other 
deeds  in  the  hands  of  the  mortgagee,  I  should  have  been 
very  reluctant  to  hold  that  there  was  gross  negligence. 
But  then  I  must  treat  it  in  this  way,  as  if  the  solicitor  of 
the  mortgagor  had  said  to  Mr.  Finch,  or  to  the  solicitor  of 
Mr.  Finchf  supposing  him  to  have  been  a  different  person, 
**  This,  though  the  apparent  title,  is  not  all  the  title,  for  1 
have  prior  deeds;"  and  the  solicitor  had  said,  ''Never 
mind,  I  do  not  want  to  look  at  your  prior  deeds,  I  am 
satisfied  with  the  title  as  it  is ;"  would  that  have  been  gross 
negligence  within  tlie  meaning  of  the  cases  on  this  subject? 
Because  if  it  would,  I  certainly  feel  great  difficulty  in 
saying  that  it  could  make  any  difference  that  the  same 
solicitor  was  acting  for  both  parties,  and  there  was  there- 
fore no  independent  advice  on  the  part  of  Mr.  Finch.  It 
is  his  great  misfortune  to  have  employed  a  man  who  has 
not  done  his  duty  towards  him ;  but  if  John  Hayward  was 
actiug  for  both  parties,  and  John  Hayward  perfectly  well 
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knew  that  there  were  prior  deeds,  it  is  a  difficult  propo-        1856. 
sition  for  Mr.  Finch  to  maintain,  '^  because  I  employed  a       Coltxb 
person  who  knew  that,  but  only  knew  it  in  his  character  of       fuicn. 
solicitor  for  the  mortgagor,  therefore  I  am  to  be  absolved 
from  making  inquiry  on  the  subject" 

Upon  these  points  I  should  wish  to  look  into  the  autho- 
rities; and  I  hope  in  the  course  of  the  next  week  to  be 
able  to  make  up  my  mind  on  the  subject,  to  see  what 
advice  it  is  fit  I  should  tender  to  your  Lordships.  The 
Matter  of  the  RoUs  thought  that  there  had  not  been  gross 
negligence,  and  possibly  I  may  arrive  at  the  same  conclu- 
sion; but  I  confess  I  do  not  think  that  that  is  so  clear  as 
the  other  points  in  the  case.  If  there  was  not  gross  negli- 
gence I  do  not  think  there  is  anything  in  the  point  about 
subsequent  fraud.  With  that  I  think  Mr.  Finch  has 
nothing  to  do;  aU  that  was  done  was  unknown  to  him. 
The  negligence  to  be  imputed  to  Mr.  Finch,  if  there 
has  been  negligence,  is  a  negligence  which  must  have 
been  imputed  to  his  solicitor,  if  he  had  acted  by  an  inde- 
pendent solicitor,  instead  of  through  the  solicitor  for  the 
mortgagor. 

On.  these  grounds,  I  now  move  that  the  further  conside- 
ration of  this  case  be  postponed. 

The  Lord  Chancellor: 

In  this  case,  which  was  argued  a  few  days  since,  there  24  July, 
were  three  points  made  on  the  part  of  the  Appellant,  Mr. 
Colyer.  The  first  was,  that  he,  being  the  purchaser  for  a 
valuable  consideration,  without  notice,  the  Court  ought  not 
to  give  any  relief,  even  by  way  of  foreclosure,  against  him. 
That  point  was  disposed  of  at  the  close  of  the  argument. 

Another  point  was,  that  he  was  entitled  to  stand,  in 
priority,  in  the  place  of  the  three  legatees  for  2,000  /.  each. 
That  was  also  disposed  of.     I  concurred  in  opinion  with 
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1856.        the  Master  of  the  Rolls,  that  there  was  no  foundation  ibr 
CoLYBR      that  plea. 

Finch.  '^^^  ^^y  ^^^^^^i^  which  remained  to  be  disposed  of  was 

that  arising  from  the  fact  of  Mr.  Finch,  the  mortgagee, 
having  left  the  title  deeds  in  the  hands  of  Sir  John  Kenward 
Shaw,  the  mortgagor,  by  means  of  which  the  latter  was 
enabled  afterwards  to  make  an  apparently  good  title  to  the 
Appellant.  The  question  was,  whether  Mr.  JFinch,  the  mort- 
gagee, by  so  doing  had  put  himself  into  such  a  situation  as 
to  be  disqualified  from  setting  up  his  prior  legal  title. 

The  rule  on  this  subject  is  now  well  settled.    A  first 
mortgagee  haying  the  legal  title  is  not  to  be  pos^ned  to 
a  subsequent  purchaser  or  mortgagee,  merely  because  he 
has  not  possessed  himself  of  the  title  deeds.     In  order  to 
deprive  the  first  mortgagee  of  his  legal  priority,  the  party 
claiming  by  title  subsequent  must  satisfy  the  Court  that 
the  first  mortgagee  has  been  guilty  either  of  fraud  or  gross 
negligence,  but  for  which  he  would  have  had  the  deeds  in 
his  possession.    What  are  the  circumstances  which  will 
amount  to  or  be  evidence  of  gross  negligence,  it  is  difficult 
to  define  beforehand;  but  I  think  that  pr£snd/ac£e  a  mort- 
gagee who,  knowing  that  his  mortgagor  has  title  deeds, 
omits  to  call  for  them,  or  who  omits  to  make  any  inquiry 
on  the  subject,  must  be  considered  to  be  guilty  of  snch 
negligence  as  to  make  him  responsible  for  the  frauds  which 
he  has  thus  enabled  his  mortgagor  to  commit.     But  is  that 
the  case  here  ?     The  Respondent  positively  denies  any 
knowledge  on  the  matter,  and  says  that  he  gave «/.  Hayward 
instiiictions  to  prepare  a  proper  mortgage,  and  he  did 
prepare  that  indenture  accordingly.     [His  Lordship  here 
read  the  extract  from  the  Respondent's  afiSdavit]    The 
result  of  all  this  is,  that  Finch  obtained  a  valid  legal  mort- 
gage, together  with  certain  documents,  which  Hayward 
represented  to  him  as  being,  and  which  Finch  believed  U> 
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be,  the  muniments  of  title,  which  made  him  completely 
seoire.    All  the  material  documents  were  not  furnished. 

Now,  but  for  the  circumstance  that  Finch  employed 
Hayward  as  his  solicitor,  there  would  be  no  pretence  for 
saying  that  there  was  in  this  transaction  anything  like 
culpable  negligence  on  the  part  of  Finch.  He  did  all  that 
a  person  in  his  situation  could  do ;  he  obtained  a  valid 
conveyance,  together  with  documents,  which  the  solicitor 
of  the  mortgagee,  a  man  of  credit  and  respectability,  told 
him  made  his  security  perfect.  To  hold  that  he  was  guilty 
of  gross  negligence  in  not  making  further  inquiry  and 
investigation,  would  be  to  hold  that  to  accept  a  mortgage 
security  without  taking  all  the  precautions  which  an  expe- 
rienced conveyancer  would  suggest,  may  subject  the  person 
accepting  it  to  the  consequences  of  fraudulent  misconduct, 
or  of  gross  negligence,  so  gross  as  to  be  tantamount  to 
fraud,  a  conclusion  at  variance  with  all  the  authorities. 

I  may  refer  particularly  to  the  case  of  Evans  v.  jBicA- 
nell  {i)y  which  was  a  case  where  the  deeds  had  got  into  the 
hands  of  the  mortgagor,  having  been  lent  by  the  trustees 
of  the  marriage  settlement  under  circumstances  which  the 
Court  held  did  not  involve  fraud,  though  it  might  be  an 
imprudent  act.  In  Bamet  v.  Weston  (J),  a  case  before 
Sir  William  Grant,  there  was  a  loan  of  the  deeds  in  the 
same  way.  Farrow  v.  Rees  (A)  was  a  case  where  the 
deeds  related  to  settiement  property,  and  several  other 
cases  were  referred  to,  such  as  Worthington  v.  Morgan  (Z), 
Allen  V.  Knight  (m),  and  Hewitt  v.  Loosemore  (n). 

If,  then,  such  would  have  been  the  result,  supposing 
Finch  not  to  have  employed  Hayward  in  the  business^ 
does  the  circumstance  of  that  employment  make  any  dif- 
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ference?  I  think  not.  The  only  employment  was  an 
employment  to  prepare  the  deed,  which  was  a  mere 
ordinary  mortgage  in  fee  from  Sir  John  Kenward  Shaw, 
reciting  his  uncle's  will,  under  which  he  was  tenant  in  fee- 
simple  of  the  property  mortgaged.  There  was  no  in?es- 
tigation  of  title.  Finch  relying  on  HaywarcTs  assurance 
that  Sir  John  Kenward  Shaw  was,  as  in  fact  he  was,  seised 
in  fee-simple  in  possession,  free  from  incumbrances.  If 
this  assurance  had  been  false,  if  there  had  existed  prior 
charges  on  the  property,  then  would  have  arisen  the  ques^ 
tion  how  fiir  Finch,  by  employing  Hayward  to  prqpare  his 
deeds,  was  affected  with  notice  of  these  charges ;  but  no 
such  question  did  or  could  arise,  for  no  prior  charges,  in 
fact,  existed ;  and  with  regard  to  the  handing  over  of  the 
documents,  Hayward  was  in  no  respect  the  agent  or 
solicitor  of  Finch.  Finch,  in  that  part  of  the  transaction, 
acted  for  himself,  Hayward  acted  for  Sir  John  Kenward 
Shaw ;  and  when  Finch  accepted  from  Hayward  the  copies 
of  the  wills  and  other  documents  as  being  what  was  neces- 
sary to  make  him  secure,  the  only  question  is  whether  he 
was  bound,  in  order  to  relieve  himself  from  the  imputation 
of  fraud  or  gross  negligence,  to  inquire  frirther  of  the  mort- 
gagee, or  of  Hayward,  as  his  solicitor.  I  have  already 
said  that  I  think  he  was  not ;  consequently,  the  Appellant 
fails  in  this  part  of  the  case,  as  well  as  in  those  which  were 
disposed  of  last  week.  And  I  shall  therefore  move  yonr 
Lordships  to  dismiss  the  appeal,  with  costs. 

Decree  affirmed,  with  costs  (o). 

Lords'  Journals,  24  July  1856. 


(o)  See  Rancliffe  v,  Parfyng,  6  Dow.  149. 
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M'Mahon Pltuntiff  in  Error. 

Sir  T.  B.  Leonard  and  Others      -    DefendatUi  in  Error. 

The  Court  in  which  an  action  was  hronght  gave  a  final  judgment;  a 
Court  of  Error  rererBed  or  varied  that  jadgment,  though  the  form 
in  which  this  was  done  in  the  Court  of  Error  was  not  that  of  a  final 
judgment :  Hbu>  that  error  would  lie  to  this  House. 

A  judgment  of  the  Court  of  Common  Pleas  in  Irdamdhad  OTexmled 
a  bill  of  exceptions.  On  error  to  the  Exchequer  Chamber  there^  the 
judgment  of  that  Court  was,  that  some  of  the  exceptions  be  allowed 
and  some  disallowed,  and  that  the  judgment  be  reversed,  annulled, 
and  held  for  nought :  A  venire  de  novo  was  awarded.  On  error 
brought  to  this  House,  aRer  the  16  &  17  Via.  c.  113,  s.  109  (Ir.)  : 

HsLD,  that  the  Defendants  in  Error  might  join  in  error  in  the  usual 
form,  without  thereby  admitting  that  any  of  the  exceptions  had 
been  properly  overruled,  the  judgment  of  the  Court  of  Exchequer 
being  treated  as  restricted  to  reversing,  &C.,  that  of  the  Common 
Pleas,  and  awarding  a  venire  de  neve. 

The  corts  were  reserved  till  the  hearing. 


1866. 
1  July. 

Mfter. 

Judgmetd. 

Fermof 

Judgment. 

Venire  de 


Cbeti. 


This  was  an  action  on  the  case  brought  in  the  Court  of 
Common  Pleas  in  Ireland  by  JiPMahon  for  disturbance  in 
the  office  of  weighmaster  of  the  town  of  Clones,  in  the  county 
of  Monaghan.  The  cause  was  tried  before  Lord  Chief 
Justice  Monahan  at  the  sittings  in  that  Court  after  Trioity 
Term  1852,  when  a  verdict,  with  damages,  was  found  for 
the  Plaintiff.  A  bill  of  exceptions  (raising  fourteen  excep« 
tions)  was  tendered  to  the  ruling  of  the  learned  Judge,  and 
on  argument  in  the  Court  of  Common  Pleas  (a)  was  over- 
ruled, and  judgment  given  for  the  Plaintiff  (A).  A  proceed- 
ing in  error  was  brought  on  that  judgment,  and  the  Court  of 
Exchequer  allowed  the  ninth  and  twelfth  exceptions,  and 
overruled  the  rest.    The  entry  was  in  the  following  form 

(a)  By  the  28  Geo.  3,  c.  81,  Bank  of  Ireland  v.  TrtiUeee  of 

8. 1  (Ir.),  a  bill  of  exceptions  is  Evan^e  Charitiee,  ante^  889. 
first  considered  in  the  Court  in         (6)  4  Ir.  Law  Rep.,  N.  S.,  16. 

which  the  action  is  brought  See  • 
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1856. 


M^AHON 

V, 

Leokabd 
and  others. 


(5  In  Com.  Law  Rep.  p,  277) :  ''  It  appears  to  the  said 
Court  of  Exchequer  here  that  the  said  ninth  exception 
and  twelfth  exception  ought  respectively  to  be  alloved, 
and  that  the  other  exceptions,  and  each  of  them  re8))ec- 
tively,  ought  to  be  overruled ;  and  that  in  the  record  and 
proceedings  aforesaid,  and  in  giving  the  judgment  afore- 
said for  the  said  John  M^Mahon^  there  is  manifest  error,  so 
far  as  relates  to  the  said  ninth  and  twelfth  exceptions ; 
therefore  it  is  considered  by  the  said  Court  of  Exchequer 
Chamber  that  judgment  aforesaid,  for  the  error  aforesaid, 
be  reversed,  annulled,  and  altogether  holden  for  nought, 
and  that  the  verdict  so  as  aforesaid  found  for  the  said 
John  M^Mahony  be  quashed  and  held  for  nought.  Vmn 
de  novo  to  be  awarded." 

On  error,  to  this  House,  a  petition  to  quash  the  pro- 
ceeding  in  eiTor,  or  to  file  a  special  joinder,  was  presented 
by  the  Defendants  in  Error. 

Sir  F.  Kelly  (with  whom  were  Mr.  Hercules  Ellis,  of 
the  Irish  Bar,  and  Mr.  Karslahe),  in  support  of  the 
Petition : 

The  proceeding  here  is  erroneous  in  substance  and  in 
form.  Error  will  not  lie  upon  an  award  of  a  venire  de 
novOy  for  that  is  not  a  final  judgment,  and  no  writ  of  envr 
lies  except  upon  a  final  judgment :  Samuel  r>Judin(jc)*  The 
matter  is  settled  in  this  country  by  the  provisions  of  the 
Common  Law  Procedure  Act  of  1854,  17  &  18  Vict, 
c.  125,  s.  43.  But  the  same  provision  does  not  apply  to 
Ireland^  where  proceedings  are  regulated  by  the  old  rules. 
The  terms  of  that  Act  are  not  declaratory,  but  enacting. 
The  law  was  originally  the  same  in  both  countries,  and 
consequently  the  form  of  the  enactment  shows  what  was 
the  law  in  England  before  the  passing  of  that  Act,  and 

(c)  6  East,  83^3. 
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what  therefore  it  still  is  in  that  country.  The  question 
arose  on  a  previous  occasion  in  Ireland^  and  was  decided 
in  the  same  manner :  Kennedy  y.  Gregg  (d). 

The  cases  in  this  country  are  Beckham  y.  Knight  (e), 
Einton  v.  Acraman  (f)y  Metcalfe's  case  (g).  Finch  y. 
Renew  (A),  all  of  which  show  that  a  writ  of  error  will  not 
lie  till  a  final  judgment  has  been  given. 

[The  Lord  Chancellor. — There  is  often  in  a  Court  of  Error 
here  an  argument  whether  there  ought  not  to  be  a  venire  de 
novo.  How  could  such  an  argument  there  arise  if  your  con- 
tention is  right?] 

Because  all  the  exceptions  have  been  allowed  or  dis- 
allowed.   That  would  be  a  final  judgment. 

But  suppose  error  to  lie  on  the  award  of  a  venire  de  novo 
in  a  case  like  this,  then  the  form  of  the  judgment  must  be 
amended,  otherwise  the  Defendants  cannot  safely  join  in 
error.  As  the  record  now  stands  they  cannot  say  that 
there  is  no  error,  and  pray  that  the  judgment  may  be  in 
all  things  affirmed,  for  twelve  out  of  their  fourteen  excep- 
tions have  been,  as  they  say,  improperly  disallowed.  The 
form  of  the  judgment  is  wrong  in  introducing  the  state- 
ment as  'to  which  of  the  exceptions  were  allowed,  and 
which  disallowed,  and  then  giving  judgment  of  the  venire ; 
the  Court  might  as  well  have  introduced  on  the  record  the 
reasons  for  that  judgment.  If  therefore  the  House  should 
hold  that  a  proceeding  in  error  will  lie  in  this  case,  the 
form  of  the  judgment  must  be  amended  before  the  Defen- 
dants are  called  on  to  file  a  joinder  in  error. 


1856. 

M^Mahok 

«. 

Leonard 

and  others. 


Mr.  Napier,  for  the  Plaintiff  in  Error,  was  stopped. 


(d)  10  Ir.  Law  Rep.  558. 
(c)  7  Dowl.  P.  C.  409. 
(/)  4  Dowl.  &  L.  462. 
(g)  11  Co.  Rep.  88  5. 


(;&)  8Salk.l45.  SeeaHaoFUa- 
willianu  v.  Copitiy  Dyer,  291  5, 
pl.68n. 
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U'MAHOlf 

Leonard 
and  othen. 


The  Lord  Chancellor : 
This  question  comes  before  your  Lordships  upon  a  peti- 
tion from  the  Defendants  in  Error.    The  Plaintiff  reco- 
vered a  final  judgment  in  the  Court  of  Common  Pleas  io 
Ireland  for  200/.  damages,  notwithstanding  certain  excep- 
tions that  were  taken  to  the  ruling  of  the  learned  Judge 
at  the  trial.    There  was  therefore  a  final  judgment  in  ins 
favour  in  that  Court.    Against  this  final  judgment  a  pro- 
ceeding in  error  was  brought  to  the  Court  of  Exchequer 
Chamber,  and  that  Court  did  not  concur  with  the  Court 
of  Common  Pleas,  but  awarded  a  venire  de  novo.    From 
that  decision  of  the  Court  of  Exchequer  Chamber  the 
Plaintiff  below  has  come  to  your  Lordships'  House  alleging 
error,  and  the  first  question  raised  is  whether  error  will  fie 
firom  a  judgment  awarding  a  venire  de  novo.    In  this  case  a 
venire  de  novo  was  awarded  by  the  Court  of  Exchequer 
Chamber,  as  a  substitution  (so  to  say)  for  the  final  judg- 
ment which  the  Plaintiff  had  obtained  in  the  Court  of 
Common  Pleas ;  and  it  certainly  must  be  competent  for  the 
Plaintiff  below  to  insist  that  that  final  judgment  was  right, 
and  ought  not  to  have  been  disturbed.     It  therefore  appears 
to  me  extremely  doubtfiil  whether  that  question  as  to  enw 
lying  against  a  judgment  awarding  a  venire  de  novo  can 
arise;  but  upon  that  point,  before  we  hear  anything  fit)m  the 
learned  coimsel  for  the  other  side,  I  should  wish  to  hear 
what  are  the  opinions  of  the  learned  Judges.     If  they 
should  be  of  opinion  that  error  upon  a  judgment  awarding 
a  venire  de  novo  does  not  lie,  then,  of  course,  we  must  hear 
the  learned  counsel  on  the  other  side.     But  if  they  should 
be  of  opinion  that  in   such  a  case  error   will  lie,  then 
arises  the  ulterior  question,  whether,  in  the  present  form, 
the  judgment  has  been  so  drawn  up  as  that  your  Lord- 
ships can  proceed  upon  it,  or,  if  not,  what  ought  to  be 
done  upon  it.     In  the  first  place,  I  should  wish  to  ask  the 
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learned  Jadges  whether  error  upon  the  judgment  awarding 
the  venire  de  novo  in  this  case  lies  or  not. 

Mr.  Baron  Alderson : 

My  Lords, — I  am  authorised  on  the  part  of  the  learned 
Judges  to  say  that  they  are  of  opinion  that  error  will  lie 
from  the  judgment  awarding  the  venire  de  novo  in  this 
case.  The  authorities  cited  apply  to  those  cases  where 
there  is  no  final  judgment  in  the  Court  below  at  all.  In 
this  case  there  was  a  final  judgment  in  the  Court  below ; 
that  is  to  say,  in  the  Court  of  Common  Pleas  in  Ireland, 
which  judgment  was  sought  to  be  set  aside  by  error  brought 
in  the  Court  of  Exchequer  Chamber  in  Ireland,  The 
learned  Judges  authorise  me  to  say,  that,  there  being  a  final 
judgment  of  the  Court  of  Common  Pleas  in  Ireland,  which 
has  been  brought  into  doubt  by  the  judgment  of  the  Court 
of  Exchequer  Chamber,  in  their  opinion  it  is  competent  for 
a  proceeding  in  error  to  be  brought,  for  the  purpose  of 
setting  aside  this  latter  judgment,  and  restoring  the  final 
judgment  of  the  Court  of  Common  Pleas  in  Ireland. 

The  Lord  Chancellor : 

My  Lords, — I  entirely  concur  in  that  view  of  the  case 
Here  there  was  in  the  Court  of  Common  Pleas  in  Ireland 
a  final  judgment  for  the  Plaintifi*  below ;  that  final  judg- 
ment has  been  reversed,  so  to  say,  or  varied,  by  the 
decision  of  the  Court  of  Exchequer  Chamber  awarding  a 
venire  de  novo.  Against  that  which  was  a  judgment  defeat- 
ing the  final  judgment  of  the  Court  below,  it  seems  to  me 
that,  upon  all  principle,  it  is  quite  clear  that  a  proceeding 
in  error  will  lie  to  your  Lordships'  House. 

But  now  remains  the  important  question,  whether  this 
judgment,  as  it  now  stands,  is  in  proper  form,  or  whether 
your  Lordships  ought  to  take  any  and  what  steps  to  enable 


1856. 

V. 

Lbonabd 
aad  others. 
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1856. 
M'Mahoic 

V. 

Leonard 
and  others. 


the  Defendants  in  Error  to  come  here  unclogged  by  any- 
thing which  shall  fetter  them  in  supporting  their  view  of  the 
case  that  there  ought  to  be  a  venire  de  novo.  The  view, 
Mr.  NapieTf  which  the  House  takes  is  this,  that  the  Defen- 
dants in  Error,  in  defending  here  the  decision  of  the  Court 
of  Exchequer  Chamber,  ought  simply  to  have  to  argue, 
unclogged  by  anything  which  shall  restrict  them  to  the 
allowance  of  one  or  another  exception,  that  a  venire  de 
novo  was  properly  awarded.  If  the  Court  of  Exchequer 
Chamber  thought  that  there  ought  to  be  a  venire  de  novo, 
then  the  judgment  ought  to  have  been  simply  a  judgment 
awarding  a  venire  de  novo,  saying  nothing  about  one 
exception  being  good  and  another  exception  being  bad. 

Mr.  Napier. — The  Judges  in  the  Court  of  Exchequer 
Chamber  thought  that  they  were  bound  to  decide  on  aD 
the  fourteen  exceptions :  Cooke  v.  JSlphin  (s).  This  pro- 
ceeding in  error  depends  on  the  terms  of  the  Irish  statute 
(16  &  17  Vict.  c.  113),  whicH  are  (s.  170)  that  "either 
party  alleging  error  in  law  may  deliver  to  the  Master  of 
the  Court  a  memorandum  in  writing,  in  the  Form  No.  12, 
contained  in  the  Schedule."  Now,  the  Form  No.  12  is 
simply  that  "  there  is  error  in  law  in  the  record  and  pro- 
ceedings in  this  action."  The  proper  course  will  be,  not 
to  quash  the  proceeding  in  error,  but  to  take  the  argument, 
or  so  much  of  the  judgment  of  the  Exchequer  Chamber  as 
allows  some  of  the  exceptions,  and  therefore  reverses  the 
judgment  of  the  Common  Pleas.  The  judgment  of  the 
Court  of  Exchequer  Chamber  begins  with  the  ideo  am»r 
deratum  est  The  venire  de  novo  is  a  mere  consequence 
of  this  judgment 

Sir  F.  Kelly. — ^The  Defendants  only  desire  to  argue  the 
award  of  the  venire  de  novo ;  but  they  object  to  go  to  a 
new  trial  with  a' form  of  judgment  that  will  make  it  appear 

(0  2  Dow.  &  C.  247. 


CASES  IN  THE  HOUSE  OF  LORDS. 


937' 


that  this  House  is  of  opinion  that  some  of  their  exceptions 
have  been  properly  overruled. 

Lord  Chancellor, — The  case  must  go  on  in  its  usual 
course;  it  will  be  open  to  the  Defendants  in  Error  to 
sustain  the  judgment  upon  any  of  the  fourteen  exceptions, 
or  upon  any  thing  arising  upon  the  face  of  the  record. 

Sir  Fitzroy  Kelly, — ^Then  we  may  join  in  error  in  the 
usual  form,  without  admitting  that  any  of  our  exceptions 
have  been  properly  overruled. 

Lord  Chancellor.-^Yes.  The  question  of  costs  will  be 
reserved  by  the  House  till  the  hearing  of  the  argument 
on  the  alleged  Error. 


1856. 
M'Mahon 

V. 

Lbokard 
and  others. 


Prayer  of  the  Petition  refused,  and  costs  reserved. 

[After  this  case  had  been  decided,  the  19  and  20  VicL 
c  102,  ^^  The  Common  Law  Procedure  Amendment  Act 
(Ireland)/'  was  passed,  the  49th  section  of  which  is 
almost  a  copy  of  the  4dd  section  of  the  English  statute 
17&18  Vict.c.  125.] 


The  Eabl  of  Mountcashell    -    Plaintiff'  in  Error, 
Viscount  O'Neill     -    -    -    -    Defendant  in  Error. 

The  23  &  24  Cfeo.  3,  c.  30  (Ir.)»  gives,  by  s.  1,  to  <<any  tenant  for 
life  or  lives,  by  settlement,  dower,  or  courtesy^  jointure,  lease,  or 
office  civil,  military,  or  ecclesiastical,  impeachable  of  waste,  or  any 
tenant  for  yean  exceeding  14  years  unexpired,  who  shall  plant,  or 
cause  to  be  planted,  any  timber  trees,"  &c.,  the  right  to  cut  the 
same  during  the  term.  The  second  section  providf^  *'  that  any 
tenant  so  planting,"  /^c,  shall,  within  12  months,  lodge  with  the 
clerk  of  the  peace  of  the  county  an  affidavit, '' reciting  the  number 
and  kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  form 


1856. 
1,18, 24  July. 

Drees. 

Tenant  far 

Lift, 

Agent. 

ReqUtry, 

Affidavit. 
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Karl  of 

M0l7lfTCASBBI.L 

V. 

VlSOOUNT 

O'Nkill. 


following.*^  The  fonn. given  is,  **1^A,  B^  do  swear  that  I  hare 
planted,  or  caused  to  be  planted,  on  the  lands  of  ,  held  by 

me  from  ,"  and  ''  that  I  have  given  notice  to  the  person 

under  whom  I  immediately  derive,  or  his  agent,  of  my  intention 
to  register."  A.  held  lands  from  B.  under  leases  for  lives,  on 
different  demises  granted  by  JS.'s  ancestor  to  AJs  ancestor :  A, 
planted  trees,  and  made  the  affidavit,  but  mentioned  lands  held 
under  different  demises,  and  did  not  distinguish  the  number  of  trees 
planted  on  each  land : 

Held,  that  the  second  section  of  the  statute  included  a  tensnt  for 
life,  and  that  the  affidavit  was  sufficient :  and 

Bald,  that  under  this  statute  an  affidavit  might  be  made  by  tfas 
agent  and  manager  of  ^.,  for  and  on  behalf  of  A, 

A.  also  occupied  lands  under  C>  adjoining  to  those  of  B, ;  ^l.'s  agent 
made  an  affidavit,  including  both  descriptions  of  lands,  and  givin; 
the  gross  number  of  the  trees  planted,  but  not  distinguishing  the 
number  planted  on  the  land  of  B.  from  thtise  planted  on  the  land 
ofC: 

Held  insufficient. 


Error  on  a  judgment  of  theCourtof  Exchequer  Chamber 
in  Ireland,  which  had  reversed  a  judgment  of^the  Court  of 
Queen's  Bench  there,  in  an  action  of  trover  brought  by 
the  Plaintiff  for  trees.  The  Plaintiff,  the  Earl  of  Matmt' 
cashell,  claimed  these  trees  as  the  reversioner  of  lands  in 
the  parish  of  Skerry,  in  the  county  of  Antrim.  These 
lands  had  been  demised  by  his  father  to  the  brother  of  the 
present  Defendant  in  Error  for  three  lives,  one  of  which 
was  still  subsisting.  The  Defendant  claimed  the  trees 
under  the  23  k  24  Oeo.  8,  c.  39  (/r.),  intituled,  **  An 
Act  to  amend  the  Law  for  the  Encouragment  of  Planting 
Timber  Trees  "  (a). 

(a)  By  which  it  is  enacted,  s.  1.  That  from  and  after  the  psnog 
of  this  Act,  any  tenant  for  life  or  lives,  by  settlement,  dower,  oonitesfy 
jointure,  lease,  or  office,  civil,  military,  or  ecclesiastical,  impeachable 
of  waste,  or  any  tenant  for  years  exceeding  fourteen  years  unexpired, 
who  shall  plant  or  cause  to  be  planted  any  timber  trees,  of  oak,  ash, 
elm,  beech,  fir,  alder,  or  any  other  trees,  shall  be  entitled  to  cut,  fell) 
and  dispose  of  the  same  or  any  part  of  the  same  at  any  time  dttriog 
the  term. 
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There  had  been  eight  different  plantings  on  lands  held  by        1856. 
the  Defendant^  and  in  taking  proceedings  under  the  statute       Earl  of 

MOUVTCASHELL 

S.  2.  Proyided  always,  that  any  tenant  so  planting  or  causing  to      Viscount 

be  planted  shall,  within  twelve  calendar  months  after  such  planting,      O'Nbtlu 

lodge  with  the  clerk  of  the  peace  of  the  county  or  county  of  a  city 

where  such  plantation  shall  he  made,  an  affidavit,  sworn  hefore  some 

justice  of  the  peace  of  the  said  county,  reciting  the  nnmher  and 

kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  form 

following : — I,  A.  B,y  do  swear  that  I  have  planted  or  caused  to  be 

planted,  within  twelve  calendar  months  last  past,  on  the  lands 

of  ,  in  the  parish  of  ,  held  by  me  from  , 

the  following  trees  (here  reciting  the  number  and  kinds  of  trees), 

and  that  I  have  given  notice  to  the  person  or  persons  under  whom  I 

immediately  derive,  or  his,  her  or  their  agent,  of  my  intention  ta 

roister  said  trees  twenty  days  at  least  previous  to  this  day,  and  that 

I  have  given  notice  of  my  intention  to  register  said  trees  by  public 

advertisement  in  the  '^Dublin  Gazette"  thirty  days  at  least  previous 

to  the  date  hereof  (or  else — [and  that  I  have  also  given  notice  of  the 

same  in  writing  to  the  head  landlord,  owner  or  owners  of  said  ground, 

or  his  or  their  agent,  twenty  days  previous  to  the  date  hereof]  as  the 

case  may  be). 

S.  6.  And  for  the  preventing  of  fraudulent  registries,  be  it  enacted, 
that  any  person  under  whom  the  lands  shall  be  held,  mediately  or 
immediately,  whereon  the  trees  n^tered,  or  the  inclosnres  registered, 
in  parsnance  of  this  Act,  may  be,  and  who  shall  think  himself  or 
herself  aggrieved  by  a  fraudulent  registry,  may  apply  to  the  justices 
of  said  county  assembled  in  quarter  sessions  at  any  time  within 
twelve  months  after  such  registry  (or,  if  he  or  she  be  a  minor  at  the 
time  of  registering,  within  twelve  months  after  he  or  she  shall  arrive 
at  the  age  of  twenty-one  years),  which  justices,  on  receiving  a  pe- 
tition complaining  as  aforesaid  of  a  fraudulent  registry,  and  aJso 
an  affidavit  that  notice  of  such  intended  complaint  had  been  served 
on  the  tenant  twenty-one  days  at  the  least  before  such  quarter 
sessions,  shall  cause  a  jury  to  be  empannelled,  who  shall  decide 
whether  the  said  registry  be  a  true  registry  or  not,  and  if  they  shall 
find  it  to  be  a  false  registry,  then  the  same  shall  be  deemed  utterly 
null  and  void  and  of  no  effect,  but  if  they  shall  find  for  the  tenant, 
then  the  registry  shall  be  deemed  good,  and  their  verdict  in  both 
cases  shall  be  conclusive. 

The  7th  and  8th  sections  allow  the  tenant  to  sell  to  the  person 
**  under  whom  he  derives  mediately  or  immediately,"  his  interest  in 
the  trees. 

VOL.  y.  3  Q 
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1866.        there  had  been  eight  affidavits  filed,  and  notices  given,  and 

Earl  of      advertisements  inserted  in  the  Gazette.    The  questioD  in 

ouNTCAMiBLL  ^^  causc  was,  virhether  the  affidavits  filed  were  sufficient 

V18COU11T      under  the  statute.   At  the  trial  of  the  cause  before  the  Lord 


O'MSILL. 


Chief  Justice,  at  the  sittings  after  Hilary  Term,  1852,  the 
jury  returned  a  special  verdict,  declaring  the  titles  as  land- 
lord and  tenant  of  the  respective  parties,  and  the  authority 
of  W.  JiPAuliffe,  as  Earl  O'NetV/'s  agent ;  and  found  that  on 
the  5th  June  1B16,  Earl  O'NeiU  lodged  with  the  Clerk  of 
the  Peace  for  the  county  of  Antrim  an  affidavit  in  Ik 
following  form :  ^M,  the  Right  honourable  Charkt  Haay 
St.  John,  Earl  O^Neill^  do  swear  that  I  have  caused  to  be 
planted,  &c.  on  the  lands  of  Claggan  and  Aghafattanj  in 
the  parish  of  Skerrg,  held  by  me  fi*om  the  Earl  of  Mount- 
cashellj  the  following  trees,  to  wit "  (specifying  their  sorts 
and  their  numbers),  "  and  that  I  have  given  notice  to 
George  Joy,  Esq.,  agent  to  the  said  Earl  of  JUountcaskell^ 
under  whom  I  immediately  derive,  of  my  intention  to 
register  said  trees  twenty  days,  at  the  least,  previous  to  this 
day,  and  that  I  have  given  notice  of  my  intention  to  re- 
gister said  trees,  by  public  advertisement,  in  the  Dublin 
Gazette,  thirty  days  at  the  least  previous  to  the  date  here- 
of." In  this  affidavit  no  distinction  was  taken  between 
the  trees  planted  on  the  lands  of  Claggan  and  those  planted 
on  the  lands  of  Aghafattan.  The  two  descriptions  of  land 
were  held  under  different  demises,  though  from  the  same 
landlord.  The  advertisement  in  like  manner  was  framed  in 
the  name  of  the  Earl  himself:  *^  I  hereby  give  notice,  that  I 
have  caused  to  be  planted,  &c.  on  the  lands  of  Claggan  and 
Aghafattan,  in  the  parish  of  Sherry,  held  by  me  from  the 
Earl  of  Mountcashell,^'  &c,  and  it  was  signed,  "  O'NeUC' 
The  second  affidavit  was  lodged  with  the  Clerk  of  the 
Peace  on  the  18th  October  1820,  and  was  in  these  tenns: 
''  I,  William  APAuliffe,  do  swear,  that  I  have  planted,  or 
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caused  to  be  planted,  within  twelve  calendar  months  last        1856. 

past,  for  the  Right  honourable  Earl  O'Neill,  on  the  lands      Earl  of 

of  Ctaggan,  &c.  held  by  the  said  Earl  (yNeill,  from  the     <>"'"^^■"■'•"• 

Earl  of  Mountcashell"  (then  followed  a  description  of  the     Y!!?^^^ 

O  Mbill. 
trees), ''  and  that  notice  has  been  given  to  George  Joy,  Esq., 

agent  to  the  said  Earl  of  JMounicashelt,  under  whom  the 

said  Earl  (yNeUl  immediately  derives,  of  his  Lordship's 

intention  to  register  the  said  trees,"  &c.    This  affidavit 

was  signed  "  Wm.  lU'Auliffer 

The  advertisement  in  the  Grazette,  relating  to  these  trees, 
was  given  in  the  name  of  Earl  O'Neill  himself. 

The  third  affidavit  related  to  trees  planted  partly  on  the 
lands  of  Killycham,  in  the  county  of  Antrim,  held  by  Earl 
O'Neill,  as  tenant  to  Alexander  Damson,  Esq.,  and  partly 
on  some  of  the  lands  of  Claggan.  This  affidavit,  made  in 
October  1821,  the  notice  given  and  the  advertisement  in 
the  Gazette  were  all  made  by  M^Auliffe,  the  words  in  all 
being  '^  I  have  planted,  or  caused  to  be  planted,  for  Earl 
ffNeiU."  In  this  affidavit  the  gross  number  of  trees  planted 
was  stated,  but  no  distinction  was  made  between  those 
planted  on  the  lands  of  Davison  and  those  planted  on  the 
lands  of  Lord  Mountcashell.  There  were  five  other  affi- 
davits and  notices  in  the  same  form  as  the  second,  all 
relating  to  lands  held  of  Lord  MountcashelL 

The  case  was  argued  in  the  Court  of  Queen's  Bench  on 
the  special  verdict,  when  judgment  was  given  for  the  Plain- 
tiff on  the  first  and  third  plantings  (on  the  ground  that  the 
descriptions  and  numbers  of  trees  on  lands  held  under  dif- 
ferent demises,  were  not  properly  distinguished),  and  for 
the  Defendant  as  to  the  remainder  (&)•  Both  parties 
carried  this  judgment  into  the  Court  of  Exchequer  Cham- 
ber. That  Court,  on  the  24th  July  1852,  affirmed,  by  a 
naajority,  the  judgment  of  the  Court  of  Queen's  Bench, 

(6)  2  Ir.  Law.  Rep.  496. 
3  Q2 
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1856.         80  far  as  it  was  in  favour  of  the  Defendant,  but  reversed 

Earl  of      it  so  far  as  it  viras  in  favour  of  the  PlamtiiFon  the  first  and 

°""'^.^*"*"^    third  plantings,  and  gave  a  general  judgment  for  the  Defen- 

ViscouHT      dant  (c).    The  case  was  brought  on  Error  to  this  House. 

Justices   Coleridge^  Crestcell,  Erie,  Williams,  Cromptonj 

Crowder,  and  Barons  Alderson,  Martin  and  Bramwellj 

attended  at  the  argument 

Mr.  Deasy  and  Mr.  Surrage  for  the  Plaintiff  in  Enor: 

These  affidavits  are  not  sufficient.  The  form  given  by 
the  statute  shows  that  the  Legislature  contemplated  that  in 
every  instance  the  affidavit  should  be  made  by  the  indi- 
vidual tenant  himself,  and  not  by  his  agent  Every 
^  affidavit  must  also  contain  such  a  description  of  the  trees 
as  shall  enable  the  landlord  to  know  clearly  what  are  those 
claimed  by  the  tenant,  and  this  is  especially  the  case 
where  the  tenant  holds  two  denominations  of  land  under 
one  landlord,  or  where  he  claims  trees  planted  on  lands 
held  under  one  landlord,  but  planted  at  the  same  tinoe  with 
other  trees  on  lands  held  under  another  landlord. 

The  whole  act  shows  that  the  ^^  tenant"  was  meant  to 
be  restricted  to  the  tenant,  properly  so  called.  The  word 
is  any  **  tenant,"  not  any  *^  person ;"  a  tenant  for  life  is  not 
included,  excq)t  ^nder  the  first  section;  the  occupying 
tenant  is  meant  in  the  others,  and  he  alone  can  make  the 
affidavit;  and  in  making  it,  he  is  not  to  be  at  Ubertyto 
depart  from  the  form  prescribed.  Such  is  the  rule  bid 
down  by  Lord  Cottenhatn,  in  Galway  v.  Baker  (d).  The 
affidavits  made  in  this  case  by  the  defendant  as  tenant  for 
life,  and  by  UPAuliffe-  as  his  agent,  are  therefore  invalid. 
Again,  one  of  these  affidavits  claims  in  respect  of  a  planting 
on  two  denominations  of  land  {Claggan  and  Aghafattm\ 
both  held  under  the  Plaintiff,  but  under  different  tenures  ; 

(c)  4  Ir.  Uw.  Rep.  345.  {d)  7  Clark  &  F.  d7M01. 
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another,  in  respect  of  a  planting  on  two  denominations  of        1856. 
land,  only  one  of  which  was  held  under  the  Plaintiff,  another      Earl  of 
being  held  under  Mr.  Davison,  yet  the  gross  numbers  of  Moomtcamil* 
the  trees  planted  are  lumped  together,  so  that  it  is  impos-      Vihcount 
sible  for  the  Plaintiff  to  distinguish  how  many  of  the  trees 
had  been  planted  on  his  land,  and  how  many  on  that  of 
Mr.  Davison. 

The  right  to  the  trees  is  vested  by  the  common  law  in 
the  landlord.  The  statutory  right  being  one  of  an  excep- 
tional  kind,  the  person  claiming  the  benefit  of  it  must 
bring  himself  clearly  and  specifically  within  the  exception 
created  in  his  favour.  .  That  has  not  been  done  here.  The 
language  of  the  statute  imports  the  identity  of  the  person 
planting,  and  of  the  person  making  the  affidavit,  and 
putting  his  claim  on  the  register.  The  words  of  the  Act 
are  mandatory,  and  must  be  strictly  followed :  the  King 
v.  Jeffreys  («),  where  it  is  said  that  if  any  particular  form 
is  prescribed  in  a  statute,  it  must  be  complied  with ;  and 
that  rule  was  acted  on  in  Davison  v.  GUI  (/),  which  was 
a  question  arising  on  the  validity  of  an  order  for  stopping 
up  a  footpath.  This  strictness  is  especially  necessary  here, 
for  there  are  w(H*ds  in  the  form  of  affidavit,  such,  for 
instance,  as  **  my  intention,"  which  can  only  be  truly  used 
by  the  tenant  himself.  The  agent  can  have  no  **  intentioa" 
in  such  a  case.  Such  provisions  in  a  statute  are  never 
merely  directory.  There  were  no  forms  in  the  early  Irish 
Acts  on  this  subject;  they  have  been  introduced  here,  and 
they  must  be  strictly  followed.  The  statute  here  allows 
agency  on  the  part  of  the  landlord,  but  it  does  not  provide 
for  it  on  the  part  of  the  tenant  Indeed,  in  the  case  of 
minors,  idiots  or  lunatics,  there  would  be  no  power  to 
appoint  an  agent.  The  words  in  the  sixth  section  explain 
the  reason  for  requiring  the  affidavit  to  be  made  by  the 

(e)  4  T.  R.  769.  (/)  1  East,  64. 
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1866.        tenant    If  the  claim  of  the  tenant  is  not  successfully 

Earl  of      impeached,  a  Parliamentary  title  to  the  timber  is  conveyed 

MouHTCAtHELL  ^  ^^  tcnant     The  landlord  has  only  twelve  months  to 

Visoouht      inquire,  and  he  is  for  ever  afterwards  bound.     It  must, 
O'iNbill.  . 

therefore,  have  been  intended  by  the  L^islatore  that  the 

proceedings  which  were  to  be  so  binding  on  him,  should  be 

strictly  pursued,  and  the  more  so,  as  the  landlord  has  no 

power  to  go  before  the  sessions,  except  in  a  case  in  which 

he  charges  a  fraudulent  registration. 

A  reference  to  the  other  sections  of  the  statute  will  show 

that  it  was  not  intended  to  apply  to  all  tenants  whatever. 

Persons  absent  from  the  realm,  for  instance,  never  could 

take  advantage  of  it.    Again,  the  seventh  and  eighth  sections 

give  a  right  to  the  tenant  to  sell ;  but  to  whom  ?  to  ''the 

person  under  whom  he  derives  mediately  or  immediately." 

In  no  section  except  the  first  is  there  any  mention  of 

a  tenant  for  life;   wherever,  therefore,  the  word  tenant 

afterwards  occurs  in  the  statute,  it  must  be  restricted  to 

tenants  properly  so  called,  and  when  they  act  upon  it 

they  must  be  bound  to  adhere  strictly  to  the  forms  it  has 

given,  otherwise  acts  may  be  done  without  the  authority 

of  the  principal,  and  in  the  present  case  there  is  notliing 

which  necessarily  connects  the  principal  with  the  agent, 

and  makes  the  act  of  the  latter  binding  on  him. 

Mr.  Napier  and  Mr.  H.  Hill  (Mr.  J.  D.  Coleridge 
was  with  them)  for  the  Defendant  in  Error: 

There  are  two  questions  here :  First,  whether  the 
statute  does  or  does  not  include  tenants  for  Ufe,  and 
require  that  in  all  cases  the  affidavit  of  registry  should  be 
made  by  the  tenant,  or  whether  it  may  not  in  some  cases 
be  made  by  another  person.  Second,  whether  the  affidavit 
must  always  describe  the  particular  denominations  of  the 
lands,  and  the  exact  number  of  the  trees  planted  on  it,  and 
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distingoish  each  denomination  where  the  lands  are  held        18fi6. 
under  the  same  landlord,  or  under  different  landlords.  Eajil  of 

As  to  the  first  question,  a  reasonable  construction  must  ^^ 

be  given  to  the  statute,  otherwise  the  policy  of  the  Legis-  XfS'^'"" 
lature  will  be  defeated,  Standish  v.  Murphy  (y) ;  PetUland 
V.  SomerviUe  (h).  This  is  not  a  statute  passed  to  take 
away  a  common-law  right,  but  rather  to  give  encourage- 
ment to  individuals  to  do  that  which  in  benefiting  them- 
selves will  benefit  the  country.  The  construction  on  the 
other  side  might  prevent  any  affidavit  from  being  made ; 
for  if  minors,  idiots  and  lunatics  cannot  appoint  an  agent, 
neither  can  they  make  affidavits.  The  word  ^'^person  '* 
does  apply  to  the  tenant  Trace  these  statutes  from  their 
commencement,  and  there  can  be  no  doubt  of  the  intention 
of  the  Legislature.  The  10  WiiL  3,  c.  12,  attempted  ^to 
compel  the  planting  of  trees ;  but  that  attempt  utterly  failed, 
and  the  statute  was  repealed.  Then  came  the  8  Geo.  1 ,  c.  8, 
to  encourage  the  planting  of  trees  by  giving  benefits  to  those 
who  planted  them.  That  statute  refers  to  tenants  for  life, 
for  years,  and  by  lease ;  and  the  9  Geo.  2,  c.  7,  extended  its 
provisions  to  tenants  under  settlements.  Then  came  the 
5  Geo.Sy  c.  17,  which,  reciting  that  it  was  equal  to  the 
inheritance  whether  the  tenant  did  not  plant  trees,  or  whe- 
ther he  took  away  what  he  had  planted,  enacted  that 
tenants  for  lives,  renewable  for  ever,  should  not  be  im« 
peachable  for  waste  in  trees  planted  by  them,  and  that 
tenants  for  life,  by  settlement,  dower,  curtesy,  jointure  or 
lease,  or  by  any  office,  civil,  military  or  ecclesiastical,  or 
any  tenant  for  years,  exceeding  12  years  unexpired,  should 
be  entitled  to  the  benefit  of  the  statute,  on  lodging  a  cer- 
tificate with  the  clerk  of  the  peace,  &c.  The  7  Geo.  3, 
c.  20,  was  an  Act  to  continue  several  temporary  statutes, 

iff)  Per  Lord  Cliancelior  Brady,  (h)  Id.  289. 

2  Ir.  £<!.  Rep.  271. 
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1856.        and  in  the  11th  section  it  recites  the  previous  statutes  on 

Earl  of      this  subject,  and  that  doubts  had  arisen  whether  the  term 

TCASHx      « tenants  for  life"  included  tenants  in  fee-farm,  and  it  enacts 

Viscount      that  they  shall  be  included.     The  different  classes  of 

tenants  being  thus  proyided  for  in  the  earlier  statutes, 

there  was  no  necessity  again  to  particularise  them  in  the 

23  &  24  Geo.  3,  and  this  continued  series  of  proyisions 

showed  it  to  be  the  settled  purpose  of  the  Legislature  that 

all  these  classes  of  tenants  should  receive  the  benefit  of 

their  plantings. 

The  words  here  are  directory,  not  mandatory,  and  the 
House  must  construe  them  as  the  Courts  construed  similar 
words  in  the  King  v.  Loxdale  (t),  the  King  y.  Tht  Ju- 
tices  of  Leicester  (J),  the  King  v.  The  Inhabitants  of 
Birmingham  (A).  In  Furlong  on  Landlord  and  Tenant  (/), 
it  is  said,  ^'  the  affidavit  will  be  sufficient  if  it  contains  io 
substance  all  the  matters  required  by  the  Act,  thoD^  the 
form  given  by  the  statute  may  not  be  strictly  pursued." 
And  such  has  always  been  the  spirit  in  which  the  Act  has 
been  construed. 

The  form  of  the  agent's  affidavit  here  is  sufficient  Every 
affidavit  says,  "  I  W.  MA  ^uliffe,  for  Earl  aNOip  and  the 
special  verdict  finds  that  the  person  thus  giving  notice  was  the 
agent  and  manager  and  steward  of  the  land  for  Earl  O'Neill 
But  if  there  had  been  any  defect  of  form,  that  might  have 
been  corrected  at  the  sessions,  in  any  case  in  which  there 
was  reason  to  dispute  the  correctness  of  the  fiau^ts  stated. 

Mr.  Deasy  in  reply : 

The  cases  cited  on  the  other  side  do  not  apply.  They 
merely  show  that  in  certain  poor-law  proceedings  the  per^ 
sonal  presence  of  a  pauper  is  not  required.    But  those  are 

(0  1  Burr.  445,  447.  (*)  8  B.  &  Cr.  29- 

(i)  7  B.  &  Cr.  6.  (0  Vol.  1,  p.  G69. 
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not  cases  where  new  rights  are  given  to  individuals  on  the        1856. 

condition  of  complying  with   certain  forms.     Here  the       Earl  of 

forms  are  of  the  essence  of  the  thing,  as  was  held  in  the     <>^**^^»"**'^ 

King  v.  Loxdale  (to)  and  must,  therefore,  be  followed.     It  is      Viscoumt 
•  1  1  «.,,  i^i  O  Weill. 

80  with  respect  to  the  tenure  of  the  lands,  and  also  the 

numbers  of  the  trees.    In  neither  respect  are  these  affidavits 

sufficient     To  state  in  one  affidavit,  and   in  a  lumping 

amount  the  numbers  of  trees  planted  on  two  denominations 

of  lands,  held  under  different  leases  of  the  same  landlord, 

but  still  more  of  trees  planted  on  lands  held  under  different 

landlords,  is  not  to  give  that  information  which  it  was 

certainly  the  intention  of  the  Legislature  to  require. 

The  Lord  Chancellor  proposed  the  following  questions 
for  the  Judges : 

"  Where  a  tenant  for  lives  at  a  money  rent  plants  trees 
on  the  lands  demised,  and  Hesires  to  register  the  same  so 
as  to  have  the  benefit  of  the  Irish  Act,  the  23  &  24  Geo.  3, 
c.  39,  will  the  requisition  of  the  statute  be  duly  complied 
with  if  the  affidavit  required  by  the  second  section  is  made, 
not  by  the  tenant  himself,  but  by  his  agent,  cognizant  of  the 
facts  connected  with  the  planting,  and  making  the  affidavit 
on  behalf  of  the  tenant  ? 

'^  Where  such  a  tenant  holds  two  denominations  of  land 
under  one  landlord,  but  by  different  demises,  is  the  affidavit 
sufficient  if  it  states  the  number  and  kinds  of  trees  planted 
on  both,  without  distinguishing  how  many  and  what  kinds 
of  trees  are  planted  on  each  denomination  ? 

'^  Where  the  two  denominations  of  land  are  held  under 
different  landlords,  is  it  then  necessary  to  state  in  the  affi- 
davit the  number  and  kinds  of  the  trees  planted  on  each 
denomination,  or  is  it  sufficient  to  state  the  number  and 
kinds  planted  on  the  two  denominations  taken  together?'' 

(ia)  1  Burr.  445. 
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18  July. 


Mr.  Baron  Alderson  requested  time  for  the  Judges  to 
consider  tlie  questions. 

Mr.  Justice  Crowder : 

My  Lords,  Her  Majesty's  Judges  have  considered  the 
questions  submitted  to  them  by  your  Lordships  in  this  case, 
and  have  deputed  me  to  give  their  answers. 

We  answer  the  first  question  in  the  affirmative.  It  relates 
to  the  2d,  4th,  5th,  6th,  7th  and  8th  registries,  and  it  depends 
on  the  question  whether  an  affidavit  made  by  Mr.  M^Auliffe, 
an  agent  on  the  part  of  Lord  O'Neill^  the  tenant,  is  a  suffi- 
cient compliance  with  the  provisions  contained  in  the  second 
section  of  the  23  &  24  of  Geo.  3,  c.  39.  We  think  it 
is  so. 

It  appears  that  there  has  been  a  series  of  Acts  directed 
to  the  encouragement  of  planting  of  timber  trees  by  tenants 
on  the  estates  held  by  them ;  and  for  this  purpose  they 
give  a  conditional  property  in  the  trees  planted  to  the 
tenant  by  whose  care  and  at  whose  expense  they  have  been 
planted ;  and  this  valuable  privilege  is  given  by  the  statute 
above  named  to  any  tenant  for  life  or  lives  by  settlement, 
dower,  courtesy,  jointure,  lease  or  office,  civil,  miUtary  or 
ecclesiastical,  impeachable  of  waste ;  and,  secondly,  to  any 
tenant  for  years  exceeding  fourteen  years  unexpired.  These 
persons  are  to  have  a  property  in  the  trees  planted  by 
themselves,  and  may  cut  or  dispose  of  the  same  or  any 
part  of  them  during  the  term* 

But  of  course  it  could  not  be  supposed  that  the  Legis- 
lature would  give  this  privilege  to  tenants  unconditionally. 
Accordingly,  we  find  several  conditions  imposed  by  the 
subsequent  clauses  of  the  Act.  The  only  one  of  these  with 
which  we  have  to  deal  is  that  contained  in  the  second 
section.  I'hat  provides  that  '^  any  tenant  so  planting  or 
causing  to  be  planted,  shall,  within  twelve  calendar  months 
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T  such  plantingy  lodge  with  the  clerk  of  the  peace  for 

-     county  where  the  planting  is  made^  an  affidavit  reciting 

number  and  kinds  of  the  trees  planted,  and  the  name 

the  lands  in  form  foUovving."    The  statute  then  proceeds 

give  a  form  for  that  purpose. 

^  The  plain  object  of  this  was  to  give  fiiU  information  to 

e  landlord  on  two  points  only ;  first,  of  the  number  and 

nds  of  the  trees  planted,  and,  secondly,  of  the  lands 

hereon  they  were  planted.     The  doing  this  would  dis- 

Dguish  them  from  the  trees,  if  any,  already  standing  on 

aese  lands ;  and  so  the  rights  of  the  landlord  in  those  trees 

oight  be  preserved.    And  this  being  required  to  be  done 

nthin  a  twelvemonth  after  the  planting,  and  the  party 

.*egifitering  bmng  required,  as  the  subsequent  part  of  the 

affidavit  shows,  to  give  twenty  days'  notice  of  his  intention 

to  register  to  the  persons  under  whom  he  immediately 

derives  title,  and  twenty  days'  notice  to  all  the  world,  by 

public  advertisement,  in  the  ^^  Gazette,"  it  seems  to  have 

been  thought  that  this  would  be  sufficient  to  put  all  persons 

interested  on  their  guard,  so  as  to  enable  them  to  come  to 

the  quarter  sessions,  and  oppose,  and  perhaps,  if  necessary, 

qualiiy  and  correct  the  registration  of  the  planted  trees. 

But  what  in  all  this  is  there  which  would  require  the 
affidavit  to  be  made  by  the  tenant  himself?  Plainly,  nothing. 
What  is  really  wanted  to  fiilfil  all  these  requisites  is,  that  a 
fidthworthy  person  acquainted  with  the  &cts  should  pledge 
his  oath  that  they  are  true.  How  could  it  be  of  any  use 
that  this  should  be  the  tenant  himself?  He  would  not  be 
likely  to  know  the  feet  of  the  planting,  the  number  and 
kinds  of  the  trees,  the  service  of  the  notice  on  the  landlord 
or  his  agent,  or  the  insertion  of  the  notice  in  the  **  Gazette." 
He  mi^ht  be  absent,  might  be  an  infant,  incapable  or 
ignorant  of  these  several  fiicts ;  or  the  facts  might  require 
a  joint  affidavit  from  several  persons  to  establish  theuL 
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The  L^islature  could  never  be  supposed  to  require  such 
absurd  impossibilities,  at  least  not  without  express  words. 
The  only  ground  for  saying  so  is,  that  the  form  for  the 
affidavit  uses  the  words  ^^  I,  ii.  /J."  at  the  commencement, 
and  speaks  in  the  name  of  A.  B.,  of  lands  held  by  ^^me," 
of  trees  which  '^  I "  have  planted,  and  of  persons  under 
whom  "  I "  derive,  and  of  "  my  "  intention  to  register.  No 
doubt  these  words  would  have  this  meaning,  if  ^.  jB.,  the 
tenant,  really  made  the  affidavit ;  and  ought  to  be  modified 
if  the  affidavit  should  be  made  by  any  one  else.  But  it  is 
too  much  to  say  that  the  words  **  in  form  following,"  fol- 
lowed by  a  correct  form  in  case  the  affidavit  is  made  by  the 
tenant,  must  mean,  that  no  one  but  the  tenant  is  to  make 
the  affidavit,  and  that  the  form,  if  anotlier  persons  makes 
it,  may  not  be  varied  according  to  reason  and  common 
sense. 

In  the  first  place  the  earlier  words  of  the  section  only 
speak  of  '^  an  affidavit  '*  being  lodged,  not  stating  by  whom 
made.  And  this  is  the  more  to  be  observed,  because  the 
previous  Act  of  Parliament,  6  Geo.  3,  c.  17,  had  distinctly 
required  a  certificate  from  tlie  tenant  himself.  The  23  Geo,  3, 
which  had  apparently  for  its  main  object  the  giving  greater 
facility  to  the  tenant,  has  substituted  an  affidavit  for  the 
certificate,  but  has  not  required  the  affidavit  to  be  made, 
as  the  certificate  was  by  the  tenant ;  and  probably  because, 
though  a  certificate  might  reasonably  be  made  on  infor- 
mation of  others,  an  affidavit  ought  only  to  state  facts 
known  to  the  party  himself,  who  swears  to  its  truth.  When 
the  former  words  do  not  include  it,  why  should  we  draw  so 
unreasonable  an  inference  from  the  subsequent  words,  **  in 
form  following"? 

But,  secondly,  there  are  two  reasons  why  we  should  not 
First,  that  those  words  may  well  be  construed  to  apply 
only  to  the  form  in  whicli  the  two  facts,  the  only  really 
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material  ones^  are  subsequently  to  be  stated  in  the  affidavit. 
These  two  facts  are  the  numbers  and  kinds  of  the  trees 
planted,  and  the  name  of  the  lands;  and  the  form  following 
may  well  mean  and  refer  to  the  way  in  which  these  are  to  be 
stated,  thus, — "the  following  trees"  (here  reciting  the 
numbers  and  kinds  of  the  trees  in  detail) ;  and  the  name 
of  the  lands, — "  the  lands  of  ,  in 

the  parish  of  ." 

But  if  this  be  not  so,  it  seems  more  reasonable  to  conclude 
that,  inasmuch  as  "  any  tenant"  planting,  is  to  lodge  an 
affidavit,  which  we  think,  in  reasonable  construction,  must 
include  tenants  for  life,  as  well  as  tenants  for  years,  and  as 
the  form  of  the  affidavit  will  clearly  not  do  for  the  former, 
the  Legislature  must  have  put  the  form  generally  as  a  guide, 
not  to  be  literally  followed,  but  varied  as  circumstances 
may  require.  If  so,  there  is  no  difficulty.  For  the  early 
part  of  the  clause  is  general,  and  directs  an  affidavit,  made 
by  a  deponent  who  has  the  requisite  knowledge,  to  be 
lodged,  and  the  "  form  following  "  only  shows  how  it  is  to  be 
worded  if  made  by  the  tenant ;  but  even  when  made  by 
him,  if  a  tenant  for  life,  to  be  varied  according  to  circum- 
stances ;  and  if  not  made  by  him,  but  by  an  agent,  to  be 
further  varied  accordingly. 

This  is  the  construction  put  upon  die  section  by  the 
Judges  in  Ire/and,  with  which  we  entirely  concur.  We 
answer,  therefore,  your  Lordship's  first  question  in  the 
affirmative. 

As  to  the  two  other  affidavits,  we  have  had  more  diffi- 
culty. The  first  is,  where  two  denominations  of  lands  are 
described  as  lands  both  held  of  Lord  Mountcashell,  but  by 
difierent  leases ;  and  the  trees  are  described  as  planted,  on 
the  whole  together,  vrithout  distinguishing  between  the 
trees  planted  in  each  denomination  respectively.    We  have 
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doubted  much  as  to  this.  But  on  the  whole  we  think  the 
affidavit  is  sufficient  as  to  these  trees.  The  object  is  to 
give  information  to  the  superior  landlord  as  to  the  extent 
of  the  planting  on  his  land.  It  would  be  more  perfect,  no 
doubt,  if  the  trees  planted  on  each  denomination  were 
separately  enumerated.  But  inasmtich  as  both  denomina- 
tions of  land  are  his,  he  can  go  on  each  and  examine  for 
himself,  having,  it  must  be  presumed,  fiiU  knowledge  of 
their  state,  and  the  number  of  trees  thereon  before.  By 
knowing  the  state  of  the  lands  before  and  after,  he  can  tell 
how  many  new  trees  have  been  planted  on  each  denomina* 
tion ;  how  many  on  A.,  and  how  many  on  B.,  and  this 
information  we  think  may  therefore  be  held  to  be  sufficient 
We  therefore  answer  the  second  question  as  to  the  Affidavit 
No.  1,  in  the  affirmative. 

As  to  No.  3,  we  answer  in  the  negative.  There  the 
affidavit  extends  to  two  denominations  of  lands,  one  held 
under  Lord  Mount cashell,  and  one  under  Alexander 
Davison.  The  affidavit  would  be  true,  if  10,000  trees  were 
planted  on  the  a^regate  lands,  even  though  6,500  were 
planted  on  Lord  Mountcashell's  lands,  and  3,500  on  Davison  s 
lands.  And  so  it  would  be,  if  the  numbers  were  reversed. 
How  is  Lord Mountcashell to  ascertain  which  is  true?  He 
knows,  it  may  be  said,  how  many  trees  were  before  on  his 
own  lands ;  but  he  has  no  such  knowledge,  nor  any  means 
of  acquiring  it,  as  of  right  with  respect  to  the  lands  of  Mr. 
Davison.  The  affidavit,  therefore,  does  not  give  him  that 
information  which  the  statute  made  the  condition  of  the 
privil^e  given  to  the  tenants ;  whereby  the  landlord  might 
have  upon  the  records  of  the  sessions  a  full  disclosure  of 
the  extent  of  his  rights  as  to  the  number  and  kinds  of  the 
trees  planted  by  the  tenant  We  think,  therefore,  that  this 
affidavit  is  bad. 
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The  result  of  our  opinion  is,  that  as  to  all  the  affidavits         1856. 
except  No.  3,  we  concur  in  the  judgment  of  the  Judges  of       Earl  of 
the  Exchequer  Chamber  of  Irelaridy  but  differ  from  them     ^''"'cabhill 

as  to  No.  3.  ViSOOUKT 

O'Neill. 

The  Lord  Chancellor^  after  stating  the  nature  of  the      24  July. 
case: 

My  Lords, — ^The  questions  here  turn  entirely  upon  the 
construction  of  the  Irish  Act,  23  &  24  Geo.  3,  c.  39. 

That  was  an  Act  passed  to  encourage  tenants  or  persons 
having  a  Umited^interest  in  land  to  plant  trees,  by  enabling 
them  to  cut  down  during  their  term  any  that  they  planted. 
But  as  it  is  obvious  that  this  might  give  rise  to  great 
abuse,  the  second  section  provided  a  security  to  the  land- 
lord.    [His  Lordship  read  the  section.] 

Now,  the  objections  made  were  these :  first  of  all  an 
objection  which  applied  to  all  the  plantings,  except  the 
first,  namely,  that  whereas  by  the  statute  it  is  required 
that  an  affidavit  shall  be  made  by  the  tenant,  which 
would  be  in  this  case  by  Lord  O'Neill^  setting  out  the 
right  plantings,  the  affidavit  here  was  made,  not  by  Lord 
0'iV«7/ himself,  but  by  his  agent,  Mr.  M'Auliffe,  That 
objection  appeared  to  the  learned  Judges  in  Ireland  to  be 
untenable. 

The  second  objection  was,  that,  with  regard  to  the  first 
planting,  the  affidavit,  though  made  by  Lord  O'Neill^ 
stated  only  that  the  planting  had  been  upon  the  lands  of 
Claggan  and  the  lands  of  Aghafattcuiy  not  distinguishing 
how  many  trees  had  been  planted  upon  Claggan  and  how 
many  upon  Aghafattan^  and  that,  consequently,  for  that 
reason  the  register  was  bad. 

The  third  objection  with  regard  to  the  third  planting 
was,  that  it  was  stated  to  be  a  planting  upon  two  denomi- 
nations of  land,  Killgcharn  and  Claggan,  the  former  being 
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1856.        held   under    Mr.  Davison^  and   the   latter  under  Lord 

Earl  of       MountcashelL 

MoDHTCAtHELL       Xh^gg  ^gj-g  ^jjc  objcctions  made.     The  question  which 

ViscouicT      was  decided  below,  and  which  is  now  finally  to  be  decided 

by  your  Lordships  is,  whether  any  one  of  those  objections  is 

tenable.    The  case  was  heard  by  your  Lordships,  with  the 

assistance  of  the  learned  Judges,  to  whom  three  questions 

were  put,  and  which  they  have  answered. 

With  regard  to  the  first  question,  which  relates  to  seven 
of  the  plantings,  as  to  which  therefore  the  plea  woidd  be 
bad  if  the  objection  is  well  founded,  namely,  that  the 
affidavit  must  be  made  by  the  tenant  himself,  and  not  by 
his  agent,  the  learned  Judges  are  all  clearly  of  opinion 
that  the  affidavit  of  the  agent  is  quite  sufficient ;  and  in 
that  opinion  I  most  entirely  concur.  It  is  to  be  observed, 
that  the  language  of  the  statute  is  merely  that  any  tenant 
so  planting,  '^  shall  within  twelve  calendar  months  lodge 
with  the  clerk  of  the  peace  an  affidavit  reciting  the  number 
and  kinds  of  the  trees  planted ;"  if  it  had  stopped  there,  no 
doubt  could  have  been  entertained  that  there  is  no  indi- 
cation as  to  the  person  by  whom  the  affidavit  is  to  be 
made ;  but  then  the  clause  goes  on  thus :  **  and  the  name 
of  the  lands  in  form  following  :  '  I,  ii.  ^.,  do  swear  that 
I  have  planted,  or  caused  to  be  planted.'  "  The  argument 
was,  that  that  necessarily  shows  that  the  person  making 
the  affidavit  must  be  the  person  who  made,  or  caused  to 
be  made,  the  planting. 

In  the  first  place,  it  is  obvious  that  that  would  be  a 
requisition  with  which,  in  innumerable  instances,  it  would 
be  impossible  to  comply,  because  suppose  the  tenant  for 
life  was  an  infant  or  a  limatic,  or  was  beyond  the  sea,  he 
could  not  make  the  affidavit.  That,  therefore,  would  defeat 
the  object  of  the  statute,  which  was  to  encourage  planting, 
and  in  a  great  many  cases  it  would  make  it  impossible 
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that  planting    should    take    place,    because    the  proper         1«66. 
affidavit  could  not  be  made.     The  question  therefore  is,       Earl  of 
the  statute  not  stating  by  whom  the  affidavit  is  to  be  ^, 

made,  but  simply  requirii^  an  affidavit  to  be  made,  virhether  XfS?^'"'^ 
your  Lordships  are  bound,  because  the  form  given  is, 
''  I,  ii.  B.,  do  swear,"  and  so  on,  to  hold  that  the  affidavit 
must  be  made  by  the  tenant  himself.  I  think  it  is  very 
reasonable  to  hold  that  that  was  merely  directory,  and  that 
your  Lordships  must  so  hold,  because  the  form  goes  on  to 
say,  "  And  I  have  given  notice  to  the  person  or  persons 
under  whom  I  immediately  derive;"  but  this  is  an  affidavit 
which  is  to  be  made  not  only  by  a  tenant  holding  at  a 
rent,  but  by  a  tenant  for  life  under  a  settlement,  or  by  a 
tenant  with  a  partial  interest,  holding  in  tight  of  his  office : 
he  could  not  make  such  an  affidavit  Therefore  it  is  quite 
clear  that  when  the  statute  says  '^  in  the  form  following," 
it  must  mean  that  it  is  given  only  as  a  form,  to  be  adopted 
where  it  can  properly  and  conveniently  be  adopted,  but  not 
as  regulating  the  previous  part  of  the  enactment  The 
agent  is,  in  all  human  probability,  infinitely  better  able 
than  the  party  himself  to  state  what  planting  has  been  done. 
And  in  truth  to  require  the  tenant  himself  to  make  the 
affidavit  in  all  cases  exactly  in  this  form,  would  be,  in  many 
instances,  compelling  him  to  swear,  not  to  what  was  neces- 
sarily false,  but  to  that  which  he  could  not  by  possibility 
know  to  be  accurately  true.  I  therefore  quite  concur  with 
the  very  great  majority  of  the  learned  Judges  below,  and 
with  all  the  learned  Judges  who  heard  the  case  here,  that 
an  affidavit  by  the  agent  was  perfectly  sufficient 

Then  comes  the  next  objection,  which  relates  to  the  first 
planting.  There  the  Court  of  Exchequer  Chamber  thought 
that  there  was  no  objection  to  the  affidavit,  contrary  to 
what  had  been  the  opinion  of  the  Court  of  Queen's  Bench. 
That  was  a  case  in  which  the  trees  had  been  planted  upon 

VOL.  V.  3  R 


g58  CASES  IN  THE  HOlfSE  OF  LORDS. 


•fl 


1866.        and  for  the  Defendant  in  Error  as  to  the  other  cuttings. 
Earl  of       And  with  that  judgment,  the  case  must  be  remitted  to 
^  the  Court  below. 

VlSCOUHT 

O'Nbill.  Judgment  iijiven  in  part  for  Plaintiff  in  Error,  and  in 

part  for  Defendant  in  Error. 

Lords'  Journals,  24  July  1856* 


1856. 


4. 7, 12.  IN  COMMITTEE  FOR  PRIVILEGES. 

18.22,25 

Februwy.  j^j.  WENSLEYDALE  PEERAGE. 

» 

Peeroffetfar    Letters  patent  were  granted  by  the  Crown  to  a  Commoner,  purporting 
J  ^^iaion        ^  ^''^^  ^*°^  *  ^9xon  of  the  United  Kingdom  for  life,  with 
o/mIs  Himm       ^  "^^  ^  Parliament :  The  letters  patent  were  followed  by  a  writ 
on  Patents  qf      ^^  summons  to  Parliament  in  the  usual  form. 

Peeroffe.      The  House  referred  it  to  a  Committee  for  Privileges  to  examine  and 
Questions  to        consider  the  letters  patent  and  to  report  their  opinion  thereoo  to 
Judges,  ^Q  House.  This  reference  was  made  without  any  previous  reftnaoe 

of  the  matter  by  the  Crown  to  the  House. 
The  Committee  reported  **  that  neither  the  said  letters  patent  nor 
the  said  letters  patent  with  the  usual  writ  of  summons  issaed  in 
pursuance  thereof,  can  entitle  the  grantee  therein  named  to  sit  and 
vote  in  Parliament." 
The  House  affirmed  the  resolution. 

The  Committee  declined  to  put  a  question  to  the  Judges  on  this 
matter,  which  did  not  involve  the  validity  of  the  patent  for  all 
purposes,  but  only  the  right  under  it  to  sit  and  vote  hi  this 
House. 

4  February.  A  COPT  of  the  patent,  creating  the  Right  Hon.Sir/asMy 
Parke,  Knight,  a  Baron  for  life,  by  the  title  of  Baron 
WensleydaUy  was  laid  on  the  table  of  the  House  (a). 

(a)  Victoria^  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To  all 
archbishops,  dukes,  marquesses,  earls,  viscounts,  bishops,  barons, 
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Lord  Lyndhtarst  moved  that  the  copy  of  the  patent, 
creatiiig  Sir  James  Parke  to  the  dignity  of  Baron  Wensky- 
dak,  which  had  been  laid  on  the  table  of  the  House,  be 

knights,  proToetfl,  freemen,  and  all  other  oar  officers,  minUten,  and 
subjects  whatsoerer  to  whom  these  presents  shall  come,  greeting : 
Know  ye,  that  we,  of  onr  especial  graoe^  certain  knowledge,  and 
mere  motion,  have  advanced,  preferred,  and  created  onr  right  trusty 
and  well  beloved  Councillor  Sii  James  Parte,  knight,  late  one  of  the 
barons  of  our  Court  of  Eaxhequer,  to  the  state,  degree,  dignity,  and 
honor  of  Baron  fVenelt^ydak  of  Wenskydale  in  the  North  Riding  of 
onr  Gonnty  of  York,  and  him  the  said  Sir  Jomet  Parte  fiaron 
Wenel^dak  of  Werul^dale  aforesaid  do  by  these  presents  create, 
advance,  and  prefer,  and  we  have  appointed,  given  and  granted,  and 
by  these  presents,  for  us,  our  heirs  and  successors,  do  appoint,  give, 
and  grant  nnto  him  the  said  Sir  James  Parte  the  name,  state,  degree, 
style,  dignity,  title,  and  honor  of  Baron  Wensi^daleof  Wenslq^dale 
aforesaid ;  to  have  and  to  hold  the  said  name,  state,  degree,  style, 
dignity,  title,  and  honor  of  Baron  Wensl^dale  of  WenslqfdaU 
aforesaid  unto  him  the  said  Sir  James  Pari«  for  and  during  the  term 
of  his  natural  life  :  Willing,  and  by  these  presents  granting,  for  us, 
our  heirs  and  successors,  that  the  said  Sir  James  Parte  may  bear 
and  have  the  name,  state,  degree,  style,  dignity,  title,  and  honor  of 
Baron  WensUydale  of  Wensleydale  aforesaid,  and  that  he  may  be 
called  and  styled  by  the  name  of  Baron  Wertsl^dale  of  Wensl^dale 
in  the  North  Riding  of  our  county  of  Yorl^  and  that  he  the  said  Sir 
James  Parte  may  in  all  things  be  held  and  deemed  Baron  Wensl^" 
dale  of  WensUydale  aforesaid,  and  be  treated  and  reputed  as  a  Baron, 
and  that  he  may  have,  hold,  and  possess  a  seat,  place,  and  voice  in 
the  Parliaments  and  public  assemblies  and  councils  of  ns,  onr  heirs 
and  successors,  within  our  United  Kingdom  of  Ore(U  Britain  and 
Ireland,  amongst  other  barons,  as  a  baron  of  Parliament,  and  public 
assemblies  and  councils,  and  also  that  he  the  said  Sir  James  Parte 
may  enjoy  and  use,  by  the  name  of  Baron  Wensl^dale  of  Wenslqt^ 
dale  aforesud,  all  and  angular  the  rights,  privileges,  pre-eminences^ 
immunities,  and  advantages  to  the  degree  of  a  baron  in  all  things 
duly  and  of  right  belonging  which  other  barons  of  this  our  United 
Kingdom  of  Oreat  Britain  and  Ireland  have  heretofore  honorably 
and  quietly  used  and  enjoyed,  or  as  they  do  at  present  use  and  enjoy : 
Lastly,  we  will,  and  by  these  presents,  for  us,  our  heirs  and  successors, 
do  grant  to  the  said  Sir  James  Parte,  that  these  our  letters  patent, 
or  the  inrolment  thereof,  shall  be  sufficient  and  effectual  in  the  law 
for  the  dignifying,'  investing,  and  really  ennobling  him  the  said  Sir 
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referred  to  the  Committee  for  Privileges^  for  considenitioD 
and  examination,  and  to  report  thereon  to  the  House.  The 
creation  of  a  peerage  for  life  was  contrary  to  the  settled 
usage  of  the  last  400  years,  to  the  principles  of  the  consti' 
tution,  and  to  the  privileges  of  Parliament.  The  few 
instances  of  such  creations  in  troubled  times  afforded  no 
justification  for  it ;  and  some  even  of  these  creations,  sacfa 
as  the  Marquisate  of  Dublin  and  Dukedom  of /re/mu/ con- 
ferred upon  the  Earl  of  Oxford  (6),  and  the  Dukedom  of 
Aquitainef  conferred  on  the  King's  unde,  the  Duke  of  Loh 
caster  (c),  were  mere  additions  of  title,  the  favoured  indi- 
viduals being  already  Peers  of  Parliament,  so  that  the  new 
creation  did  not  in  any  way  change  the  composition  of  the 

Jamet  Parke  with  the  title,  state,  dimity,  and  honor  of  Biioa 
Wen^qfdale  of  Wmsl^dale  aforesaid,  and  this  without  any  inTeati- 
ture,  rights  [rites],  ornaments,  or  ceremonies  whatsoeyer  in  this 
behalf  due  and  accnstomed,  which  for  some  certain  ressonsy  best 
known  to  ns,  we  could  not  in  due  manner  do  and  peifonn,  any 
ordinance,  use,  custom,  rite,  ceremony,  prescription,  or  provision  diA 
or  used,  or  to  be  had,  done,  or  performed,  in  conferring  honon  of 
of  this  kind,  or  any  other  matter  or  thing,  to  the  contrary  thereof 
notwithstanding :  We  will  also,  and  by  these  presents  grant  to  the 
said  Sir  James  Parie,  that  he  may  and  shall  have  these  onr  letten 
patent  duly  made  and  seale4  under  our  great  seal  of  onr  United 
Kingdom  of  Oreai  BrUam  and  Ireland^  without  fine  or  fee,  great  or 
small,  to  be  for  the  same  in  any  manner  rendered,  done,  or  paid  to 
us  in  our  Hanaper,  or  elsewhere  to  our  use.  In  witness  whereof,  we 
hare  caused  these  our  letters  to  be  made  patent.  Witness  oorself  at 
Wesiminsterf  the  Sixteenth  day  of  January,  in  the  Nineteenth  year 
of  our  reign. 

By  Warrant  under  the  Queen's  Sign  Hffy^^iJ- 

C.  SmOif. 


(h)  Rot.  Faxh  9  Rd.  II.  No.  17. 
The  references  to  the  Peerage 
cases  mentioned  in  this  discussion 
are  more  fnlly  given  in  the  "Evi* 
dcnce,  jMff .  d70  if  M^. ;  they  are 
set  out  at  length  in  the  ^Minutes 
of  Evidence,"    printed  by  the 


House  in  three  p^Mn»  mailed 
(18),  (ia«),  (ia«).  They  sie 
also  printed  in  the  Appendix  to 
the  Report  <m  the  Dignity  of  s 
Peer. 

(c)  Rot  Pari.  13  Rd.  II.  Nos. 
21  and  22. 
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a  case  like  this,  and  no  one  would  contend  that,  in  virtue  of 
that  iTile,  the  Crown  might  now  do  what  it  had  once  done, 
summon  boroughs  and  counties  to  send  Members  to  the 
House  of  Commons,  or,  at  its  pleasure,  omit  such  sum- 
monses. That  power  had  fallen  into  desuetude,  and  so 
likewise  had  the  power  (if  indeed  it  was  ever  exercised)  of 
giving  a  seat  in  this  House  by  the  grant  of  a  life  peerage. 

Earl  Grranvilk  maintained  that  the  power  of  the  Crown  to 
create  peers  for  life  had  existed,  had  been  frequently  exer- 
cised, and  was  not  lost.  Lady  Rivers*  c&se(J)  was  no  autho- 
rity the  other  way.  Though  the  point  of  peera^je  for  life  was 
mentioned  in  the  argument,  the  decision  did  not  appear  to 
proceed  on  it  Lord  Cokeys  authority  on  this  subject  was 
great,  and  in  Sir  George  ReyneCn  case  (A)  the  declaration 
was  made  by  the  Chief  Justice  himself,  by  the  Chief  Barow, 
and  by  Justice  WarburtoUy  that ''  without  question  the  King 
may  create  an  Earl  for  life  in  tail  or  fee."  To  the  same 
effect  in  Lord  Abergavenny*^  case  (/)  it  was  said,  ''  If  the 
King  creates  any  Baron  by  letters  patent  under  the  Great 
Seal,  to  him  and  his  heirs,  or  to  him  and  his  heirs  of  his 
body,  or  for  life,  &c.,  there  he  b  a  nobleman  presently,  and 
he  ought  to  have  a  writ  of  summons  to  Parliament  of  right 
and  of  course."  And  B/ach stone  said  that  the  king  may 
create  either  men  or  women  noble  for  life.  Selden{m) 
plainly  agreed  with  Lord  Cohe.  So  did  Comyn  (n),  and  the 
present  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench, 
in  speaking  in  1851  on  the  question  of  certain  law  officers 
being  admitted,  by  virtue  of  their  offices,  to  be  Peers  of  this 
House,  had  said  (o),  *^  The  Crown  might  create  by  its  pre- 
rogative a  peerage  for  life."    Even  the  noble  and  learned 


(j)  Styles'  Rep.  234. 

{k)  9  Co.  Rep.  06.  97 ;  Co, 

Lit.  166(c). 
(I)  12  Co.  Rep.  70. 


(m)  Tit  of  Honor,  part  2,  c.  5, 
8. 10  (Ed.  1631),  p.  666. 
(n)  Com.  Dig.  Tit.  "  Dignity." 
(o)  Hansard,  27  June  1851. 
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Lord  who  moved  this  matter  had  not  stated  that  such  a  18^- 
creation  was  ill^al,  but  had  confined  himself  to  saying  that  Wbrsut- 
it  was  lost  by  desuetude.  But  that  constitutional  principle 
did  not  apply  to  a  great  prerogative  authority  like  this. 
The  C^rown  was  the  fountain  of  honors,  and  the  mere  non- 
practice  of  one  particular  form  of  bestowing  them  did  not 
affect  the  Crown's  right  to  recur  to  it 

Lord  Si,  Leonards  said  that  such  a  creation  was,  in  his 
opinion,  illegal.  In  ancient  times  the  creation  of  a  barony  by 
writ  of  summons  did  not,  as  Lord  Coke  erroneously  stated 
in  one  place,  confer  an  estate  in  fee  simple,  but  as  he  more 
correctly  elsewhere  explained  it,  ennobled  the  blood  so  as  to 
include  all  heirs  lineal.  The  case  of  Lord  i7ay  and  the  other 
case  of  Guichard  Dangle  explained  how  the  opinion  that  life 
peerages  might  be  created  had  arisen.  They  were  instanced 
of  such  creations,  but  in  Lord  Hay^s  patent  the  grantee 
was  expressly  excluded  from  the  right  of  sitting  and  voting 
in  Parliament.  It  was  unsafe  at  this  time  of  day  to  rely 
upon  any  ancient  grant  of  peerage  not  supported  by  the 
general  law  and  not  followed  in  later  times.  Otheriwise 
the  precedent  of  Edward  the  4th  in  1479,  creating  the 
Prince  of  Wales  Earl  o{  March,  to  hold  dtoring  the  King's 
pleasure,  might  be  acted  on  (p).  In  the  case  of  the  Earl  of 
Kendal,  created  Duke  of  Bedford  in  the  reign  of  Henry  the 
5th,  that  creation  did  not  take  jdace  by  the  prerogative  of 
the  King  alone,  but  was  made  in  Parliament  ( j).  That  was 
the  case  also  with  the  Marquisate  of  Dublin,  and  with  the 
Dukedom  of  AguUaine,  which  latter  besides  did  not  affect 
the  English  but  only  the  French  peerage*  In  the  cases  of  the 
creations  of  the  Earl  of  Kendal  and  the  Duke  of  Gloucester 
for  life,  it  appeared  that  their  peerages  were  not  long  after- 
wards extended  to  their  heirs  male,  and,  as  to  that  of  the 

(/>)  Rep.  Dignity  of  a  Peer,         (q)  Rep.  Dignity  of  a  Peer, 
V.  419.  III.  197. 
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18M.  Earl  of  Cambridge,  it  was  Bingular,  if  only  a  life  estate  was 
WKmunr-  intended,  that  the  words  ''  durii^  his  life  "  were  not  added 
as  in  the  two  former  cases.  Therewasgoodieason  to  sap- 
pose  that  that  was  meant  to  be  a  grant  in  fee.  ThecieatioD, 
in  141 7,  of  the  Earl  of  Warwick  to  be  Earl  otAlbemark  or 
Aumale  for  life  was  unimportant ;  it  was  a  mere  h(Hioraiy 
creation,  and  could  not  afiect  the  peerage,  as  the  grantee 
had  already  a  seat  in  the  House  by  an  earlier  title.  Then 
came  the  grants  to  Sir  J.  Comwall,  created  Baron  Fom- 
Aope  and  Baron  Aftlftroifce.  In  one  case  the  creation  was  with- 
out  words  of  limitation,  so  that  it  might  have  operated  asa 
creation  with  descent  to  heirs  general,  and  both  creatidDs 
were  made  by  assent  of  Parliament  The  case  of  the  Eari  of 
Thomond  was  not  applicable.  In  the  first  place  it  was  an 
Irish,  not  an  English  peerage,  and  in  the  next,  though  the 
Earldom  was  granted  for  life,  the  Barony  was  granted  ta 
him  and  his  heirs  male,  and  under  that  grant  he  could  sit 
in  the  House  of  Peers,  though  the  other  grant  would  give 
him  a  higher  nominal  title. 

The  Lord  Chancellor  denied  the  power  of  the  Hoiue, 
without  a  reference  fit>m  the  .Crown  (r),  to  question  the 
validity  of  a  grant  of  peerage  by  the  Crown.  Other  rights, 
besides  those  of  sitting  and  voting,  here  depended  on  such 
a  grant.  In  the  case  of  KnoUys  claiming  to  be  Eari  of 
Bimbury  (s),  a  person  indicted  for  a  murder  pleaded  that 
he  was  a  peer ;  there  was  a  replication  that  it  had  been 
adjudicated  in  Parliament  that  he  was  not  a  peer,  but  Lord 
Chief  Justice  HoU  and  the  Court  held,  that  that  must  be 
decided  by  the  patent,  independently  of  the  decision  of 
the  House,  and  the  indictment  was  abated.  The  decision 
here  would,  in  reality,  decide  nothing.  The  Queen  might 
grant  Lord  Wensleydale  a  writ  of  summons,  without  any 

(r)  Per  Holt,  C.  J.,  KnoUys'         {$)  2  Salk.  509 ;  I  Lord  Raym- 
case,  1  Lord  Raym.  16.  10. 
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patent ;  for  a  patent  and  a  writ  of  summons  might  be  inde*        1856. 
pendent  of  each  other.    Lord  TF^iu&yc&tile  had  here  received     WxvsiffT- 
a  writ  of  summons  which  he  was  bound  to  obey,  and  which 
entitled  him  to  a  seat  in  this  House.     In  the  Duke  of 
Hamilton' %  case  this  House  took  upon  itself,  in  1711, 
without  reference  from  the  Crown,  to  deny  the  validity 
of  a  patent,  creating  him  Duke  of  Brandon^  but  in  1782 
all  the  proceedings  then  had  were  treated  as  nugatory,  the 
claim  was  formally  brought  before  the  House  by  refer- 
ence from  the  Crown,  was  argued  with  the  Judges  in 
attendance,  and  the  House  then  deliberately  overruled 
the  decision  of  1711.    The  opinion  of  Lord   Coke  was 
fully  warranted  by  the  authorities,  and  had  been  adopted 
by  all  subsequent  text  writers ;  and  in  the  copy  of  Coke 
upon  Littleton^  (xcce  in  the  possession  of  Sir  Matthew 
Ha/e,  and  now  in  LincobCs  Inn  Library,  there  was  a  com* 
mentary  by  Hale  on  this  very  passage  of  Coke^  but  not  one 
word  appeared  there  to  call  the  opinion  of  Coke  into  ques- 
tion.    &\T  Matthew  Hale  might,  therefore,  be 'Considered 
an  additional  authority  in  favour  of  that  opinion.  Mr.JETor* 
grave  had  also  lefl  the  passage  unquestioned.     Mr.  Justice 
Doddridge f  a  great  authority  on  such  matters,  in  speakii^ 
of  the  dignity  of  a  Baron,  said  («),  '^  This  kind  of  dignity 
shall  be  of  such  continuance  as  shall  be  limited  in  the 
habend,  sometimes  for  life,  sometimes  per  auter  vie,  as 
some  hold  opinion."     In  like  maimer  the  Report  on  the 
Dignity  of  a  Peer,  prepared  under  the  careful  superin- 
tendence of  Lord  Redesdale  (Oi  referred  to  the  assertion 
that  persons  to  whom  dignities  had  been  granted  by  the 
Crown    had    usually  had  therein  rights  of  inheritance^ 
and  said  that  this  assertion  must  be  understood  as  not 
extending  to  every  dignity,  particularly  the  dignity  of 
knighthood,  which  had  never  been  enjoyed  hereditarily,  or 

( j)  «  Treatise  of  the  Nobilitie,"  («)  Rep.  1822. 

&c.,  p.  104. 
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even  to  the  dignity  of  peerage,  where  the  terms  of  the 
instrument  by  which  it  had  been  created  expressed  the 
contrary.  The  grant  to  Gtdehard  D' Angle  was,  no  doubt, 
objected  to^  not  because  it  was  limited  for  life*  but  because 
there  was  a  money  charge  in  it,  which  the  Crown  did  not 
possess  the  power  to  make.  Certain  it  was  that  writs  of 
summons  were  issued  to  him  to  attend  the  Parliaments  in 
the  first,  second,  and  third  years  of  Richard  2,  as  Earl  of 
Huntingdon  (u).  Lord  Redetdale,  in  the  Report  already 
quoted,  referred  to  the  creation  of  Edward,  the  son  of  the 
Duke  of  Yarkf  as  Earl  of  Rutland  for  the  life,  not  of 
himself>  but  of  his  fether,  and  described  the  grant  and  its 
legal  effects,  but  did  not  suggest  one  word  as  to  its 
invalidity  (v).  He  referred  to  the  other  cases  in  the  same 
manner.  And  all  these  peers  received  writs  of  summons 
to  Parliament  There  was  no  distinction^  in  point  of 
principle,  between  the  right  of  the  Crown  to  grant  life 
peerages  to  men,  and  to  grant  them  to  women.  There 
had  been  -many  instances  of  the  latter  in  recent  times. 
Lord  Clarendon  passed  two  such  peerages  under  the  great 
seal;  Lord  Shafieshury^  one;  Lord  Nottingham,  four; 
Lord  Cowper,  one;  Lord  Macclesfield,  five;  and  Lord 
Hardwiche,  one.  In  point  of  principle  there  was  no  dis- 
tinction between  grants  of  peerages  for  life  and  grants  of 
peerages  to  individuals,  with  remainders  to  collaterals ;  for 
in  truth  there  could  be  in  law  no  remainder  in  a  peerage; 
every  remainder,  as  it  was  called,  being  in  law  a  new 
grant  (to).  A  grant  to  a  man  and  his  heirs,  by  a  particular 
wife,  was  in  substance  a  peerage  for  his  life,  for  if  that 
wife  died  without  issue  the  peerage  would,  expire  on  the 


(u)  App.  to  Rep.  Dignity  of  a 
Peer,  Vol.  IV.  (1829,  No.  120), 
Summonitiones,  p.  674. 677.  681- 
683. 

(v)  Rep.  Dignity  of  a  Peer, 


Vol.  II.  (1829,  No.  118),  p.  191. 
(w)  FeTLoTdShafiedury.Tis- 
count  Purhcck's  case,  1  Sbor. 
P.  C.  11. 
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death  of  the  first  grantee.  Yet  no  one  had  ever  thought 
of  denying  the  validity  of  these  creations.  The  practice 
of  such  creations  continued  up  to  the  present  day,  and 
neither  in.  principle  nor  in  fact  was  there  any  reason  to 
deny  the  power  exercised  in  this  case  by  the  Crown. 

Lord  CampbeU  contended  that  the  House  had  a  right  of 
its  own  authority  to  inquire  into  a  new  patent,  though  it 
might  have  no  power  to  examine  into  the  claim  of  an  old 
peerage  except  upon  reference  from  the  Crown,  and  there- 
fore it  was  that  in  the  Banbury  case  Lord  Chief  Justice 
HoU  did  quite  right  in  disregarding  the  decision  of  the 
House,  which  had  been  made  without  any  such  reference. 
As  to  an  old  peerage,  the  Crown  might  act  on  the  sole 
advice  of  the  Attomey-general,  and  it  had  done  so  not 
many  years  since  when  the  Earl  of  Huntingdon  received  a 
summons  to  Parliament  on  the  report  of  Sir  Vicary  CUbba 
as  attorney-general.  It  was  not  correct  to  say  that  the 
grantee  here  might  claim  to  sit  in  virtue  of  his  writ  of  sum- 
mons, for  that  writ  could  only  be  a  summons  to  attend  in 
conformity  with  hb  patent  The  patent,  therefore,  must  be 
referred  to  for  the  purpose  of  determining  what  Were  his 
rights  with  regard  to  sitting  and  voting  in  this  House.  It 
might  be  admitted  that  the  decbion  in  the  Hamilton  case 
in  1711  was  erroneous,  but  it  never  was  questioned  upon  the 
ground  that  it  was  made  without  a  reference  by  the  Crown, 
and,  till  reversed  in  1782,  the  decision  itself  was  allowed 
to  settle  the  law.  He  would  not  positively  say  that  this 
creation  was  illegal,  but  the  more  he  investigated  and 
deliberated,  the  more  reason  he  saw  to  entertain  doubt 
upon  the  subject  of  its  legality.  There  was  no  necessity 
for  this  House  to  declare  that  the  patent  was  utterly  void, 
so  that  the  other  rights  depending  upon  it  could  remain 
untouched,  but  the  question  which  the  House  had  a  right 
to  determine  was,  whether  the  patent  gave  the  grantee  a 
right  to  sit  and  vote  in  this  House.    Whatever  might  have 
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been  the  practice  in  former  times,  the  authority  to  create 
peers  for  life  had  been  lost  by  desuetude.     In  the  Countess 
of  Rioerf  case  (jr),  the  discharge  from  arrest  on  the  ground 
of  privilege  of  peerage  was  reAised,  and   the  question 
whether  a  patent  for  life  would  confer  such  a  privilege  had 
clearly  been  under  the  consideration  of  the  Court    The 
instances  of  peerages  granted  to  ladies  could  not  affect 
this  question.    The  creation  of  a  peerage  with  a  remainder 
different  from  the  heir  at  law  of  the  grantee,  such  as  that 
of  Eari  Wilton  or  Earl  Vane^  was  no  doubt  lawful ;  but 
those  were  hereditary  peerages  in  their  inception,  with  a 
defined  line  of  devolution,  in  conformity  with  the  rules 
of  the  common  law.    The  principle  of  the  constitution  was 
adverse  to  peerages  for  life,  though  there  might  have  been 
some  instances  of  them  in  ancient  times.    There  had  been 
also  instances  of  surrenders  of  patents;   yet  when  the 
question  was  fairly  brought  under  the  consideration  of  this 
House  it  was  decided  that  surrenders  of  patents  were  illegal. 
There  had  been  an  instance  of  a  creation  of  an  Earl  of 
March  to  hold  '^  during  pleasure"  (y),  but  nobody  would 
pretend  that  if  such  a  patent  was  now  granted,  it  could  be 
maintained.    There  had  been  instances,  too,  of  husbands 
pununoned  to  Parliament  in  right  of  their  wives,  but  that 
could  not  be  justified  at  the  present  day«    So  in  fomier 
times  persons  were  summoned,  and  then  not  summoned 
again,  and  there  had  been  an  instance  of  a  peer  prevented 
from  exercising  his  rights  as  a  peer  because  of  his  poverty, 
but  no-  one  would  now  contend  that  the  Crown  could 
capriciously  withhold  a  summons  fix)m    the  hereditary 
representative  of  a  peer,  or  that  a  peer  could  now  be 
excluded  by  the  Crown  from  sitting  in  Parliament  cm 
account  of  his  want  of  ample  means  to  support  the  dignity. 
In  like  manner  barony  by  tenure  could  no  longer  be  sus- 
tained, nor  would  the  Judges  think  of  presenting  themselves 
(x)  Styles,  234.  (j)  Rep.  Dig.  Peer.  V.  p.  419. 
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in  that  House,  and  claiming  as  of  right  to  sit  there  to  decide  1856. 
appeals  and  writs  of  error,  though  it  was  believed  that  in  Wbnblet- 
ancient  times  they  spoke  and  voted  on  such  matters,  p^t^a- 
These  practices,  if  ever  lawful,  had  now  fallen  into  de- 
suetude. The  observation  quoted  from  himself  as  to 
peerages  for  life,  supposed  to  have  been  uttered  in  the 
debate  in  1851,  was  uttered  without  the  opportunity  for 
consideration,  and  therefore  was  not  to  be  relied  on  as 
a  binding  authority.  The  opinion  referred  to  as  that  of 
Mr.  Justice  Doderidge  did  not  appear  with  certainty  to 
be  his,  and  was  not  sustainable  in  one  part  at  least,  that 
which  related  to  the  grant  of  a  peerage  pwr  auter  vie  (z), 
and  the  creation  of  the  Earl  of  Rutland  for  the  life  of  his 
father,  the  Duke  of  YbrA,  did  not  furnish  an  instance  in 
justification  of  it,  for  he  was  to  succeed  to  his  father's 
title.  The  creation  in  his  case,  therefore,  resembled  the 
practice  of  calling  up  an  eldest  son  in  his  fiither's  lifetime. 

Earl  Grey  did  not  think  that  the  patent  here  could  con- 
trol the  writ,  for  the  patent  was  not  recited  in  it.  Each 
was  independent  of  the  other. 

The  Earl  of  Derby  maintained  the  right  of  the  House  of 
its  own  authority  to  inquire  into  the  patent,  and  contended 
that  a  peerage  for  life  was  now  opposed  to  the  principles  of 
the  constitution. 

Lord  Brougham  supported  the  motion,  the  rejection  of 
which  he  said  would  amount  to  a  declaration  of  the  House 
that  Ufe  peerages  were  valid.  Things  might  be  legal  and 
yet  unconstitutional. 

The  Lords  divided, — Contents     -     Present  -  79\-«q 

Proxies  -  69/^^^ 

Not  Contents,  Present  -  631,.. 

Proxies  -  62/^"^ 


Majority    •    -    -    33 

(«)  See  the  observations  of  Lord  Wynford^  Devon  Peerage  case, 
2  Dow.  &  Clark,  200. 


12  Febmaiy* 
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1856,  The   Committee  for  Privileges   assembled  :  —  Lord 

Wbnbuet-  Redesdale  in  the  Chair. 

Pbuuos.  Lord  Lyndhtarst  stated  his  intention  to  pixxluce  evidence 
to  show  that  within  the  last  400  years  there  was  not  one 
instance  of  a  commoner  with  a  peerage  for  life  taking  his 
seat  in  this  House ;  and  also  evidence  to  establish  that,  on 
several  occasions,  the  House,  of  its  own  will,  and  without 
any  reference  from  the  Crown,  had  directed  committees  for 
privil^es  to  examine  and  report  on  patents  of  peerages. 

Lord  Campbell  intended  to  move,  when  the  House  was 
reconstituted,  as  the  motion  could  not  be  made  in  com- 
mittee, that  notice  should  be  given  to  Sir  J.  Pcarke ;  he  had 
a  ri^ht  to  be  present,  as  the  Hamilton  case  (a)  showed,  and 
that  he  should  sit  and  speak  from  the  woolsack. 

Lord  St.  Leonards  thought  that  there  would  be  a  diffi- 
culty in  that  matter.  In  the  Hamilton  case  there  were 
counsel  for  three  parties,  the  claimant,  the  Crown,  and  the 
House.  Here  the  claim  was  not  watched  by  the  Crown, 
for  the  Crown  was  in  favour  of  the  grant 

Henry  James  Sharpe^  esq.,  the  keeper  of  the  records, 
from  the  Tower,  produced  the  following  documents. 

The  charter  roll  of  the  1  Richard  II  (1377),  containing 
the  creation  of  Gmchard  U Angle  as  Earl  of  Huntingdon 
for  life. 

The  Parliament  roll  of  the  9  Richard  II,  containing  the 
creation  of  Robert  De  Vere  Earl  of  Oxford  to  be  Marquis 
of  Dublin  for  life.  There  was  a  grant  of  revenues  with 
this  creation.  The  earl  was  to  ''  govern  the  land  for  two 
years  at  our  costs  and  expenses  as  reasonably  agreed  on, 
and  after  the  completion  of  the  said  two  years  sustain  and 
maintain  the  same  at  his  own  costs  and  expenses  during  his 
life  aforesaid.''  The  charter  declared  that  this  was  done 
by  the  king  in  full  Parliament,  and  the  nobles  and  com- 
(a)  Lords'  Journals,  18  December  1711- 
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mons  being  present,  he  did  "  ratify,  &c.,  the  same,  as  fiu*  as        1856. 
in  him  lay,  to  the  aforesaid  marquis  for  his  life,  in  form     Wknblet- 
aforesaid."     In  the  9  &  10  Richard  II,  there  was  another     pgat^',. 
grant  of  revenues,  but  in  the  margin  of  it  there  was  a 
statement  that  in  acts  of  the  10th  year  this  patent  was 
'*  restored  to  be  cancelled,"  and  the  earl  was  advanced  to 
be  Duke  of  Ireland  (with  large  grants  attached),  *^  to  have 
and  to  hold  to  the  same  Duke  of  Ireland ^  to  us,  and  our 
heirs,  so  long  as  lie  shall  live,  by  his  homage  liege  only." 
There  was  then  a  grant  to  the  duke  and  his  hiers  '^  upon 
liege  homage  only"  of  ''all  the  lands  which  he  shall  be 
able  to  conquer,  &c."   This  also  was  a  grant  made  in  Par- 
liament with  the  assent  of  the  nobles  and  commons. 

The  Parliament  roll  13  Richard  II,  containing  the  crea- 
tion of  the  Duke  of  Lancaster  as  Duke  of  Aquitaine  for  life. 

The  charter  roll  of  the  21  Richard  II,  containing  the 
creation  (in  Parliament)  of  Margaret  Countess  of  Norfolk 
as  Duchess  of  Norfolk  for  Ufe,  with  a  grant  of  40  marks  a 
year. 

The  patent  roll  of  the  2  Henry  V,  containing  the  creation 
(in  ParUament)  of  John  of  Lancaster  as  Earl  of  Kendal 
and  Duke  of  Bedford  for  life,  with  grant  of  20  /.  for  the 
earldom  and  40  /•  for  the  dukedom. 

The  patent  roll  of  2  Henry  V,  containing  the  creation  of 
Humfrey  of  Lancaster  as  Earl  of  Pembroke  and  Duke  of 
Gloucester  for  life,  with  exactly  similar  grants. 

The  patent  roll  of  the  2  Henry  V,  declaring  the  creation 
of  Richard  of  York  as  Earl  of  Cambridge. 

The  patent  roll  of  the  4  Henry  V,  containing  the  creation 
of  Thomas  Earl  of  Dorset  as  Duke  of  Exeter  ''for  his 
natural  life  only,"  with  a  grant  of  40  L  a  year. 

The  patent  roll  of  the  10  Henry  VI,  and  the  patent  roll 
of  the  11  Henry  VI,  and  the  Parliament  roll  of  the  20 
Henry  VI,  containing  the  creation  of  Sir  John  Cornewall 

VOL.  v.  3  8 
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first  as  Baron  Faunhape  and  then  as  Baron  MUbrokej  with 
seat  in  Parliament^  but  without  limitation  of  tenure. 

The  patent  roll  of  the  11  Henry  VI ,  containing  a  patent 
to  the  Duke  of  Bedford;  and  the  patent  roll  21  Henry  VI, 
containing  a  patent  to  the  Earl  of  Suffolk  and  Alice  his  wife. 
The  former  recited  a  grant,  in  the  second  year  of  the  late 
kingy  of  the  dignity  of  Earl  of  Kendal  and  Duke  of  Bedford 
for  Ufe,  and  a  grant  of  20  /.  and  of  40  /.  for  Ufe,  out  of  the 
issues  of  the  county  of  Bedford^  to  support  the  same;  and 
the  surrender  of  this  grant,  and  a  grant  of  the  same  honours 
to  him  and  the  heirs  male  of  his  body.  The  latter  was  a 
grant  to  the  Earl  of  Suffolk  and  Alice  bis  wife,  in  case  of 
the  death  of  Humfrey  Duke  of  Oloucester,  to  hold  to 
them  and  the  heirs  male  of  their  bodies  the  earldom  of 
Pembroke, 

The  witness  was  ordered  to  withdraw. 

The  Lord  Ckancellor  intimated  that  it  was  the  intention 
of  Lord  Wefisleydale^  as  soon  as  his  state  of  health  would 
permit,  to  present  himself  and  claim  his  seat  He  had  not 
only  received  a  patent  of  creation,  but  a  writ  of  sununons 
to  Parliament ;  and  that  writ  he  was  bound  to  obey. 

Lord  St  Leonardi.—The  issuing  of  the  patent  puts  the 
grantee  of  the  honour  in  a  different  position  from  that  in 
which  he  would  stand  if  a  writ  of  summons  alone  had  been 
issued  to  him.  In  the  latter  case  no  word  as  to  descent  is 
used,  and  the  honours  would  descend  to  heirs  general  (A). 
In  the  former  the  descent  was  specified ;  and  the  appear- 
ance of  Lord  Wensleydaley  and  his  claim  of  a  seat,  would 
be  a  surpri^  on  the  Crown  itself,  which  had  not  intended 
by  the  writ  of  summons  to  give  him  a  peerage  descendible 
to  heirs  general 

(b)  The  point  whether  a  writ  deration  in  the  claim  of  &  ff. 
of  summoDB  created  a  desoendi-  Bedingfield  to  the  Barony  of 
ble  peerage  is  now  under  consi-      Qrwiduon* 
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Lord  Campbell  suggested  that  notice  i^hould  be  given         ^^^* 
that  the  claimant  might  be  heard,  by  himself  or  by  his     Wsnsley- 
comisel  at  the  Bar,  in  support  of  his  claim.  Tkoaqk. 

The  Lord  Chancellor. — Lord  Wemleydale  will  decUne 
to  appear  here  in  that  manner  (c).  This  case  is  coram  non 
judice :  it  has  not  been  referred  by  Her  Majesty  to  the 
House. 

Lord  Campbell. — ^That  does  not  dispense  with  the  neces- 
sity for  the  House  to  observe  the  regular  form  of  pro^ 

ceedin^.  a  ,.  i 

°  Adjourned, 

The  Committee  again  sat  18  Febmary. 

Henry  Stone  Smith,  Esq.,  chief  clerk  in  the  Parliament 
Office,  produced  the  Journals  of  the  House  from  1660  to 
1697,  many  extracts  from  which  were  read  (d).  These 
extracts  related  to  claims  of  peerages  investigated  by  the 
Committee  for  Privileges  under  order  of  the  House.  The 
first  set  of  extracts  related  to  the  Banbury  peerage :  1 3th 
July  1660,  "  It  was  moved,  *  That  there  being  a  person 
that  now  sits  in  this  House  as  a  peer,  who,  as  is  conceived, 
hath  no  title  to  be  a  peer,  videlicet,  the  Earl  of  Banbury/ 
It  is  ordered  that  this  business  shall  be  heard  by  counsel  at 
the  Bar,  Monday  come  sevennight/' 

On  the  6th  June  1661,  the  claimant  having  petitioned  the 
king,  the  petition  was  "  by  His  Majesty's  order  delivered 
to  the  House  to  consider  of." 

26th  October  1669.  "  Upon  the  calling  of  the  House 
this  day,  the  House  taking  notice,  *  That  the  Earl  of  Ban" 
bury^s  name  is  not  in  the  list  by  which  the  lords  were 
called,'  It  is  ordered,  that  it  be  referred  to  the  Committee 
for  Privil^es,  &c." 

(c)  A  letter  from  Lord  Wens-      meeting  of  the  Committee. 
Ifydahf  declining  to  appear  b}"         (df)    Evidence,      WeMleydaXe 
counsel,  ^vasread  at  a  subaequent      Peerage  (18.  >.)• 

3  s  2 
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1856.  In  January  1697,  a  petition  by  the  claimant  was  pre- 

WBirN.BT-  sented  to  the  king,  and  referred  by  the  king  to  the  House. 
PE^nukOE  ^^  ^^  ^^  February  \%91  a  Representation  was  drawn  up 
by  the  lords  to  be  presented  to  the  king,  ''  in  relafion  to 
the  proceedings  of  this  House  upon  the  petition  of  a  person 
who  claims  the  title  of  Earl  of  Banbury.'^  This  Representa- 
tion set  forth  the  reference  to  the  House  on  the  claimant's 
petition  to  the  king ;  a  subsequent  petition  from  the  claim- 
ant to  the  House,  praying  that  he,  **  being  indicted  for  the 
death  of  Philip  Lawson,  might  be  admitted  to  his  trial  by 
his  peers/'  and  the  resolution  of  the  House  thereon,  ^  That 
the  petitioner  had  no  right  to  the  title  of  Earl  of  Banbwry" 
An  extract  from  the  Journals  of  the  25th  November  1661 
was  read,  from  which  it  appeared  that  ^^  the  name  of  Viscount 
Purbeck  not  being  in  the  list  of  the  names  of  the  lords  by 
which  this  House  was  called  this  day.  It  is  ordered,  that 
it  be  referred  to  a  Committee  for  Privileges,  to  consider 
whether  he  be  to  sit  in  this  House  as  a  peer  or  not" 

On  the  18th  August  1660,  ''  Upon  information  to  the 
House,  by  the  Marquis  of  Hertford^  that  a  patent  is 
granted  to  the  Marquis  of  Worcester,  which  is  a  prejudice 
to  other  peers,  It  is  ordered,  that  the  consideration  of 
the  said  patent  is  referred  to  the  consideration  of  these 
lords  following."  Then  follows  a  list  of  twenty-nine  peers, 
with  power  to  send  for  persons  and  **  the  patent."  On  the 
20th  August  the  Lord  Chief  Baron  and  the  Attorney- 
general  were  ordered  to  attend  to  advise  '^  the  Lords  Com- 
mittees in  point  of  law  concerning  the  Marquis  of  Wor- 
cester's patent."  The  patent  was  to  create  the  Marquis  of 
Worcester  to  be  **  Duke  of  Somerset  on  certain  conditions 
on  his  part  to  be  performed,  which  he  hath  not  per- 
formed." Other  proceedings  were  taken,  and  on  the 
3d  of  September  the  Marquis  "  delivered  up  the  patent 
to  his  Majesty  for  the  dukedom  of  Somerset.'^ 
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The  JonrnalB  of  the  12th  November  1 694  were  produced,        1^66. 
from  which  it  appeared,  that  on  that  day  an  order  was     Wbhsi^kt- 
made  to  refer  it  to  the  Committee  for  Privileges  to  con-     pj^^og, 
sider,  **  whether,  if  a  lord  called  by  writ  into  his  father's 
barony  shall  happen  to  die  in  the  lifetime  of  his  father,  the 
son  of  that  lord  (so  caUed)  be  a  peer,  and  hath  right  to 
demand  his  writ  of  summons?"    The  Lords  reported  that 
^'  they  find  no  precedent  in  this  case ;"  and  a  debate  arising 
on  this  report,  so  far  as  it  was  applicable  to  the  case  of 
''  Charles  Lord  Clifford  (son  and  heir  of  Charles  Lord 
Clifford  of  Launsburghf  who  was  caDed  by  writ  to  Par- 
liament in  the  lifetime  of  his  father,  the  present  Earl  of 
Surlington)"  the  House  decided  that  he  was  entitled  to  a 
writ  of  summons  as  Lord  Clifford  of  Launsburgh. 

On  the  16th  March  1694,  ''after  hearing  the  Attorney'^ 
general  in  relation  to  baronies  by  descent,  whose  ancestors 
were  called  by  writ,  as  also  counsel  in  behalf  of  several 
peers  of  this   House  who  think    themselves  concerned 
therein,"  consideration  of  the  matter  was  adjourned.    On 
further  debate,  on  the   19th  March  1694,  ''  This  ques- 
tion was  put,  '  Whether  if  a  person  summoned  to  Parlia- 
ment by  writ,  and  sitting,  die,  leaving  issue  two  or  more 
daughters,  who  all  die,  one  of  them  only  leaving  issue,  such 
issue  has  a  right  to  demand  a  summons  to  Parliament?" 
and  it  was  resolved  in  the  affirmative,  Lords  Greg  and 
CiUpeper  dissentient.     A  protest  was  afterwards  entered 
against  the  resolution,  signed  by  the  Duke  of  Norfolk^  b.  m., 
and  the  Lords  Bridgewaterj  Brooke,  Herbert,  Rochester, 
Scarbrough,  and  Torrington. 

On  the  2d  March  1710,  the  House  referred  it  to  a  Com- 
mittee, to  consider  whether  the  Duke  of  Ormonde,  under 
the  title  of  Lord  Dingwall,  of  Scotland,  should  be  placed 
in  the  list  of  the  nobility  of  that  kingdom  after  Lord  Mad- 
derley.    On  the  10th  Jviy  1710,  the  Committee  reported 
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185C.         that  his  place  was  "  immediately  before  the  Lord  Cram- 
Wenslbt-     toun.^ 

Pee^ob.  ^°  *®  ^^^  December  1711,  "  Notice  being  taken  'that 

in  the  list  of  nobility  delivered  by  Garter  King-at-Arms, 
there  is  inserted  James  Hamilton^  Duke  of  Hamilton  and 
Brandon f  amongst  the  dukes/  and  the  House  being  in- 
formed that  a  patent  is  lately  passed  the  great  seal  for 
creating  the  said  Duke  of  Hamiltony  Duke  of  Brandon^ 
it  was  ^'  Ordered  that  on  the  20th  instant,  this  House  will 
take  the  patent  into  consideration/'  and  that  *^  the  privy 
seal  bill  of  the  patent  be  laid  before  this  House."  The 
Judges  were  ordered  to  attend.  The  Duke  of  BamlUm 
was  heard  by  counsel,  and  the  privy  seal  bill  and  enrol- 
ment were  read.  After  several  questions  proposed,  the 
following  was  resolved  in  the  affirmative :  ''  That  no  patent 
of  honour  granted  to  any  peer  of  Great  Britain  who  was 
a  peer  of  Scotland  at  the  time  of  the  Union,  can  entitle 
such  peer  to  sit  and  vote  in  Parliament,  or  to  sit  upon  the 
trial  of  peers.** 

A  protest  was  entered  against  this  decision,  signed 
Ormonde f  Oxford  and  Mortimer^  Winchihea^  Harcourt,CJ&., 
RiverSj  lilantyrej  Pouletty  AfoTj  Loudoun j  Roseberrie,  Hay, 
Boy/e,  Home,  Orkney,  Balmerino,  Hunsdon,  Osborne, 
Kilsyth,  Clarendon.*^ 

On  the  14th  June  1781,  "  A  petition  of  the  most  noble 
Douglas  Duke  of  Hamilton  and  Brandon"  praying  for  a 
writ  of  summons  as  such,  in  virtue  of  the  creation  by  Queen 
Anne,  was  presented  to  his  Majesty,  and,  together  with  the 
Attorney-generate  report  thereon,  was  by  his  Majesty 
referred  to  the  House.  A  Committee  for  Privileges  sat  on 
the  6th  June  1782 ;  the  Judges  attended ;  and  after  coun- 
sel for  the  claimant  and  for  the  Crown  had  been  heard, 
the  question  was  put  to  the  Judges,  "  Whether  by  the 
23d  article  of  the  Act  of  Union,  which  declares  all  peers 
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of  Scotland  to  be  peers  of  Great  Britain,  with  all  the 
privileges  enjoyed  by  the  peers  of  Enghuidy  except  the 
right  and  privilege  of  sitting  in  the  House  of  Lords,  and 
the  privileges  depending  thereon,  the  peers  of  Scotland 
be  disabled  from  receiving,  subsequently  to  the  Union,  a 
peerage  of  Great  Britain,  with  all  the  privileges  usually 
incident  thereto."  The  Lord  Chief  Baron  deUvered  the 
unanimous  opinion  of  the  Judges,  that  '^  they  are  not  disr 
abled"  from  receiving  such  patent  The  House  after- 
wards presented  a  report  to  the  king,  certifying  "  our 
humble  opinion  and  advice  that  the  said  Duke  of  Bran- 
don  is  entitled  to  his  writ  of  summons." 

The  third  volume  of  the  printed  Rolls  of  Parliament  was 
produced,  and  an  entry  of  the  21st  Richard  II,  entitled, 
"  Prefection  des  Dues,"  was  read.  This  document  de- 
scribed the  creation,  by  the  king  **  sitting  in  Parliament 
crowned  in  his  royal  Majesty,"  of  Henry  of  Lancaster, 
Earl  of  Derby,  to  be  Duke  of  Hereford,  "  to  hold  to  him 
and  the  heirs  male  of  his  body,  &c.  Also,  on  the  same  day, 
and  in  the  same  form  and  manner,"  were  the  creations  of 
Edward,  Earl  of  Rutland,  to  be  Duke  of  Albemarle ;  of 
Thomas,  Earl  of  Kait,  to  be  Duke  of  Surrey ;  of  John,  Earl 

of  Huntingdon,  to  be  Duke  of  Exeter ;  of  Thomas^  Earl  of 

• 

Nottingham,  to  be  Duke  of  Norfolk ;  oi  Margaret,  Countess 
of  Norfolk,  to  be  "  Duchess  o(  Norfolk  for  her  life,  and  upon 
this  hath  sent  to  her  his  charter  of  creation  abovesaid ; " 
also  of  John,  Earl  of  Somerset,  to  be  Marquis  of  Dorset ;  of 
Sir  Thomas  Le  Despenser,  to  be  Earl  of  Gloucester ;  of  Sir 
Ralf  De  Neui/l,  to  be  Earl  of  Westmoreland ;  of  Sir  Thomas 
de  Percy,  to  be  Earl  of  Worcester ;  and  of  Sir  IV,  Le  Scrap, 
to  be  Earl  of  Wiltshire.  No  term  of  tenure  was  mentioned 
in  any  one  of  the  last  five  creations. 

Lord  Lyndhurst  gave  notice  that  at  the  conclusion  of 
the  evidence  he  should  move  that  the  committee  do  agree 


1856. 
Wenslet- 

DALE 

Peeraob. 
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1856.  to  the  following  report :  "  The  Committee  have,  as  directed 
WsifsLET-  by  the  House,  examined  and  considered  the  copy  of  the 
Fekbaqr.  '^*^™  patent,  purporting  to  create  the  Right  hon.  Sir 
Jama  Parke,  knt,  a  Baron  of  the  United  Kingdom  for 
life ;  and  they  report  it  as  their  opinion  that  neither  the 
said  letters  patent,  nor  the  said  letters  patent  with  the  writ 
of  summons  issued  in  pursuance  thereof,  can  entitle  the 
grantee  therein  named  to  sit  and  vote  in  Parliament" 

Adjourned. 

19  February.       JET.  S.  SmUh,  Esq.,  produced  Appendix  V.  to  the  Fifth 

Report  on  the  Dignity  of  a  Peer,  from  which  was  read  an 
entry  from  the  patent  roll,  1 1  Henry  VI ,  relating  to  Humphrey , 
Duke  of  Gloucester  (e).  The  patent  recited  the  grant  by 
Henry  V,  to  ''  his  most  dear  brother  Humfrey,  Duke  of 
Gloucester,  of  the  alien  priory  of  Pembroke,  with  the  appur- 
tenances, to  have  to  him  and  the  heirs  of  his  body,"  during 
the  war  with  France,  together  with  a  grant  of  issues  to 
support  the  dignity ;  then  the  patent  made  in  Parliament, 
'*  with  the  assent  of  the  prelates,  nobles,  and  commons/' 
advancing  '*  his  aforesaid  brother  to  be  Earl  of  Pembroke, 
and  after  that  to  be  Duke  of  Gloucester;  to  have  and 
hold  to  his  same  brother  the  styles,  honours,  and  names  of 
Earl  and  Duke  aforesaid  for  the  whole  of  his  natural  life ; " 
and  furthermore  a  grant  for  his  life  of  20  /,  a  year  to  sup- 
port the  earldom  and  40  /.  a  year  to  support  the  dukedom ; 
that  a  peace  was  concluded  between  France  and  England; 
that  no  issues  had  been  received  by  the  Crown  to  pay  the 
said  two  sums  :  that  the  said  Earl  and  Duke  had  '^  restored 
to  us  in  our  Chancery  to  be  cancelled  the  said  letters,  as 
well  of  his  advancement  to  be  Earl  and  Duke,  as  of  ike 
priory,"  and  then  followed  a  grant  of  the  honors,  and  of  the 

(«}  Evidence,  Wensliydale  Peerage  (18.  ^.),  p.  87. 
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vevenuesy  to  ''  our  aforesaid  unde  and  the  heirs  male  of  his         1866. 
body  for  ever/'  both  made  with  the  assent  of  Lords  and     W^blbt- 
Commons  in  Parliament  Pemuok 

Mr.  Smith  also  produced  the  Journals  of  this  House  for 
1692,  with  entries,  showing  the  proceedings  of  the  House 
in  the  case  of  the  Earl  of  Lincoln's  writ  and  patent  (/). 
On  the  25th  January  1692,  it  was  ''  Ordered  by  the  Lords 
spiritual  and  temporal  in  Parliament  assembled,  it  shall 
be,  and  it  is  hereby  referred  to  the  Lords  Committees  for 
Privileges  to  inspect  the  patent  of  the  Earl  of  Lincoln 
and  his  pedigree,  and  report  their  opinion  thereon  to  this 
House."  The  report  made  two  days  afterwards  declared 
'<  the  pedigree  is  dear,''  and  the  Earl  took  his  seat 

Henry  J.  Sharpe,  Esq.,  produced  from  the  Rolls  Chapel 
the  patent  rolls  of  the  4  James  I,  containing  a  patent,  which 
created  ''  James  Hay,  knight,  serjeant  of  our  chamber," 
a  peer  for  life.  The  patent  recited  the  services  of  Sir 
Jiones  Hay,  and  proceeded  thus :  '^  Of  our  especial  grace, 
tec*  we  do  will  and  grant  that  the  said  James  Hay,  during 
his  life,  in  all  places  and  honourable  assemblies  within  our 
reahn  of  JEngland,  as  well  in  our  presence  as  elsewhere, 
other  than  in  our  Parliaments,  may  have  and  obtain  a  seat 
in  the  place  next  to  the  Barons  and  Magnates  of  this  our 
realm  of  England,  and  may  have  place,  take  precedence 
ol^  and  sit  before  all  other  knights  and  gentlemen  whom* 
soever  in  our  sidd  realm  of  England  during  his  Ufe,  other 
than  those  being  Barons  and  of  superior  ranks  in  our 
realm  of  England,  and  that  he  be  in  all  respects  accounted 
as  a  Baron,  the  liberty  of  voting  and  sitting  in  Parlia- 
ment excepted.  We  will  also,  that  the  aforesaid  James 
Moy  shall  be  acknowledged,  accounted,  and  called  Lord 
Hag,  and  shall  make  use  of  and  enjoy  the  same  style,  title, 
and  honour,  except  as  before  excepted,  during  his  life." 

{f)  Evidence,  &c.  (18. '.),  p*  OI4 
TOL.  T.  3  T 
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1856.  The  patent  rolls  of  the  13  James  I  were  produced ;  they 

Wknklbt-     contained  the  creation  of  the  same  person  to  be  Baron  Hay 
i>™^-      of  Sawley.  with  succession  to  the  heirs  male  of  his  body. 

Mr.  Smith  also  produced  the  patent  rolls  of  the  35  Hemry 
VIII,  creating  "  JUurraugh  Obreen  to  be  Earl  of  Tomon*' 
I'lTiomand]  '^in  our  kingdom  of  Ireland,  with  place  and 
voice  in  our  Parliaments,  in  our  aforesaid  kingdom  of  Jre- 
land,'*  "  for  the  term  of  his  life.''  The  patent  further  granted 
that  after  the  decease  of  Murrough  Obreen  ''  the  aforesaid 
name,  style,  dignity,  honour,  &c.,  do  remain  to  that  most 
approved  man,  our  subject  Danagh  Obreen,  to  have  to  the 
same  Danagh  Obreen  for  term  of  his  Ufe."  The  patent  went 
on  thus,  "And  furthermore  of  our  more  abundant  special 
grace,  the  aforesaid  Murraugh  Obreen  to  be  a  baron  of  the 
Parliament  of  our  kingdom  of  Ireland,  we  do  ordain, 
appoint,  create  and  constitute  by  these  presents,  and  the 
title,  name  and  style  of  Baron  Insykuyne  \^InchiqHuC\y  in 
our  kingdom  of  Ireland  aforesaid,  and  seat  in  singular  the 
Parliaments  within  the  said  kingdom  of  Ireland  hereafter 
to  be  assembled,  and  other  our  rights,  &c.  of  the  same 
kingdom  to  the  barons  of  the  same,  &c.,  we  do  g^ve  and 
grant;  and  we  will  that  he  do  enjoy  the  aforesaid  name, 
&c.  of  Insghwyne,  with  all  honours,  preeminences,  pre* 
rogatives,  commodities,  and  other  the  premises  to  the  same 
belonging,  to  the  aforesaid  Murrough  Obreen,  and  the 
heirs  male  of  his  body  lawfully  begotten.^'  Then,  because 
honours  created  greater  expenses,  there  followed  a  grant 
to  Murrough  Obreen  of  certain  revenues  to  support  the 
same,  the  grant  being  to  "  Murrough  Obreen,  and  the 
heirs  male  of  his  body,"  &c.,  to  be  held  by  knight  sendee. 

Mr.  Sharpe  also  produced  the  patent  roll  of  the  35  Hwry 
VIII,  Part  6,  containing  a  grant  to  Donagh  Obreen. 
After  reciting  his  eminent  services  the  patent  proceeded, 
**  him,  the  said  Donagh  Obreen,  Baron  of  Ibrackagn,  in  oar 
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aforesaid  kingdom  of  Irelandj  we  do  ordain,  appoint,  create*        1856. 
and  constitute  by  these  presents,  and  the  title,  name  and     Wbkslet- 
style  of  Baron  of  Ibrackayn^  in  our  aforesaid  kingdom  of     p^^oE 
Ireland,  and  seat  in  singular  the  Parliaments  within  the 
said  our  kingdom  of  Ireland  hereafter  to  be  assembled, 
and  other  our  rights  and  privileges  of  the  same  kingdom  to 
the  barons  of  the  same  by  law  and  custom,  or  by  any 
other  means  pertaining,  to  the  same  Dcnagh  Obreen,  we 
do  give  and  grant,"  &c.     It  then  recited  the  grant  to  ilf tir- 
rauffk  Obreen  of  the  earldom  of  Toman  "  for  the  term  of 
his  life,  remainder  thereupon  immediately  after  his  decease 
to  the  aforesaid  Donagh  Obreen  for  the  term  of  his  life,'* 
and  went  on  to  grant,  ^*  by  these  presents  to  the  aforesaid 
Donagh  that  he  immediately  after  the  death  of  the  afore- 
said Murrough  Obreen  shall  be  Earl  of  Tomon,  and  have 
the  estate,  title,  style,  honour  and  dignity  of  Earl  Tomon, 
with  all  pre-eminences,''  &c.,  "  for  the  term  of  his  life." 
Then  followed  a  grant  to  maintain  the  state  of  Baron  of 
Ibrackayn. 

Lord  Glenelg  moved  that  the  following  questions  be  put  22  February. 
to  the  Judges: — 1.  Is  it  in  the  power  of  the  Crown  to 
create,  by  patent,  the  dignity  of  a  Baron  of  the  United 
Kingdom  for  Ufe? — 2.  What  rights  and  privileges  does 
such  a  grant  confer  ? 

This  was  objected  to  on  the  ground  that  the  present 
inquiry  did  not  involve  any  other  question  than  that  of  a 
right  to  sit  and  vote  in  the  House,  which  was  not  a 
question  of  mere  law. 

After  debate  the  motion  was  negatived  by  142  to  111. 

The  House  then  resolved  itself  into  a  Committee  for 
Privileges. 

Mr.  ITicmas  Edlyne  Tomlins  deposed  that  he  had 
examined  the  records  at  the  Rolls  Chapel,  from  the  reign 
of  Richard  II,  to  the  end  of  that  of  Queen  Mary  inclusive. 
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18£6.  and  only  finind  die  entry  of  the  creations  of  Murraugk 
WsMSLEt-  and  Dimagh  O'Brien  (Obrein)  for  life. 
Fkbbaob*  ^jot^  I^fndhunt  then  moved  that  the  Committee  do 
agree  to  the  fdlowing  report :  ''  The  Committee  hare,  as 
directed  by  the  House,  examined  and  considered  the  copy 
of  the  letters  patent,  porporting  to  create  the  Right  boo* 
Bir  Jame$  Parke,  knight,  a  Baron  of  the  United  Kingdom 
for  life ;  and  they  report  it  as  their  opinion  that  neither 
the  said  letters  patent,  nor  the  said  letters,  with  the  usual 
writ  of  summons  issued  in  pursuance  thereof,  can  entitle 
the  grantee  therein  named  to  sit  and  vote  in  Parlia* 
ment" 

Earl  Or^  moved  ah  amendment,  ''  To  leave  out  all 
the  words  after  the  word  '  opinion '  for  the  purpose  of 
inserting  the  following  words,  viz. :  '  That  the  highest  legal 
authorities  having  declared  the  Crown  to  possess  the  power 
of  creatii^  peerages  for  life,  and  this  power  having,  in 
some  cases,  been  exercised  in  former  times,  the  House 
of  Lords  would  not  be  justified  in  assuming  the  iU^ality 
of  the  patent,  creating  the  Right  hon«  Sir  Jama  Parhf 
Baron  WenJeydah,  for  lifo^  and  in  refusings  upon  that 
assumption,  to  permit  him  to  take  his  seat  as  a  peer/  " 

After  long  debate  oa  the  question  ''  Whether  the  wwds 
proposed  to  be  left  out  shall  stand  part  of  the  question? " 
it  was  resolved  in  the  affirmative  by  92  to  67.  The  original 
motion  was  then  agreed  to,  and  the  report  was  ordered  to 
be  made  to  the  House. 

25  February.  The  Report  of  the  Conmiittee  was  presented,  and  after 
debate  agreed  to.  And  it  was  by  the  House  Resolved  sod 
Adjudged  accordingly. 


INDEX. 


ADMIRALTY,  COURT  OF. 

In  an  action  by  a  shipowner  against  the  charterers  for  freight, 
the  charterers  pleaded  that  after  the  freight  had  been  earned, 
and  after  the  commencement  of  the  suit,  the  obligee  of  a 
bottomry  bond,  by  which  ship  and  freight  were  hypothecated, 
instituted  in  the  Court  of  Admiralty  a  suit  against  ship  and 
freight,  whereon  a  monition  issued,  commanding  the  Plaintiff 
to  bring  into  Court  the  proceeds  of  the  wreck  and  stores  of 
the  ship,  and  the  Defendants  to  bring  into  Court  the  money 

.  due  for  freight,  to  abide  the  judgment  of  the  Court,  and  that 
the  defendants  had  done  so  : — Held,  affirming  the  judgments 
of  the  Courts  of  Exchequer  and  Exchequer  Chamber,  that 
this  was  a  good  plea  in  bar  to  the  action. — Plan  v.  Potts,  383. 

Construction  of  the  3  &  4  Fict.  c.  65. — Id, 
AFFIDAVIT. 
I.  The  23  &  24  Geo.  3,  c.  39  (Ir.),  gives,  by  s.  1,  to  **  any  tenant 
for  life  or  lives,  by  settlement,  dower,  or  courtesy,  jointure, 
lease,  or  office  civil,  military,  or  ecclesiastical,  impeachable  of 
waste,  or  any  tenant  for  years  exceeding  14  years  unexpired, 
who  shall  plant,  or  cause  to  be  planted,  any  timber  trees," 
&c.,  the  right  to  cut  the  same  during  the  term.  The  second 
section  provides,  **  that  any  tenant  so  planting,"  ^c,  shall, 
within  12  months,  lodge  with  the  clerk  of  the  peace  of  the 
county  an  affidavit,  **  reciting  the  number  and  kinds  of  the 
trees  planted,  and  the  name  of  the  lands,  in  form  following." 
The  form  given  is,  **lyA,  B.,  do  swear  that  I  have  planted, 
or  caused  to  be  planted,  on  the  lands  of  ,  held  by 

me  from  ,"  and  ''that  I  have  given  notice  to 

the  person  under  whom  I  immediately  derive,  or  his  agent, 
of  my  intention  to  register."  A.  held  lands  from  B,  under 
leases  for  lives,  on  different  demises  granted  by  B.'s  ancestor 
to  ^.'s  ancestor :  A.  planted  trees^  and  made  the  affidavit, 

VOL.  V.  3  U 
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but  mentioned  lands  held  under  different  demises,  and  did  not 
distingnish  the  number  of  trees  planted  on  each  land :— Held, 
that  the  second  section  of  the  statute  included  a  tenant  for 
life,  and  that  the  affidavit  was  suf^cienU^MounieasheU  y. 

(yNeiU,  937 : 
Held,  also,  that  under  this  statute  an  affidavit  might  be  made  by 
the  agent  tod  manager  of  ^.,  for  and  on  behalf  of  A, — Id. 
2.  A,  also  occupied  lands  under  C  adjoining  to  those  of  B. ;  J.*B 
agent  made  an  affidavit,  including  both  descriptions  of  lands^ 
and  giving  the  gross  number  of  the  trees  planted,  but  not 
distingubhing  the  number  planted  on  the  land  of  B.  from 
those  planted  on  the  land  of  (7. : — Held  insufficient. — Id, 

AGENT.    See  AmvATCt. 

AGREEMENT.    See   Contract,    Compaict,    Dirbctobs,  Eanrrr, 
SoucrroR  and  Client. 

ANNUITIES.    ^  Will,  2. 

APPEAL.    See  Practice. 

ARBITRATION.    ^Contract. 

ARMS.    «S^WIL^4• 

ARRANGEMENT,  DEED  OF.    See  Bankruptcy. 

ARREST.    ^Practicb. 

ATTORNEY-GENERAL. 

Q,u.  Whether,  where  the  validity  of  anezisting  grant  of  a  peerage 
is  questioned,  the  AUomey-Oeneral  is  bound  to  appear  to 
support  it  ? — Fermoy  Peerage^  716. 

AWARD.    See  Contract. 

BANKERS. 

Trustees  of  a  charity  in  Dublin  incorporated  by  Act  of  Parlia- 
ment, and  having  a  common  seal,  possessed  stock  in  the  public 
funds,  whiqh  stock  was  in  Ireland  registered  in  the  Bank  of 
Ireland.  (7.,  the  secretary  of  the  incorporated  trustees,  was 
allowed  to  have  the  seal  in  his  possession.  Five  several  powers 
of  attorney  prepared  in  different  years,  sealed  with  the  seal  of 
the  incorporated  trustees,  the  due  affixing  of  which  seal  was 
attested  by  witnesses,  who  (though  without  any  fraudulent 
intention)  attested  what  was  not  true,  since  the  seal  was 
affixed  by  the  unauthorised  act  of  the  secretary  alone,  were 
presented  to  the  bank,  and  the  stock  was  transferred.  The 
facia  were  afterwards  discovered,  and  6r.,  the  secretaiy, 
was  indicted  and  convicted.  By  a  power  of  attorney  duly 
executed,  the  trustees  then  authorised  (7.  to  transfer  the  stock, 
but  the  bank  refused  to  make  the  transfer.    An  action  was 
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brought  by  the  trustees  on  this  refusal ;  the  judge  who  tried 
the  cause,  told  the  jury  that  if  under  these  circumstances 
the  trustees  had  so  negligently  conducted  themselres  as  to 
contribute  to  tlie  loss,  the  verdict  must  be  giren  for  the  bank. 
On  exceptions  for  this  direction  : — Held,  that  it  was  wrong. — 
Bank  oflrsUmd  t.  Trustees  ofEvan^  CharUies,  989. 

BANKRUPTCY. 

1.  A  deed  of  arrangement,  though  executed  by  six-seventhfl  in 

number  and  value  of  the  creditors  of  an  insolvent  estate,  will 
not  be  binding  on  the  rest,  if  executed  so  as  to  be  capable  of 
being  carried  into  effect  before  the  passing  of  the  Act  12  &  13 
Viet  c.  10Q.^Larpent  v.  BMy,  481 ;  Nohle  v.  Oadban,  604. . 

2.  Qu.  Whether  such  a  deed  to  be  within  the  Statute  must  provide 

for  the  complete  distribution  of  the  insolvent's  estate  and 
effects  without  any  reservation  whatever  ?  It  seems  that  it  is 
void,  if  it  only  provides  for  such  distribution  among  those 
creditors  who  are  parties  to  it. — Id, 
S.  Qn.  As  to  the  effect  of  the  word  now  in  the  224  s.  of  the 
Statute  ^--Af. 

BILL  OF  EXCEPTIONS.    «S^  Erbor,  MisDiascnoir,  PiucncB. 

BILLS  OF  EXCHANGE.    See  Usunr. 

«  CAPITAL  PROPERTY."    See  Will,  4. 

«  CARBURET  OF  MANGANESE."    See  Pateht. 

CHARGES.    See  Mortoaob,  2.     Trusts,  1.    Usury,  4.    Will,  2. 

CHARITY.    See  Costs,  Iwormatiov,   Misdirection,   PRAcncSy 

Words.     Mranino  of. 
CLIENT.    See  Soucitob  ▲nd  Client. 

COMMITTEE  OF  LUNATIC.    See  Evidsncb. 

COMPANY.    See  Contract,  Directobs,  Foreign  Court. 

1.  Where  an  Act  creating  a  ndlway  company,  or  giving  new  powers 

to  an  existing  company,  authorises  the  purchase  of  lands  for 
extraordinary  purposes,  a  person  who  agrees  to  sell  his  land 
to  the  company  is  not  bound  to  see  that  it  is  strictly  required 
for  such  purposes  :  if  he  does  not  know  of  any  intention  to 
misapply  the  funds  of  the  Company,  but  actsbondfide  in  the 
matter,  he  may  enforce  performance  of  the  contract. — Eastern 
Cauntiet  Railway  Company  v.  Hawkes,  881. 

2.  Promoters  of  a  Company  proposing  to  malce  a  line  of  railway, 

or  persons  standing  in  a  similar  situation  as  directors  of  all 
existing  company  applying  to  Parliament  for  authority  to 
make  a  new  line,  may  lawfully  enter  into  a  contract  for  land 
that  will  be  necessary  for  the  purposed  line,  should  the  Bill 
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paasi  and  when  it  has  passed,  such  contraet  will  be  yalid,  and 
may  be  enforced.  The  mere  want  of  legal  power  to  make  the 
contract  at  the  moment  of  entering  into  it,  will  not  affect  its 
validity  afterwards. — Eastern  CoufUies  Railway  Company  v. 
Hawkti,  331. 

4.  Secuij  where  the  Act  is  itself  illegal,  and  Parliament  is  to  be 
asked  to  legalise  it.— /(f. 

6*  Where  a  contract  for  the  purchase  of  land  is  made  by  the 

projectors  of  a  proposed  line  of  railway,  though  an  action  at 

^   law  may  be  maintained  upon  the  contract,  a  court  of  equity 

will  not,  simply  on  that  account,  refuse  its  interference  to 

compel  specific  performance. — Id, 

•6.  Where  the  projectors  of  a  railway  company,  in  order  to  induce 
a  landowner  to  withdraw  his  opposition  to  their  Bill,  enter 
into  a  contract  with  him,  in  which  the  stipulation  is  that  the 
contract  b  to  be  performed  by  the  company  after  the  compsny 
shall  have  obtained  an  Act  of  Incorporation  from  Parliament, 
such  contract  to  be  yalid  ought  to  be  one  which  might  be 
lawfully  made  by  the  company  after  incorporation. — Preston 
V.  Liverpool^  S^c^  BaUtoayy  605. 

7.  It  is  uUra  vires  of  a  corporation  established  for  the  purpose  of 

making  a  railway,  to  enter  into  a  covenant  to  pay  a  large  sum 
of  money  to  a  man  for  not  opposing  the  paadng  of  the 
company's  Bill  in  Parliament — Id. 

8.  (7.  P.  was  a  landowner,  a  railway  company  was  projected,  aod 

for  the  intended  railway  some  of  his  land  would  be  required. 
He  threatened  to  oppose  the  Bill.  The  projectors  entered 
into  an  agreement  with  him,  that  *^  in  case  the  company  shall 
obtain  an  Act  of  Incorporation,  the  company  shall  pay  to 
C,  P.  1,000  U  for  all  lands  required  by  the  company  lor  the 
due  making  of  the  ndlway,  and  4,000  /.  for  residential  injury 
to  the  estate  and  hall  of  C.  P."  That  a  tunnel  should  be 
constructed  in  a  particular  manner  through  a  part  of  his 
property,  and  that  a  passenger  station  should  be  made,  &e. 
C7.  P.  withdrew  hb  opposition,  and  the  Bill  passed:  the 
railway  was  not  made,  nor  were  the  lands  required : — Held, 
that  this  was  not  a  contract  which  on  the  mere  passing  of  the 
Bill  entitled  C.  P.  to  chdm  from  the  company  payment  of  the 
money. — Id. 

CONTRACT,    j^  Corporation,  Eaurrr. 

1.  A  contract  between  a  railway  company  and  a  building  con- 
tractor, stipulated  that  payments  should  from  time  to  time, 
iluzing  the  progress  of  the  works,  be  made  by  the  company  to 
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the  contractor,  raeh  payments  to  be  made  on 
granted  bj  the  **  principal  engineer  of  the  company,  or  his 
aasistant  resident  engineer."  In  case  of  dispute  between  the 
contractor  and  the  assistant  resident  engineer,  the  decision  of 
^the  principal  engineer  of  the  company''  was  to  be  final ;. 
but  at  the  completion  of  the  works,  if  the  contractor  and  the 
.  principal  engineer  difiered,  the  differences  between  them  were 
to  be  settled  by  arbitration.  After  differences  had  so  arisen 
between  the  contractor  and  the  company,  it  was  discoTered  by 
the  former  that  the  principal  engineer  was  a  shareholder  in 
the  company.  On  a  bill  to  haye  accounts  taken,  one  of  the 
grounds  for  which  was  this  fact,  then  first  discoTered : — Held, 
that  (no  fraudulent  concealment  being  alleged)  it  formed  no 
ground  for  relief;  for  that  by  contract  the  contractor  had 
bound  himself  to  submit  to  the  judgment  of  a  particular 
individual,  whose  position  as  principal  engmeer  made  him 
interested  for  the  company*  The  case  of  Dimef  t.  The  Grand 
Junction  Canal  Company  (3  H.  L.  Cas.  769),  held  not  to 
apply.— /Sanger  r.  The  Great  Western  Railway  Campat^, 
72. 

2.  A  contractor  undertook  to  do  certun  works  within  a  gtren  term, 

or  to  pay  certain  fixed  sums ;  whether  these  were  penalties 
or  unliquidated  damages,  was  not  necessarily  the  subject  of  a 
bill  in  Equity,  but  might  properly  hare  been  decided  in  an 
action  at  law.  The  fiict  that  a  bond  with  a  penalty  had  been 
given  to  secure  the  payment  of  them,  was  itself  strong  evi- 
dence to  show  that  they  were  liquidated  damages. — Id. 

3.  A  contractor  agreed  with  an  incorporated  company  to  do  certun 

works,  the  contract  being  under  seal.    In  this  contract  there 
was  a  stipulation,  that  if  the  company  should  think  proper  at 
any  time  to  make  any  addition  to  the  original  works,  the 
company  should  be  at  liberty  to  do  so  on  giving  him  written 
instructions  for  that  purpose,  signed  by  the  principal  or  as- 
sistant engineer.    A  verbal  arrangement  was  afterwards  made 
by  the  principal  engineer  for  the  execution  of  certain  extension, 
works,  allowing  for  a  variance  in  the  prices,  but  stipulating 
that  with  the  exception  of  that  variance,  all  the  provisions  of 
the  contract  should  be  considered  as  applicable  to  the  extension 
work.    This  work  was  executed  by  the  contractor  under  this- 
arrangement :— Held,  that  he  could  not  afterwards  reject  the 
terms  oi  the  contract,  and  claim  remuneration  for  the  work  aa^ 
upon  a  quantum  meruit,  nor  could  he  ask  in  Equity  for  accounia. 
to  be  taJcen  independentiy  of  the  contract. — Id* 
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4.  In  a  contxAct  with  a  railway  company  for  the  exeention  of 
oertiun  worlu,  ib«re  was  a  claoae  empowering  the  company, 
after  notice,  to  take  posBeaaion  of  the  plant,  and  to  finish  the 
work :  the  company  acted  on  this  clause : — Held  that  this  did 
not  furnish  ground  for  a  hill  in  Equity  as  putting  an  end  to 
the  contract,  though  it  might  be  the  subject  of  an  action  for 
damages.— Ax»^  v.  The  Great  IVetiem  RaUwojf  Company 
72. 

6.  9F.  M.  had  giTen  a  bond  and  warrant  of  attorney  to  secure  the 
repayment  of  a  sum  of  money.    Judgment  had  been  entered 
up,  but  not  executed ;  the  b<md  and  warrant  of  attorney  came 
into  the  possesion  of  Z.,  as  personal  representatiye  of  the 
original  obligee.    She  was  on  terms  of  affectionate  friendship 
with  W»M.y  and  often  said  that  he  had  been  unfairly  treated, 
in  being  made  to  enter  into  these  securities.    L,  had  in  early 
life  received  from  the  father  of  W,  M.  a  conTeyance  of  some 
property  in  India  ;  the  deed  of  oonreyance  was  expressed  to 
be  for  a  money  consideration  of  10,000  rupees :  In  truth  the 
money  consideration  was,  if  any,  a  debt  of  1,200  rupees,  the 
rest  was  a  purely  voluntary  gift,  and  no  money  whaterer 
passed,  when  the  conveyance  was  executed.      W.  M.  wss 
about  to  marry,  and  when  his  marriage  was  in  contemplation, 
discussions  arose  about  the  bond  and  warrant  of  attorney. 
W.  M:%  fiftther  told  Z.,  that  he  was  advised,  if  she  did  not 
abandon  the  claim  on  the  bond  and  warrant  of  attorney 
against  his  son,  to  execute  a  deed  which  would  put  an  end  to 
the  conveyance  of  this  Indian  property  as  a  voluntary  con- 
veyance made  without  consideration.    In  his  depositions,  be 
said  that  Z.  promised  not  to  enforce  the  bond  and  warrant  of 
attorney,  if  he  would  abstain  from  interfering  with  the  con- 
veyance. Other  evidence  was  given  of  declarations  by  her  that 
she  ''had  abandoned"  the  claim,  and  of  a  promise,  often 
repeated,  that  she  would  never  trouble  W.  Jf.  about  it : — Held, 
that  this  promise,  if  it  constituted  a  contract,  was  not  a  contract 
made  **  in  consideration  of  marriage,"  so  as  to  bring  it  within 
the  words  of  the  Statute  of  Frauds.— Jbrim  v.  Mcm^^  185. 

6.  A  caigo  of  com  was  shipped  by  il.  at  Sahniea  in  Febnuury  1848 
for  deliveiy  in  London.  On  the  15th  of  Moj^  it  was  sold  by 
H*  a  factor,  who  made  the  sale  on  a  del  credere  commission. 
The  contract  described  the  com  as  ^  of  average  quality  when 
ahipped,"  and  the  sale  was  made  at  **  27 «.  per  quarter  free  on 
board,  and  including  freight  and  insurance  to  a  safe  port  in 
the  United  Kingdom,  payment  at,  &c.  upon  handing  shipping 
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documents.'*  In  fact  the  corn  had^  a  short  time  before  the 
date  of  the  contract,  been  sold  at  7\mMy  in  consequence  of 
getting  so  heated  in  the  early  part  of  the  yoysge  as  to  render 
its  being  brought  to  England  imjKissible.  The  contract  in 
England  was  entered  into  in  ignorance  of  this  fact.  When 
the  EngUih  purchaser  discovered  it,  he  repudiated  the  contract: 
In  an  action  for  the  price  brought  against  the  &ctor ; — Held, 
that  the  contract  contefmplated  that  there  was  an  existing 
something  to  be  sold  and  bought  and  capable  of  transfer, 
which  not  being  the  case  at  the  time  of  the  sale  by  the  factor, 
he  was  not  liable. — CknUwrur  ▼.  Hastie^  673* 

7.  Railway  company  A,  agreed  with  railway  company  B.^  that  in 

consideration  of  being  allowed  to  use  a  part  of  B,  line,  the 
traffic  on  the  part  so  used  should  be  paid  for  according  to  a 
certain  definite  rate  of  toll  which  was  reduced  below  the  ordi- 
nary amount.  A.  was  afterwards  amalgamated  with  other 
lines  which  had  been  made  since  the  agreement  was  entered 
into,  and  its  own  amount  of  traffic  was  increased  not  only  by 
those  new  lines,  but  by  their  bringing  it  into  communication 
with  some  of  the  chief  lines  of  the  country.  B.  had  also- 
been  amalgamated  with  other  newly  created  lines.  In  both 
instances,  the  amalgamating  acts  had  presenred  all  the  ^  rights^ 
powers,"  &c.  of  the  original  lines  : — Held,  that  not  only  all 
the  traffic  which  passed  over  line  A,  having  originated  there, 
but  all  that  which  came  on  line  A,  having  originated  else* 
where,  might  pass,  on  payment  of  the  reduced  rate  of  toll, 
over  the  part  of  the  line  B.  which  was  the  subject  of  the 
original  agreement. — Lancashire  and  Yorishire  Railway  Com" 
pany  v.  Easi  Lancashire  Railway  Company^  792.  \ 

8.  There  were  however  cases  in  which  company  A.  might  deprive- 

itself  of  the  benefit  of  this  agreement,  as  for  instance,  if  com- 
pany A.  should,  in  consideration  of  any  particular  benefit  or 
service  to  itself,  grant  to  any  one  a  free  passage  along  the  whole 
distance  (including  therefore  the  particular  part  of  the  line 
B,  the  subject  of  the  agreement),  in  which  case  B^  might  claim 
payment  independently  of  the  agreement.    Id, 

9.  It  b  a  principle  of  law,  that  parties  cannot  by  contract  oust  the 

courts  of  their  jurisdiction;  but  any  person  may  covenant 
that  no  right  of  action  shall  accrue  till  a  third  person  has 
decided  on  any  difference  that  may  arise  between  himself  and 
the  other  party  to  the  covenant. — Scott  v.  Avery y  811 . 

10.  A,  effected  in  a  mutual  insurance  company  a  policy  of  insurance 
on  ship,  one  of  the  conditions  of  which  was,  that  the  sum  ta 
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for  lofli  ahosU  in  rbm  &9K 
r  *:]«  committBe ;  but  if  a 
'^    :mBts  and  thft  coiiiiiiiHwp   *^ 
'    arr    jm,  or  to  a  claim  for  : 
^taxci?  * .    ne  iTtfimrp,"  the 
''*        rr  "-TTTfiH.  «ji  a  way  pointed  out  in.  tlifr 
r---*  .<-^    ^v^v*.   3JK  na  ixnorer  who  lULumm  zb 
iiiis:  tictictt    r  '3e  «'<jiBniiiU»  afaail  b«  tfitirifri  * 
.a    c   jw-  r  ^mr  m  '^finity  on  hia  poiicT. 
enied  '-r  *ha  arbii ralmn» 
'7   acs.   am  j'3ieaitjixxatan&kall 

■ert*>er   -3     :ie   'aanaamn?  vif  aa 

jvfoi.  inn  rhMX  ( 
2    cn^r  -oatZEB  'tun  tfaoaa  of 


-^'  3-i.n'  .T.      -^  •  \r\aiTT,  Dnxicnx  »X  ScBxrr. 
^    '  r~«irscAia    c   aeif  -annut  ie  znilty  of  ftand,  but  wboe  it 
"sn    TL.T   jc^  m:  ^..^jo.  'He    n  ;ect  for  wfaicii  it  was   fi>nn«il, 
Lr^iun  :^  .o^no'^  *t    ztiiTTinaLi,  who  act  fiandnlentlr,  die 
tir-«»»-^£:.iii  ^L^ui-id   n    i^  ouna  Tiitaation  witk  aspect  to  dtt 
ri  •'.>;uarc    :  15  .ithxis  is  l  -invate  i«^nun  wooid  have  stood  h&l 
.u  u;^*iii   o    2-_3«2:n:ii:t.i«:'i    iimseif. — Ranker  t.  Tl*  Grtat 
• '  -"r-n  _Z.^ '  -TT    '  -motat  /,  72- 
2  -  -:*r  ;  r  *    V  ,Z,  -to.  ^  :•<!    ^^aaeed  in  AuguU  I83I5  ,  no  ctm- 
~>'/ ai:**:^  ir  .ai>^   n  vrrain  ri'ir^iniduiisi  ;af  which  Z^rwilAia 
w  M  i7i«-  ,  T--^  -u  le  oiiuic.  'initrdB  in  pmanance  of  a  coTcnaat, 
yn*7?]rr.   ir  kjt'vziisc  naiit*,  or  a  reaolutiun  of  the  corpo- 
/TfcT.an   t;i^7  ^:t'?p»i   n  "ii*  •zjrn^'iate  httoksy  before  the  16lh 
I'fi^utrj  l;i;v.     riiis  or^iviiuji  was  continaed  bTsncceaiTB 
fr^AT.: '•*:«.  mil  jienrMm*ri  Into  the  3  <&  4  Via.  e.  108;  and 
<*•  I  0.     Tje  :nr7fCKiun  if  D^-fjhedii  had  from  time  to  timo 
pifl^i^d  r?5i  laci  m  ja  Sij  the  j^nr.iny  of  Iisaaea  of  the  oorpo> 
ru>  pr-cef/.  in«i  in  tae  ifttii  J/?ri/  li301  paased  a  resolntion 
^v.;..*ii  wia   ill/  entiirsd  in  tile  eurporate  books),  directing 
t'.^   *  tlie  la  ilcon  jml   Tiewen  should  on    reporting  on 
p«^'«*!<',n4  i;r  tiie  mi£«ril:i  of  lease}  take  into  consideration 
f  ..<  VI.  i«  r,i  tjie  pr»inldea»  and  raJae  the  same  at  the  fnli 
vA.i\i*:  b^t'v'ren  can  and  man,  and  that  the  petitioner  so 
apply  ir.g  shall  be  then  entitled  to  a  renewal,''  on  certain  terms 
X\^t-yf\n  mentioned,  <<and  that  all  reports  shall  hereafter  be  le- 
€f:i?e(l  at  oce  aasemblv',  and  taken  into  conaderation  not  sooner 
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than  the  then  following  quarter  aasembly."  A  lease  had  been 
granted  in  1785  for  61  years ;  in  1841  a  petition  was  pfresented 
for  ita  renewal ;  the  petition  was  referred  to  the  auditors  and 
viewers,  whose  report  was  presented  on  the  7th  Jtmuary  1842, 
and  on  the  same  day  a  resolution  ordering  the  renewal  was 
passed  :-^  Held,  that  this  was  not  a  resolution  which  brought 
the  case  within  the  exceptions  in  the  statute ;  for  it  merely 
bound  the  corporation  to  receive  the  report,  and  afterwards  to 
consider  the  propriety  of  acting  upon  it.  The  resolution  need 
not  be  a  conttdLCt-^Drogheda^  Mayor,  S^,  v.  Holmes,  460. 
Per  Lord  St.  Leonard,  This  resolution  was  insufficient,  although 
it  might  not  be  necessary  that  the  resolution  should  be  such 
as  would  form  a  binding  contract,  enforceable  in  a  Court  of 
Equity :  and  farther,  the  resolution,  such  as  it  was,  had  not 
been  complied  with,  for  the  lease  was  granted  at  the  same 
meeting  at  which  the  report  of  the  auditors  and  viewers  was 
presented. — Id. 

COSTS.    See  Husband  and  Wifb,  Practicb. 

1 .  In  an  information  against  the  donees  of  a  fund  on  which  there 

was  a  charge  for  the  benefit  of  a  charity,  the  prayer  of  the 
information  was  granted,  and  inquiries  were  directed.  This 
House  reversed  the  decree  of  the  Court  below,  and  ordered 
the  information  to  be  dismissed,  but  only  with  costs  up  to 
the  hearing,  upon  the  ground  that  the  Court  below  having 
directed  the  inquiries,  the  relator  was  entitled  to  proceed  upon 
that  direction. — Mayor,  dfc.  of  Southampton  v.  The  Attomqf 
General,  1. 

2.  One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to 

justify  an  appeal  against  it ;  but  as  to  another  part  of  the 
same  decree,  the  Appellant  having  sought  to  obtain  a  con- 
struction of  articles  of  agreement,  which  he  knew  not  to  be 
justified  by  circumstances,  the  appeal,  being  dismissed,  was 
dismissed  with  costs. —  JVilson  v.  WiUoUf  40. 
8.  As  part  of  the  decree  of  the  Court  below  was  sustained,  and 
part  was  reversed,  no  costs  were  given. — Torre  v.  Browne, 
655. 

4.  The  decree  of  the  Court  below  was  varied,  but  only  as  to  a 

small  extent,  not  the  material  subject  of  the  appeal :— Held, 
therefore,  that  the  Appellant  must  pay  the  costs  of  the  appeaL 
Savery  v.  King,  627. 

5.  Costs  of  a  preliminary  objection  to  the  course  of  proceeding 

reserved  till  the  hearing  of  the  cause  itself. — M^Mahon  v. 
Leonard,  981. 
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COURT.    See  ADxiiuLTTy  Equitt^  Foboon  Court. 
«  COVENANT."    &»  CoRPORATioK,  2. 
CREDITOR.    See  Trust,  1.    Usury,  4. 

CUSTOMARY  HEIRS.    See  Will,  2. 

DEBTS.    See  LnaTATXONs,  STiLTurs  of.    Mobtoaob.    Trust. 

DEBTS,  CHARGE  OF.    See  Purchaser,  2.    Trusts,  1. 

DEED  OF  SEPARATION.    See  Husband  anx>  Wife. 

DEVISEE. 

Where  there  is  a  general  chaige  of  debts,  bat  no  l^gal  estate  b 
given,  the  executors  may  have  implied  aathority  to  convey 
the  legal  estate  in  order  to  raise  the  money  to  satisfy  the 
chaige ;  but  where  there  is  a  devise  of  the  legsl  estate  to  a 
particular  person,  and  the  estate  is  charged  with  payment  of 
debts  or  legacies,  the  money  must  be  raised  through  the 
instrumentality  of  the  devisee,  and  he  is  the  only  person  that 
can  make  a  legal  title. — Oolyer  v.  I^nch,  905. 

DIRECTORS.  ^CoMPANT. 
1.  A  banking  company  was  established  under  the  7th  Oeo.  4^ 
c.  46.  By  the  deed  of  settlement  of  the  company,  it  was 
declared  that  no  transfer  of  shares  should  be  permitted,  except 
upon  notice  to  the  directors,  and  on  the  consent  thereto  of  a 
Board  of  Directors,  such  consent  to  be  signified  by  a  certificate 
in  writing  signed  by  three  directors  at  the  least.  If  such 
consent  was  refused,  the  shareholder  might  require  the 
directors  to  buy  his  shares  at  the  market  price  of  the  day. 
After  a  consent  given,  the  name  of  the  transferee  was  entered 
in  the  Share  Register  Book,  and  the  entry  there  was  con- 
clusive against  him.  No  shareholder  could  compel  an  inspec- 
tion of  the  books  of  the  company.  jS'.  was  a  shareholder; 
he  desired  to  transfer  his  shares  to  different  individuals^  and 
he  sent  the  proper  notices  to  the  directors ;  he  received  back 
consents  signed  by  three  directors,  on  which  he  completed 
the  transfers;  the  transferees'  names  were  entered  in  the 
Share  Register  Book ;  and  the  returns  made  to  the  Stamp 
Office  under  the  7  Geo.  4,  c.  46,  omitted  the  name  of  S.  from 
the  list  of  shareholders,  and  inserted  it  in  the  list  of  those 
who  had  ceased  to  be  shareholdera.  The  transferees  after- 
wards received  the  regular  notices  of  meetings^  &c.  The 
directors  subsequently  sought  to  impeach  these  transfers,  on 
the  ground  that  the  notices  had  never  been  submitted  to  a 
"  Board  of  Directors,"  nor  the  consents  given  by  such  "  Board,*' 
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but  that  the  consents  had  merely  been  examined  by  the 
managing  director  alone,  then  signed  by  him,  and  afterwards 
signed  by  two  other  directors.  It  appeared  that  this  mode  of 
transacting  the  business  of  the  company  had  existed  erer 
dnce  the  formation  of  the  company: — Held,  affirming  a 
judgment  of  the  Master  of  the  RoUs^  that  such  being  the  case, 
the  directors  could  not  in  this  instance  set  up  their  own  want 
of  observance  of  the  formalities  required  by  the  deed  as  a 
ground  on  which  to  fix  S>  with  liability  as  a  continuing 
shareholder ;  their  course  of  dealing  bound  them,  and  he  was 
released.— ^ar^oftf  v.  Shortridge^  297. 

2.  A  creditor  of  the  company  had  sued  the  company  and  obtained 

judgment,  and  then  at  the  desire  of  the  directors,  had  issued 
a  SeL  Fa,  against  S^ ;  8*  obt^ned  an  injunction  to  prevent 
the  creditor  from  enforcing  the  judgment  as  against  S. — Id. 

3.  Per  Lord  St.  Leonards^  Where  a  company  has,  under  the  Act 

7  Qto.  4,  c.  46,  made  use  of  a  creditor  to  proceed  against  a 
person,  as  a  shareholder,  when  that  person  ought  not  properly 
to  be  placed  in  that  position,  he  is  entitled  to  relief. — Id, 

4.  If  directors  of  a  company  do  acts  in  a  matter  in  which  they 

have  no  authority,  those  acts  are  null  and  void  ;  but  if  they 
neglect  the  acts  which  are  within  their  authority,  and  which 
they  ought  to  perform,  neither  a  court  of  law  nor  of  equity 
will  allow  them  afterwards  to  take  advantage  of  their  own 
neglect. — Id, 

6.  In  a  contract  for  the  sale  of  land  for  the  purposes  of  a  projected 
railway,  the  vendor  was  described  as  having,  so  £Gtf  as  regarded 
one  part  of  the  land,  no  more  than  a  mere  life  estate,  and  the 
projectors  of  the  railway  undertook  to  obtain  from  Parliament 
powers  to  enable  him  to  make  a  good  title :— >Held,  that  where 
they  did  not  fulfil  this  stipulation,  or  but  for  their  own 
default  the  title  might  have  been  perfected,  they  could  not 
set  up  his  deficiency  of  title  as  an  answer  to  a  bill  for  specific 
performance.— .Elultfm  ChufUties  Railwt^  Companj^  v.  Hawkee^ 
381. 

6.  But  (per  Lord  Campbell)  though  an  individual  vendee  may 

consent  to  accept  a  defective  title,  it  is  doubtful  whether  the 
directors  of  a  railway  company,  acting  on  behalf  of  the  pro- 
prietors, can  do  so. — Id^ 

7.  SenthUy  that  where  the  directors  of  a  railway  company,  wanting 

part  of  a  property,  purchase  more  of  it  than  is  required. 
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though  that  may  hecome  a  question  between  them  and  the 
Bhareholden,  they  cannot  on  that  account  avoid  the  contract 
with   the   seller. — Ecutem  CoytOiea   RaUwoj^   Compat^  y, 
Hawkeif  331. 
DOMICILE.    ^  Foreign  CouBT. 

1.  A  company  may  have  two  domiciles,  and  places  of  business 

may,  for  the  purpose  of  founding  jurisdiction,  be  treated  as 
places  of  domicile,  and  service  there  is  sufficient. — Carron 
Company  v.  Maclaretiy  416. 

2.  Qu.  Whether  service  of  notice  of  injunction  on  an  agent,  when 

the  principal  is  out  of  the  jurisdiction,  can  be  good  service 
especially  when  that  agent  is  merely  an  agent  for  the  sale  et 
the  goods  of  the  principal  ^/i. 

3.  Service  of  notice  on  one  member  of  a  corporation  is  sufficient. 

— /rf. 
DUBLIN.    See  Corporation. 

EQUITY.    See  Corporation*    Husband  and  Wife. 

1.  In  a  contract  with  a  railway  company  for  the  execution  of  cer- 

tain works,  there  was  a  clause  empowering  the  company,  after 
notice,  to  take  possession  of  the  plant  and  to  finish  the  woxIe  : 
the  company  acted  on  this  clause  : — Held,  that  this  did  not 
furnish  ground  for  a  bill  in  Equity  as  putting  an  end  to  the 
contract,  though  it  might  be  the  subject  of  an  action  for 
damages. — Ranger  v.  The  Great  Western  Railway  Company^ 
72. 

2.  Where  a  person  possesses  a  l^;al  right,  a  Court  of  Equity  will 

not  interfere  to  restrain  him  from  enforcing  it,  because,  be- 
tween the  time  of  its  creation  and  that  of  his  attempt  to  enforce 
it,  he  hss  made  representations  of  his  intention  to  abandon  it, 
Nor  will  Equity  interfere  even  though  the  parties  to  whom 
these  representations  were  made  have  acted  on  them,  and 
have,  in  full  belief  in  them,  entered  into  irrevocable  engage- 
ments. To  raise  such  an  Equity,  there  must  be  a  misrepre* 
sentationof  facts,  and  not  of  mere  intention  (Lord  St.  Leonards 
dissentiente) — Jorden  v.  Moneys  185. 

3.  Per  Lord  St.  Leonards,  ^'  It  is  immaterial  whether  there  is  a 

misrepresentation  of  a  fact  as  it  actually  existed,  or  a  mis- 
representation of  an  intention  to  do  or  abstain  from  doing  an 
act  which  would  lead  to  the  damage  of  the  party  whom  you 
thereby  induced  to  deal  in  marriage,  or  in  purchase,  or  in 
anything  of  that  sort,  on  the  faith  of  that  representation.'* — /</. 
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4.  Where  one  person  entrusted  with  snms  of  money  to  invest  for 

the  benefit  of  another,  has  signed  an  agreement  admitting  an 
amount  dae,  Equity  will  compel  their  transfer. — Siant<m  v. 
Pereivcdj  257. 

5.  A  creditor  of  a  company  had  sued  the  company  and  obtained 

judgment,  and  then,  at  the  desire  of  thedij^ectorsyhad  issued  a 
SH.  Fa,  against  S* ;  8,  obtained  an  injunction  to  prevent  the 
creditor  from  enforcing  the  judgment  as  against  S. — BargaU  v. 
Shortfidpe^  297. 

6.  Per  Lord  St.  Leonards^  Where  a  company  has,  under  the  Act 

7  Geo,  4,  c.  46,  made  use  of  a  creditor  to  proceed  against  a  person, 
as  a  shareholder,  when  that  person  ought  not  properly  to  be 
placed  in  that  position,  he  is  entitled  to  relief.    Id. 

7.  If  directors  of  a  company  do  acts  in  a  matter  in  which  they  have 

no  authority,  those  acts  are  null  and  void  ;  but  if  they  neglect 
the  acts  which  are  within  their  authority,  and  which  they 
ought  to  perform,  neither  a  court  of  law  nor  of  equity  will 
allow  them  afterwards  to  take  advantage  of  their  own 
neglect.    Id, 

8.  Where  ^.  and  B,  join  in  a  transaction  effected  with  them  by  C, 

which  is  invalid  as  to  B,j  he  is  not  precluded  from  afterwards 
objecting  to  it  merely  because  it  is  binding  on  A.'Saoery  v. 
King,  627. 

9.  A  Court  of  Equity  does  not  restrict  the  protection  it  will  afford 

a  purchaser  for  valuable  consideration  without  notice,  to  a  ease 
in  which  he  has  got  the  legal  estate. — Colyer  v.  Finch,  905, 

EQUIVALENT,  CHEMICAL.    See  Patent. 

ERROR.    See  Flradisq, 

The  court  in  which  an  action  was  brought  gave  a  final  judgment, 
a  court  of  error  reversed  or  varied  that  judgment,  though  the 
form  in  which  this  was  done  in  the  court  of  errur  was  not  that 
of  a  final  judgment: — Held,  that  error  would  lie  to  thia 
House. — M*Mahon  v.  Leonard,  931. 

EVIDENCE. 

1.  The  evidence  of  a  single  witness  cannot  be  received  against  the 

answer  of  a  Defendant  unless  there  are  circumstances  which 
go  to  corroborate  the  witness  as  against  the  answer. — Jorden 
v.  Mon^,  185. 

2.  A,f  B,,  and  C*  'were  committees  of  a  lunatic.    To  a  bill  filed 

against  the  lunatic  and  themselves^  as  committees,  they  put  in 
an  answer  stating  certain  facts.  That  cause  went  to  issue, 
and  witnesses  were  examined.    The  lunatic  died ;  A,  and  the 
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wiTes  of  B*  and  C.^  who  were  relAtireSy  obtained  letters  of 
administration  to  her  estate  as  her  next  of  kin.  The  Plaintiff 
in  the  original  suit  then  filed  a  bill  of  reyivor  against  A^  the 
two  wives,  and  their  hasbandsy  merely  praying  for  a  revival 
of  the  suit  The  ordinary  order  was  made.  The  Defendants 
to  the  bill  of  revivor  put  in  an  answer,  in  which  they  craved 
to  have  the  full  benefit  of  the  answer  to  the  original  bill ;  there 
was  no  replication  to  this  answer.  The  original  answer  con- 
tained statements  which  at  the  hearing  were  admitted  to  be 
read  against  the  Defendants : — Held,  that  under  the  circum- 
stances  of  this  case  these  statements  were  properly  admitted 
in  evidence. — Stanton  v.  PerHvaly  257. 

3.  Where  there  is  no  replication  to  the  answer  to  a  bill  of  revivor, 

is  a  Plaintiff  bound,  if  he  relies  on  the  original  answer,  to  take 
it  as  absolutely  true  in  all  particulars? — Id* 

4.  Is  an  answer  by  committees  binding  upon  the  estate  of  the 

lunatic  ?    It  is  binding  on  them  in  any  other  character. — Id. 

EXCEPTIONS.    See  Ebrob,  MisDinvcnox,  Practicb. 

EXISTENCE  OF  THING  SOLD.    See  CoicxRAcr. 

FATHER  AND  SON.    See  Soucitob  lvd  Cliemt. 

FOREIGN  COURT. 
!•  If  the  circumstances  of  a  case  are  such  as  would  make  it  the  duty 
of  one  court  in  this  country  to  restrun  a  party  from  insti- 
tuting proceedings  in  another  court  here,  they  will  also  warrant 
it  in  imposing  on  him  a  similar  restraint  with  regard  to  pro- 
ceedings in  a  foreign  court. — Carron  Compcmy  v.  Ma/darmt 
416. 

2.  The  fact  of  a  foreigner  having  property  in  this  country,  enables 

the  Court  here  to  make  effectual  an  injunction  issued  to  him ; 
but,  especially  in  the  case  of  a  foreigner  who  seeks  no  assist- 
ance from  the  courts  here,  the  issuing  of  such  injunction 
ought  clearly  to  be  shown  to  be  required  as  conducive  to 
justice. — Id* 

3.  Where  there  is  a  plain  equity  in  favour  of  an  injunction,  at  the 

suit  of  representatives  of  the  real  and  personal  property,  who 
are  in  this  country,  the  Court  will  grant  it,  and  restrain  pro- 
ceedings in  the  courts  of  a  foreign  country*  In  such  a  case 
the  Court  will  decide  upon  a  consideration  of  all  the  circum- 
stances, and  require  parties  here  to  take  or  omit  such  steps  in 
a  foreign  court  as  the  ends  of  justice  may  requi/e.  The  par« 
ticular  provtuons  of  the  foreign  law  applicable  to  a  transac- 
tion, proceedings  as  to  which  in  a  foreign  court  are  thus 
restrained,  must  not  be -disregarded. — Id* 
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4.  A  company  was  chartered  in  Seciland  for  the  manufacture  of 
iron.  Its  mannfactory  and  chief  office  of  management  were 
there  ;  it  had  agents  for  the  sale  of  the  goods  in  different  parts 
of  Scotland  and  England^  and  it  possessed  real  estate  in  both 
ccnntries.  A.  (who  was  likewise  a  large  shareholder  in  the 
company,  and  was  possessed  of  real  and  personal  property  in 
England  and  Scotland)  was  the  company's  agent  for  the  sale 
of  goods  in  London.  When  he  died,  he  made  a  will  in  the 
English  form,  and  appointed  as  his  executors  persons  who 
were  resident  in  both  countries ;  his  heir  was  one  of  these 
persons^  and  was  also  the  person  who  succeeded  him  in  the 
London  agency  for  the  company.  Probate  of  the  will  was 
taken  out  in  England^  and  such  of  the  executors  as  thought 
fit  to  apply  to  the  Scotch  court,  were,  according  to  the  Scotch 
law,  confirmed  in  the  execution  of  the  will.  An  administration 
suit  was  instituted  in  the  Court  of  Chancery,  and  the  usual 
order  for  a  general  account  of  the  debts  and  assets  made. 
After  the  date  of  this  order  the  Iron  Company  took  proceed- 
ings in  the  Scotch  courts  against  the  real  and  personal  estate 
of  the  testator  in  Scotland.  Notice  of  an  injunction  at  the 
suit  of  the  executors,  was  served  on  the  company's  agent  in 
London,  and  on  the  company's  manager  in  Scotland ;  the 
company  did  not  appear,  and  the  injunction  was  issued.  The 
company  then  moved  to  dissolve  the  injunction.  No  order 
was  made : — Held,  (Lord  St.  Leonards  dissentiente)  that  the 
injunction  could  not  be  muntained. — Carron  Company  y, 
Ma€lartny  416. 

FRAUD.    See  Contract,  Corfokation,  Tritst. 

FREIGHT.    See  Admiralty. 

HEIR  MALE.    See  Will. 

HUSBAND  AND  WIFE. 
1.  A  suit  for  nullity  of  marriage  had  been  instituted  by  the  wife 
against  her  husband ;  an  arrangement  for  a  deed  of  separation 
was  proposed  in  order  to  stop  it.  An  agreement  was  entered 
into  by  which  the  property  of  the  parties  was  regulated,  and 
by  which  their  conduct  in  relation  to  each  other  was  to  be 
guided.  One  of  the  articles  of  this  agreement  stipulated  that 
the  husband  should  ^^  permit  the  wife  to  live  separate  and 
apart  from  him,  as  if  she  were  unmarried,  without  any  moles- 
tation, interference,  or  annoyance  whatsoever  by  or  on  the 
part  of,"  the  husband.  By  another  article,  it  was  declared 
that  if  he  performed  the  covenants,  &c.,  <*  he,  his  heiis^ 
executors,  &c.,  and  their  estates  and  effects,  shall  be  indemni- 
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fied  from  all  the  present  debts  and  liabilities  of  the  said  •/aAh" 
(the  hasband),  *'  by  the  joint  and  several  covenant  of*  the 
trustees  for  the  wife.  A  deed  was  to  be  drawn  up  in  con- 
formity with  these  articles,  and  on  mutual  execution  of  the 
deed  the  suit  for  nullity  was  to  be  withdrawn.  On  a  bill  by 
the  wife  to  compel  the  husband  specifically  to  perform  this 
agreement,  the  Vice^C^umeellor  made  an  order  referring  it  to 
the  Master  to  approve  of  a  proper  deed  to  carry  its  provisions 
into  effect.  This  order  was  confirmed  on  appeal  to  this  House. 
Pending  the  appeal,  the  Master  approved  of  a  deed  containing 
a  covenant  by  the  husband  not  to  institute  any  suit  in  the 
Ecclesiastical  Court  for  restitution  of  conjugal  rights,  and 
another  in  which  the  trustees  of  the  wife  agreed  to  indemnify 
the  husband  **  against  the  present  and  future  debts  of  Mary^ 
(the  wife).  Exceptions  to  this  deed  taken  by  the  husband 
were  overruled  by  the  Vice'ChanotUoTy  whose  decision  was 
affirmed  by  the  Lord  Chancellor  : — Held  that,  after  a  previous 
judgment  of  this  House,  affirming  the  order  which  referred  the 
agreement  to  the  Master  as  the  basis  for  a  deed  of  separation 
between  these  parties,  the  subsequent  order  approving  of  the 
deed  as  drawn  by  the  Master  must  be  supported.—  fVilwn  r. 
WiUan,  40. 
2.  But  9tkPre,  Whether  as  a  rule  of  equity  the  Court  could  enforce 
by  injunction  a  stipulation  to  live  separate,  or  not  to  bring  a 
suit  for  restitution  of  conjugal  rights,  though  undoubtedly  it 
could  enforce  stipulations  as  to  an  arrangement  of  property, 
and  as  to  forbearance  from  personal  molestation  ? — Id» 

d.  Held  also,  that  the  Court  was  fully  at  liberty  to  examine  the 
articles  of  agreement,  and  on  finding  in  them  a  stipulation  as 
to  payment  of  debts,  inconsistent  with  the  rest  of  the  articles, 
and  insensible  or  absurd,  to  authorise  the  introduction  into 
the  deed  of  a  covenant  which  would  cany  into  effect  the  real 
intentions  of  the  parties. — Id* 

4.  A  husband  cannot  assign  his  wife's  reversionary  interest  in 
leaseholds,  if  that  interest  was  of  such  a  nature  that  it  could 
not  possibly  vest  in  the  wife  in  possession  during  the  cover- 
ture. Judgment  of  the  Court  below  affirmed  without  ai^u- 
ment. — Day  v.  Duberley^  388. 
IMPLIED  TRUST.  See  Trust. 
INFORMATION. 

1.  If  a  charity  is  entitled  to  a  particular  sum  as  a  first  charge  on 
an  estate  given  to  certain  persons,  and  the  estate  is  amply 
sufficient  to  secure  payment  of  that  sum,  the  fact  that  a 
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portion  of  the  estate  has  been  lost  by  the  alleged  negligence  of 
the  donees  of  the  estate,  will  not  of  itself  justify  an  infonna- 
tion  on  behalf  of  the  charity  against  sach  donees. — Ma^or^  6^c. 
ofSoMmoUon  v.  J%e  AUofrnof-gmvral,  1 . 

2.  Where  a  portion  of  an  estate  held  under  such  circumstances 

was  charged  to  have  been  improperly  sold,  the  pnrchaserB  must 
be  included  as  parties  in  any  such  information.— /i2. 

3.  Where  such*  portion  consisted  of  land  held  upon  a  renewable 

lease,  and  the  lessors  were  entitled  to  refuse  a  renewal,  and 
the  bargain  was  in  £eMst  made  with  them  before  the  period  for 
renewal  airiTed,  such  bargain,  made  under  such  circumstances, 
does  not  afford  matter  of  compliunt  against  the  donees  of  the 
estate. — Id. 
INHERITOR.    iS^WiLL,4. 

INJUNCTION.     iS^  HUBBAKD  AND  WiFB. 

INTEREST.    iS^WiLL,d. 
INVESTMENT  OF  MONEY.    Su  T&usr. 
IRISH  PEERS.    iSw  Pebraob. 

JUDGES. 

Not  to  be  consulted  on  a  claim  to  sit  and  rote  in  the  House  of 
Peers. — JVemUydale  Peeragty  958. 

JURISDICTION.    S€9  Admiralty,  Comtbact,  Forbion  Court. 

LANDS.    Su  Company,  Directors,  Usury. 

LEASE.    Stit  Corporation. 

LEGACIES,  CHARGE  OF.    Stt  Prioritt. 

LIFE  PEERAGES.    ^S^  Pebraob. 

LIMITATIONS,  STATUTE  OF. 

A^  who  had  a  life  interest  in  certain  estates,  gave  a  bond  to  a 
creditor,  and  a  warrant  of  attorney  to  confess  judgment  for 
its  amount.  No  judgment  was  entered  up.  A*  died  within 
three  years  of  the  date  of  the  bond,  leaving  no  assets,  real  or 
personal.  A,  his  son,  the  first  tenant  in  tail  of  the  estates, 
entered  into  possesion,  and  ezpresBed  in  letters  to  the  cre- 
ditor a  wish  to  pay  his  fiither's  debts,  but  would  not  give  any 
security  for  them.  B.  made  a  will,  in  which,  reciting  his  own 
wish,  and  a  promise  in  conformity  with  it,  made  by  him  to 
his  fother  and  mother,  he  said,  ^^  And  in  case  I  should  not  be 
able  to  fulfil  my  intentions  during  my  lifetime,  and  that  I 
should  not  have  a  sufficient  fund  for  that  purpose  arising  from 
my  personal  estate,  I  hereby  charge  all  my  just  debts^  and 
also  all  the  debts  of  my  late  fiither,  ^.,  which  shall  remain 
unpaid  at  the  time  of  my  decease,  upon  all  my  real  estates 
wheresoerer,"  &c.  He  then  directed  his  trustees  to  stand 
seised  of  all  his  estates,  *'  subject  in  manner  aforesaid  to  the 
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payment  of  all  my  jast  debtsy  and  to  the  debti  of  my  father." 
B.  mrriTed  hb  &ther  many  yean.  The  obligee  of  the  bond 
filed  a  chaige  thereof  againet  the  truateee  under  the  son's 
will : — Heldy  that  the  debts  of  the  father,  which  were  not 
bamd  by  the  Statute  of  Limitations  at  the  death  of  the  kthar, 
were  chat^ges  on  the  real  estates  of  the  son.— O'CbuiMr  v. 
Hadam^  170. 

UQUIDATED  DAMAGES.    See  Cont&act,  2. 

«•  MALE  LINE."    « FEMALE  LINE."    SeeWiu^4. 

«  MANGANESE,  CAEBURET  0F.*»    See  Patent. 

MARRIAGE.    See  Comnuor,  6.    Equity. 

MISDIRECTION.    ^Practice, 3. 

1.  Trustees  of  a  charity  in  Ihtblin  incorporated  by  Act  of  Par- 
liament, and  having  a  common  seal,  possessed  stock  in  the 
public  iunds,  which  stock  was  in  Ireland  regutered  in  the 
Bank  of  Ireland,  O,,  the  secretary  of  the  incorpomted  tros- 
teesy  was  allowed  to  hare  the  seal  in  his  possession.  Five 
several  powers  of  attorney  prepared  in  different  years,  sealed 
with  the  seal  of  the  incorporated  trustees,  the  due  affixing  of 
which  seal  was  attested  by  witnesses,  who  (though  without 
any  fraudulent  intention)  attested  what  was  not  true,  since 
the  seal  was  affixed  by  the  unauthorised  act  of  the  secretary 
alone,  were  presented  to  the  bank,  and  the  stock  was  trans- 
ferred. The  facts  were  afterwards  discovered,  and  67.,  the 
secretary,  was  indicted  and  convicted.  By  a  power  of  attorney 
duly  executed,  the  Trustees  then  authorised  C,  to  transfer  the 
stock,  but  the  bank  refused  to  make  the  transfer.  An  action 
was  brought  by  the  Trustees  on  this  refusal ;  the  Judge  who 
tried  the  cause,  told  the  jury  that  if  under  these  circum- 
stances  the  Trustees  had  so  negligently  conducted  themselves 
as  to  contribute  to  the  Iosb^  the  verdict  must  be  given  for  the 
bank.  On  exceptions  for  this  direction  :— Held,  that  it  was 
wrong.— JSoMit  of  Ireland  v.  Evani  IVustees,  389. 

2.  In  an  action  for  an  alleged  infringement  of  a  patent  where 
the  defence  is  that  the  supposed  invention  is  not  new,  the 
Judge  may  compare  the  Plaintiff's  specification  with  the 
specification  of  a  previous  patent,  and  may  on  such  comparison 
direct  the  Jury  to  find  a  verdict. — Bmh  v.  /b»,  707. 

d.  JB.  took  out  a  patent,  which  he  described  as  relating  to  ^  means 
and  apparatus  for  working  under  water  in  order  to  produce 
excavations  and  building  foundations  of  lighthouses^  piers, 
jetties,  and  other  structures  under  water.'*  These  had  been 
a  previous  patent  taken  out  by  another  person,  for  ^  An  appa- 
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ratus  to  facilitate  excavating,  sinking,  and  mining.*'  On 
comparing  the  two  patents,  the  Judge  at  the  trial  was  of 
opinion  that  both  claimed  sabstantially  the  same  inrention. 
The  eyidence  showed  some  difference  in  the  mode  of  working, 
but  the  witnesses  said  that  both  patents  had  substantially  the 
same  object.  The  Judge  thereon  directed  a  verdict  to  be 
Ibond  for  the  Defendant : — Held,  that  the  direction  was  right. 
-^Biuk  V.  Fosfy  707. 

MORTGAGE. 

1.  A  first  mortgagee  having  the  legal  title  is  not  to  be  postponed  to 

a  second,  merely  because  he  has  not  possessed  himself  of  the 
title-deeds  of  the  estate  ;  he  can  only  be  postponed  where  he 
has  been  gailty  of  fraud  or  gross  negligence. — Cofyer  v.  Finch, 
906. 

2.  If  an  estate  is  given  to  a  devisee  charged  with  the  payment  of 

l^acies,  and  he  mortgages  the  estate  to  one  person  and  after- 
wards sells  it  to  another,  the  purchaser  will  stand  in  the  place 
of  the  legatees,  but  will  do  so  bound  in  equity  to  make  good 
the  mortgage  debt. — Id, 
NAME.    See  Will,  4. 

NEGLIGENCE.    See  Misdirection,  Trustbbs, 

NOTICE.    iS!w  Domicile,  PBAcnca. 

«  OVERPLUS."    iSiw  WoBDS,  Mkakiko  OF. 

PATENT.    <Sm  Misdirection. 

1.  Where  a  patent  has  been  obtained  for  the  use  of  a  known  sub- 

stance, described  by  its  specific  name,  and  it  is  afterwards 
discovered  that  the  use  of  two  other  and  equally  known  sub- 
stances will  produce  the  same  effect,  though  the  evidence  of 
scientific  men  may  go  to  show  that  the  two  substances  become, 
in  the  act  of  so  using  them,  the  one  substance  described  in  the 
patent,  their  use  will  not  constitnte  an  infringement  of  the 
patent. — Unwin  r.  Heathy  606. 

2.  A.  obtained  a  patent  for  an  improved  mode  of  manufacturing 

cast  steel  by  the  use  of  **  carburet  of  manganese.**  This  sub- 
stance was  well  known,  but  was  very  expenuve.  At  the  time 
the  patent  was  taken  out,  it  was  known  that  carburet  of  man- 
ganese might  be  obtained  from  the  combination  of  two  inex- 
pensive articles,  oxide  of  manganese  and  coal  tar.  Some 
little  time  after  the  patent  had  been  in  existence,  it  was  found 
that  if  oxide  of  manganese  and  coal  tar  were  put  into  the 
melting  pot  with  the  metal,  cast  steel  would  be  produced  equal 
to  that  which  was  produced  by  the  aid  of  the  ^'csrbufet  of 
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manganese.'*  Some  of  the  witneaeea  aaid  that  the  carburet 
was  prodnoed  in  the  melting  pot  at  the  instant  of  the  fusion 
of  all  the  ingredients  therein  contained  : — Held,  that  the  use 
of  these  two  articles  in  that  manner  was  not  an  infringe- 
ment of  the  patent.—  Unwin  v.  Heath,  605. 
PEERAGE. 

1.  The  word  **  peerage,**  in  the  fifth  clause  of  the  fourth  Article 

in  the  Act  of  Union  of  Oreat  Britain  and  Ireland^  means  the 
status  and  condition  of  a  Peer,  and  therefore  where  one  person 
held  many  titles,  by  any  one  of  whiqh  he  could  sit  in  the  Irish 
House  of  Peers,  so  long  as  any  one  of  those  titles  remained 
in  him  or  his  descendants  the  loss  of  any  of  the  othen  did  not 
constitute  an  extinction  of  a  peerage. — Fermqy  Peerage^  716. 

2.  A^f  before  the  Union  with  Ireland^  was  a  Peer  of  Irelamd,  by 

the  title  of  Earl  M,  That  title  had  descended  to  him  from 
an  ancestor,  to  ivhom  it  was  granted  with  the  usual  limitation 
to  the  heirs  male  of  his  body.  Before  the  Union  took  effect, 
A,  received  a  new  patent,  creating  him  Baron  of  3f.,  re- 
mainder to  the  heirs  male  of  his  body,  fcilling  whom  to  B, 
and  the  heirs  male  of  his  body :  A.  died  without  leaying  male 
heirs  of  his  body,  and  the  Earldom  of  M.  was  left  without  a 
a  successor,  and  the  Barony  of  M.  passed  to  B, : — Held,  that 
this  was  not  such  an  extinction  of  a  peerage  as  was  contem- 
plated by  the  Act  of  Union,  and  consequently  could  not  be 
taken  as  one  of  three  extinctions,  on  the  happening  of  which, 
the  Crown  could  create  a  new  Irish  peerage.— /<f. 

3.  Qm*  Whether  when  the  validity  of  an  existing  grant  of  a  peer- 

age is  questioned  the  Attom^-^eneral  is  bound  to  appear  to 
support  it. — Id, 

4.  Letters  patent  were  granted  by  the  Crown  to  a  Commoner,  pur- 

porting to  create  him  a  Baron  of  the  United  Kingdom  for  life, 
with  a  seat  in  Parliament :  The  letters  patent  were  followed 
by  a  writ  of  summons  to  Parliament  in  the  usual  form.  The 
House  refened  it  to  a  Committee  for  Privileges  to  examine 
and  consider  the  letters  patent  and  to  report  their  opinion 
thereon  to  the  House.  This  reference  was  made  without  any 
previous  reference  of  the  matter  by  the  Crown  to  the  House. 
The  Committee  reported  **  that  neither  the  said  letters  patent 
nor  the  said  letters  patent  with  the  usual  writ  of  sununons 
issued  in  pursuance  thereof,  can  entitle  the  grantee  therein 
named  to  sit  and  vote  in  P^liament.**—  JVenslq^dale  Peeraffe, 
d68. 

The  House  affirmed  the  resolution. 
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5.  The  Committee  declined  to  put  a  qneBtion  to  the  Jadges  on  thia 
matter,  which  did  not  involve  the  validity  of  the  patent  for 
all  purposes,  but  only  the  right  under  it  to  sit  and  vote  in 
this  Ronae.^WetuUydaie  Peerage^  958. 

PENALTY.    ^«j  Contract,  2. 

PERFORMANCE,    SPECIFIC.     iSfee  Company,   Contract,   Di- 

RKCTORS. 

PLEADING.    ^Admiralty. 

1.  Is  a  replication  necessary  to  an  answer  to  a  mere  bill  of  revivor  ? 

Stankm  v.  Perehal,  257. 

2.  Circumstances  under  which  a  supplemental  bill  is  properly  filed. 

^Persae  v.  Persse^  682. 

3.  Circumstances  under  which,  with  relation  to  an  original  settle- 

ment, a  second  wife  and  the  children  of  both  marriages  may 
properly  be  made  parties  to  such  bill.— /i. 

4.  A  judgment  of  the  Court  of  Common  Pleas  in  Ireland  had  over- 

ruled a  bill  of  exceptions.  On  error  to  the  Exchequer  Cham- 
ber there,  the  judgment  of  that  Court  was,  that  some  of  the 
exceptions  be  allowed  and  some  disallowed,  and  that  the 
judgment  be  reversed,  annulled,  and  held  for  nought.  On 
error  brought  to  this  House,  after  the  16  &  17  Via,  c.  113 
(Ir.) : — Held,  that  the  Defendants  in  Error  might  join  in 
error  in  the  usual  form,  without  thereby  admitting  that  any 
of  the  exceptions  had  been  properly  overruled,  the  judgment 
of  the  Court  of  Exchequer  being  restricted  to  reversing,  &c., 
that  of  the  Common  Pleas,  and  awarding  a  tfenire  de  novo.-* 
M^Mahon  v.  Leonardo  931. 

PRACTICE.    See  Costs,  Domicilb,  Evidkncb,  Forxion  Cottrt, 
Plradino,  SoLiaTOR  AND  Client. 

1.  A  decision  of  this  House  when  once  pronounced  in  a  particular 

case  is  conclusive  in  that  case,  and  cannot  be  reversed  except 
by  Act  of  Parliament ;  but  if  the  House  should  afterwards 
be  of  opinion  that  an  erroneous  principle  had  been  adopted  in 
the  first  case,  the  House  would  not  be  bound  in  any  other  to 
adhere  to  such  principle. —  Wilam  v.  Wils<m,  40. 

2.  One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to  jus- 

tify an  appeal  against  it,  but  as  to  another  part  of  the  same 
decree,  the  Appellant  having  sought  to  obtain  a  construction 
of  articles  of  agreement  which  he  knew  not  to  be  justified  by 
circumstances,  the  appeal,  being  dismissed,  was  dismissed  with 
costs. — Id, 
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3.  On  ike  Iriai  in  ZHiftttiy  of  an  aetion  between  A.  and  B.^  the 

jadge  gave  oertain  directions  to  the  jory,  to  which  A*  objected ; 
he  tendered  a  bill  of  ezoeptionsy  which  (according  to  the  pro- 
yiaiona  of  the  Irish  Statute,  28  Geo.  3^  c.  31}  was  dnlj  signed 
by  the  Jadge,  and  was  afterwards  aigned  in  the  Court  in 
which  the  action  was  brought.  That  Court  adopted  the  ex- 
ceptions and  ordered  a  vanre  de  ncw^  and  a  new  trial  took 
place,  the  Court  deciding  that  such  was  the  proper  coune. 
B.  did  not  appear  at  the  second  trial.  On  the  first  trial,  the 
▼erdkt  had  been  given  for  B* ;  on  the  second  it  was  given 
for  A.^  and  judgment  was  pronounced  thereon  in  his  ftvonr  ; 
B.  brought  a  writ  of  error,  and  then,  finding  that  the  pottea 
and  all  the  proceedings  relating  to  the  firet  trial  had  been 
struck  oat  of  the  record,  which  from  the  first  venire  went 
on  with  formal  continuances  only  to  the  second  trial  and  ver- 
dict, he  applied  to  the  Court  in  which  the  action  was  brought, 
to  have  these  omissions  supplied.  That  Court  refused  to 
supply  them : — Held,  that  this  mode  of  proceeding  was  erro- 
neous, and  this  House  ordered  the  Court  in  which  the  action 
was  l»ought  to  amend  the  record,  by  entering  on  the  plea 
roU  the  first  trial,  the  exceptions,  and  the  award  of  a  eotm 
de  novo.—Bank  of  Ireland  v.  Evan^  TnuUet^  389. 

4.  Held  also  that  B.  was  not  bound  to  appear  at  the  second  triaL 

6.  Qu.  Whether  service  of  notice  of  injunction  on  an  agent,  when 
the  principal  is  out  of  the  jurisdiction,  can  be  good  service, 
especially  when  that  agent  is  merely  an  agent  for  the  sale  of 
the  goods  of  the  principaL — Camm  Company  v.  Maelaren, 
416. 

6.  Service  of  notice  on  one  member  of  a  corporation  is  sufficient, 

7-.  A  suit  to  administer  a  will  was  instituted  in  1800 ;  a  great 
many  delays  had  taken  place ;  it  is  a  rule  of  £quity  to  give 
interest,  where  there  has  been  unnecessary  and  vexatious 
delay ;  but  as  the  House  could  not  attribute  the  delays  in 
this  case  to  any  particular  party  in  the  suit,  no  interest  vras 
allowed. — Torre  v.  Browne^  555. 

8.  A  party  is  not  prevented  from  appealing  against  a  decree,  be- 

cause he  did  not  except  to  the  Master  s  report  on  which  it  is 
founded. — Id» 

9.  Where  a  part  of  a  decree  was  sustained  and  part  reversed,  no 

costs  were  given. — Id» 
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10.  The  Houie  does  not  refoim  a  decree  of  the  Court  below. 
— Lane  v.  Harloci^  680. 

11.  Though  an  Appellant  comes  to  London  long  before  it  ie  necea- 
Baiy  to  do  80  in  order  to  attend  the  hearing  of  bis  causoy  so 
that  if  then  arrested  he  would  not  be  discharged,  yet  if  no 
arrest  b  made  until  his  canse  is  actually  in  the  paper,  he  will 
be  discharged  out  of  custody. — Perssey.  Persse^  071. 

FB£F£R£KC£  OF  MALE  LINE  TO  FEMALE  LINE.    See 
Will, 

PRINCIPAL  AND  SURETY.    See  Surbtt. 

PRIORITY.    See    Dbyisbb,  Purchaser. 

PROJECTORS.    ^  Company,  Directors. 

PROMOTERS.    iSfee  Company. 

PURCHASER.    See  Company,  Solicitor  and  Clusnt. 

1.  A  court  of  equity  does  not  restrict  the  protection  it  will  afford 

a  purchaser  for  valuable  consideration  without  notice,  to  a 
case  in  which  he  has  got  the  legal  estate. — (Jofyer  v.  Fin^, 
906. 

2.  Sembley  that  where  a  deyisee  of  a  real  estate  charged  with  pay- 

ment of  debts  sells  the  real  estate,  the  purchaser  is  not  bound 
to  inquire  (unless  special  circumstances  call  for  such  an 
inquiry)  whether  the  money  is  applied  In  the  payment  of 
debts,  or  whether  the  sale  was  intended  for  that  purpose. 

RAILWAY.    See  Company,  Contract,  Dirbctors. 

RATIFICATION.    See  Soucitor  and  Client. 

There  can  be  no  ratification  of  an  invalid  transaction  where  the 
person  performing  the  supposed  act  of  ratification  has  been 
kept  by  the  conduct  of  the  party  in  whose  fayour  it  is  made, 
unaware  of  the  inyalidity  of  the  first  transaction,  and  has  not^ 
at  the  time  of  the  supposed  ratification,  the  means  of  forming 
an  independent  judgment. — Satery  v.  King^  627. 

REAL  ESTATE.    See  Will,  2. 

REFERENCE.    See  Contract. 

REPRESENTATIONS.    See  Equity. 

"  RESIDUE,"    Su  Words,  Mranino  op. 

"  RESOLUTION,"    See  Corporation. 

REVERSIONARY  INTEREST  IN  LEASEHOLDS.    See  Hus- 
band AND  Wipe. 
SALE.    See  Contract,  SoucrroR  and  Cusmt. 
SCL  FA.    See  Directors,  Equity. 
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SEPARATION,  DEED  OF.    See  Husband  akd  Win. 

SETTLEMENT,  VOLUNTARY.     See  Soucitob  ahd  Clibkt,  4. 
Trust,  1.  3. 

SHARES.    iS;^^  Directors,  Equity. 

SOLICITOR  AND  CLIENT.    See  Practice. 

1.  Where  A.  &  B.  join  in  a  tTansaction  effected  with  them  by  (X, 

which  is  invalid  as  to  ^.,  he  is  not  pr^nded  firom  afterwards 
objecting  to  it  merely  because  it  is  binding  on  A. — Savery  v. 
Kinff,  627. 

2.  When  a  son,  recently  after  attaining  his  majority,  makes  over 

property  to  his  father  without  consideration,  or  for  an  inade- 
quate consideration,  Equity  will  require  the  fiither  to  be  able 
to  show  that  the  son  was  really  a  free  agent,  and  had  adequate 
and  independent  advice. — Id, 

3.  When  a  solicitor  purchases  or  obtains  a  benefit  from  a  client,  he 

must  show  that  he  has  taken  no  advantage  of  his  profenional 
position,  but  has  done  as  much  to  protect  the  client's  interest 
as  he  would  have  done  in  the  case  of  the  client  dealing  with  a 
stranger. — Id. 

4.  There  can  be  no  ratification  of  an  invalid  transaction  where  the 

person  performing  the  supposed  act  of  ratification  has  been 
kept  by  the  conduct  of  the  party  in  whose  favour  it  is  made, 
unaware  of  the  invalidity  of  the  first  transaction,  and  has 
not,  at  the  time  of  the  supposed  ratification,  the  means  of 
forming  an  independent  judgment. — Id, 

5.  J,  had  a  life  estate  in  certain  land  in  Devonshire,  with  remainder 

to  his  sons  in  tail  male ;  R  was  his  eldest  son ;  ^S'.  was  t/'.'s 
solicitor,  to  whom  J,  was  indebted  in  a  sum  of  above  9,000  L 
On  this  sum  J,  was  paying  5  per  cent,  interest,  and  the  debt 
was  (within  950/.)  secured  by  11  policies  of  assurance  on 
t/'.'s  life,  the  premiums  of  which,  as  well  as  the  principal 
money,  were  charged  on  his  life  estate.  In  March  1835,  it 
was  arranged  between  J*,  and  S.,  an  arrangement  to  which  E, 
(who  had  then  only  just  come  of  age,  and  who  was  living  in 
his  father's  house)  assented,  that  a  disentailing  deed  should 
be  executed,  and  that  J,  and  R.  should  then  execute  a 
mortgage  to  S,  for  10,000  /.,  with  a  power  of  sale,  the  difference 
in  the  amounts  being  made  up  by  a  further  advance,  the 
interest  being  reduced  to  4  per  cent.,  and  the  policies  of 
assurance  assigned  to  R,  for  his  use  ;  all  this  was  done.  In 
this  transaction,  R,  had  no  other  professional  advice  than  that 


INDEX.  1007 

of  S.y  who  was  hiB  father's  solicitor,  and  was  also  the  mort- 
gagee : — Held,  that  as  to  iS.,  this  mortgage  was  inTalid* — 
Savery  t.  Kinffy  627. 

6.  J,  afterwards  borrowed  more  money  from  S,,  repayment  of 

which  was  secured  by  charges  on  the  Devonshire  estate, 
executed  by  both  J.  and  J2.,  and  with  some  of  this  money, 
property  was  bought  in  Hampshire,  which  was  oonyeyed  to 
R,  The  incumbrances  on  the  Devonshire  estate  being  thus 
largely  increased,  it  was  afterwards  put  up  to  sale  (in  order  to 
discharge  all  incumbrances),  but  was  bought  in,  and  was 
ultimately  purchased  by  S.  for  a  sum  of  23,800  /.,  of  which 
3,000  L  were  paid  to  R,  for  his  use,  and  a  small  balance  paid 
to  J.  In  these  Tarious  transactions,  R,  had  no  professional 
advice  but  that  of  S. : — Held,  that  this  sale  was  invalid  so  far 
as  R.  was  concerned,  and  accounts  were  directed : — Id» 

7.  The  Bill  to  set  aside  these  transactions  was  not  filed  till  1847 :— • 

Held,  that  under  the  circumstances  of  this  case,  the  delay  was 
no  answer  to  R,*s  title  to  reliefs — Id, 

8.  The  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small 

extent,  not  the  material  subject  of  the  appeal : — Held,  there- 
fore, that  the  Appellant  must  pay  the  costs  of  the  appeal. — Id. 

SON.    See  Solicitor  and  Client. 

SPECIFIC     PERFORMANCE.      See     Aorebment,     Compakt, 
Directors,  Equity,  Husband  and  Wife,  Trust. 

STATUTES. 

23&24  6^eo.3,c.d9,  (Ir.)    938. 
2QOeo.3,c  31,  (Ir.)    389,  931. 

3  &  4  WiU.  4f  c.  98.    680. 

6  &  6  iVilL  4,  c.  76.    856. 

6  &  7  WiU.  4,  c.  100,  (Ir.)    460. 

1  &2  Ftc^c.  110,680. 

2  &  3  Viet,  c.  37.    680. 

3  &  4  Via.  c.  108,  (Ir.)  460. 
3  &  4  Vict.  c.  109,  (Ir.)  460. 
6  &  7  Vict.  c.  89.    866. 

12  &  13  Viet.  c.  106.    481,  604. 
16  &  17  Vict.  c.  113,  (Ir.)    931. 
19  &  20  Vict.  c.  102,  (Ir.)    937. 

SURETY. 

1.  The  6  &  6  Will.  4,  c.  76,  s.  68,  required  that  the  council  of  a 
borough  should  annually  elect  the  treasurer  of  the  borough. 
While  that  Act  was  in  force,  2>.  Jf .  was  elected  treasurer  of 
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the  borough  of  Berwick  for  ^the  year  ending  0  Ntntmlter 
1842y  if  it  should  bo  long  pleaie  the*  ttdd  oonneil,  but  not 
otherwiae.*'  He  gaye  bond  with  suretiee  for  the  due  dischaige 
of  the  duties  of  his  office*  The  bond  recited  the  election,  and 
was  conditioned  for  the  due  accounting  by  D,  M*  for  all  such 
monies^  &&  "  as  I,  the  said  2>.  3/.,  shall  or  may  reoover,  or 
rsoeiye,  in  virtue  of  my  said  appointment  as  treasurer  as 
aforesaid,  during  the  whole  time  of  my  continuing  in  the  said 
office  in  consequence  of  the  said  election,  or  under  any  annual 
or  other  future  election  of  the  said  council,  to  the  said  office." 
After  this  bond  had  been  given,  the  6  &  7  Fte^.  c  89,  was 
passed.  The  0th  section  of  that  Act  repealed  the  58th  section 
of  the  previous  statute,  and  directed  that,  instead  of  the 
treasurer  being  annually  elected,  he  should  "  hold  his  office 
during  the  pleasure  of  the  council  for  the  time  being." 
2>.  3f .  was  re-elected  in  Na/ttmher  1843,  after  the  pasdng  of 
this  latter  statute :  no  ftresh  bond  was  taken : — Held,  that 
under  the  original  bond,  the  sureties  continued  liable ;  that 
the  election  in  November  1843  was  ^  a  future  election,"  within 
the  true  intent  and  meaning  of  the  bond ;  and  that  2>.  Jf. 
did  continue  in  the  office  of  treasurer  within  the  true  intent 
and  meaning  of  the  said  bond. — Oswald  v.  Berwick  (2fajw), 
856. 

"  SURPLUS."    See  Words,  Mkakhco  of. 

TITLE,  WHO  TO  MAKE.    See  Devisee. 

TREES.    See  Affidavit. 

TRUSTS  AND  TRUSTEES.    See  MisDiRBcnoK,  Bill  of  Excep- 
tions. 

1.  ^.  and  B.^  father  and  son,  executed  In  1818  an  indenture  of 
settlement  on  occasion  of  the  son's  intended  marriage.  The 
father  and  son,  the  lady  and  her  father,  and  other  persons, 
trustees,  were  parties  to  the  indenture.  Certain  freehold 
estates  were  conveyed  to  the  trustees  for  A.  for  life,  remainder 
to  B.y  and  these  estates  were  exonerated  from  debts  due  by 
A.^  which  debts  were  made  charges  on  certain  leasehold  pre- 
mises expressly  named.  These  premises  were  vested  in  trus- 
tees, on  trust  (among  other  things)  to  keep  down  the  interest 
of  ^.'s  debts  affecting  any  of  the  estates  comprised  in  the 
deed,  and  they  were  empowered  **  with  the  deeire  and  consent " 
of  A,  and  J3.,  and  notwithstanding  any  of  the  tmsts  therein 
contained,  to  sell  the  leasehold  premises  so  put  in  settlement 
for  the  payment  of  the  debts  and  incnmbnunoes.    Another 
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deed  was  ezecoted  by  A.  and  B.  in  1824,  which  recited  the 
fonner,  appointed  new  tmsteefl,  added  new  debts,  and  made 
proton  for  the  payment  of  all.  The  tmstees  never  acted  in 
discharge  of  the  trust,  and  the  deeds  were  not  communicated  to 
the  creditors,  but  J3.,  who  by  an  arrangement  with  his  &ther 
had  possession  and  management  of  the  estates,  paid  the  interest 
on  the  debts.  After  the  deaths  of  both  A,  and  B.j  the  son  of 
the  latter  entered  into  posBession  of  the  estates.  C,  a  bond 
creditor,  whose  name  and  daim  were  set  forth  in  the  schedule 
to  the  deed  of  1818,  filed  a  bill  to  hare  the  trusts  of  that  deed 
earned  into  execution.  The  Court  of  Chancery  in  Ireland 
held  that  this  debt  **  was  within  the  trust  contained  in  the 
indenture  for  the  payment  of  the  scheduled  debts." 
On  appeal,  this  decision  was  affirmed.  Lord  Si.  Leonards  dU* 
senU0Ue. — JS^nci  t.  Simpson.  121. 

2.  Where  one  person  entrusted  with  sums  of  money  to  invest  for 
the  benefit  of  another,  has  signed  an  agreement  admitting  an 
amount  due,  Equity  will  compel  their  transfer. — SUaUon  v. 
Pereival,  257. 

8.  R.  P.  being  seised  in  tail  of  the  estate  i?.,  executed  in  1820  a 
settlement,  by  which  on  the  marriage  of  his  eldest  son  />.,  it 
was  settled  (subject  to  an  annuity  to  himself  )  on  />.  for  life, 
then  to  the  first  son  of  Z).  by  that  marriage,  **  and  of  the 
heirs  male  of  such  son  lawfully  issuing,"  and  for  want  of 
such  issue  to  the  second,  tbird,  and  fourth,  &c.  sons,  in  the 
same  manner,  and  for  want  of  such  issue  to  the  rigbt  heirs 
of  D.  In  1827,  R.  P.  entered  into  an  agreement  with  D.  by 
which,  for  valuable  considerations  therein  mentioned,  he 
covenanted  to  convey  to  2>.  (subject  to  a  life  estate  in  him- 
self), to  the  same  uses  as  those  of  the  R.  estate,  another 
estate  called  C,  if  (as  he  expected)  he  should  become  pos- 
sessed of  it  through  the  death,  without  issue  and  intestate,  of 
a  lunatic  brother.  A  commission  was  taken  out  against  this 
brother,  who  was  found  to  have  been  lunatic  firom  1823.  In 
1829,  the  lunatic  died,  and  R,  P,  took  possession  of  the 
estate  V,  In  1880,  R.  P.  executed  a  deed,  by  which  (subject 
to  an  annuity  to  himself)  he  conveyed  the  estate  0»  to  JET. 
his  second  son.  2>.'s  wife  died  in  1829,  and  in  1883  i>.  mar- 
ried again,  and  covenanted  to  settle  on  this  marriage  the 
estate  C.  to  the  same  uses  as  those  declared  of  the  estate  R. 
in  the  first  settlement  />.,  his  second  wife,  and  the  children 
of  both  marriages,  filed  a  bill  sgunst  R.  P.  and  JET.,  to  sA 
aside  the  deed  of  1880,  as  fraudulent,  and  to  have  a  oonvey- 
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anoe  of  the  estate  C  executed  according  to  the  deed  of  1827  ; 
and  in  1840,  thii  House  on  appeal  made  an  order  to  that  eflFect. 
In  the  meantime  O.,  a  natural  son  of  the  lunatic,  had  raised  a 
claim,  as  devisee  of  the  estate  C,  under  a  will  all^^  to  have 
heen  made  hy  the  lunatic  hefore  1823.  R.  P,  died,  and  G, 
and  H,  entered  into  an  arrangement  by  which,  in  considera- 
tion of  O.  releasing  his  claims  under  the  alleged  will,  H. 
agreed  to  convey  to  G.  part  of  the  estate  C,  of  a  certain  value, 
and  to  assure  to  him  the  other  part  to  supply  any  possible 
deficiency  in  that  supposed  value.  2>.,  his  wife,  and  all  his 
children,  filed  a  supplemental  bill  against  H,  and  G^  to  have 
a  conveyance  of  the  estate  C.  executed  in  conformity  vrith 
the  order  of  the  House: — Held,  afiirming  a  decree  of  the 
Court  of  Cbancety  in  Irelandy  that  H.  was  in  the  situation  of 
a  trustee  for  />.  of  the  estate  C,  and  must  execute  a  convey- 
ance of  it,  and  that  he  was  not  relieved  firom  that  liability 
by  any  purchase  of  the  alleged  rights  of  G,  If  any  such 
rights  existed,  he  might  set  them  up  afterwards  and  by  a 
distinct  process,  but  he  could  not  by  the  use  of  them  embarrass 
the  trust  which  he  had  accepted  on  taking  the  conveyance 
from  R,  P. — Perue  v.  Perssej  682. 

4.  Held  also,  that  a  supplemental  bill  had  been  properly  filed  in 
this  case.  Id, 

6.  Held  also,  that  the  second  wife  and  the  children  of  both  mar- 
riages had  been  properly  made  parties  to  the  supplemental 
bill.— /rf. 

UNION,  ACT  OF,  WITH  IRELAND.    See  Peeraob. 

USURY. 

1.  Where  money  is  advanced  at  usurious  interest  on  the  security 

of  bills  of  exchange,  having  only  three  months  to  run,  such 
advance  b  protected,  and  the  bills  themselves  are  valid  under 
the  8  &  4  Will,  4,  c.  08,  s.  7,  and  though  a  warrant  of 
attorney  to  confess  judgment  may  be  taken  at  the  same 
moment,  on  which  judgment  is  the  next  day  entered  up  and 
registered  under  1  &  2  Viet,  c  110,  so  as  to  become  a  charge 
on  the  lands  of  the  debtor,  the  transaction  is  not  thereby 
rendered  invalid  under  the  proviso  of  the  1st  section  of  the 
2  &  3  Via.  c.  37.— Zan0  v.  Horloei,  680. 

2.  The  2  &  3  Vict.  c.  37,  does  not  repeal  the  3  &  4  fViU.  4,  c.  98. 

3.  Semble  that  a  warrant  of  attorney  to  confess  judgment,  though 

by  such  judgment  the  lands  of  the  debtor  may  be  charged,  is 
not  a  chaige  upon  land.^/cL 
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4.  H.  had  received  fnm  L.  money  advanced  on  the  secarity  of 
bills  of  exchange.  In  Ockher  1843,  he  wanted  a  farther 
advance,  which  L^  after  inqniring  into  the  valne  of  his  real 
estate,  consented  to  make,  on  condition  that  thr^  months' 
bills  should  be  given  for  the  amount  ( usurious  interest  in- 
cluded), and  that  a  warrant  of  attorney  to  confess  judgment, 
which  Z.  should  be  at  liberty  to  enter  up  immediately,  should 
also  be  executed.  All  this  was  done,  and  judgment  was 
entered  up  on  the  following  day,  and  the  judgment  registered. 
The  bills  given  in  Odober  1843  were  not  paid  when  they 
became  due  in  January  1844,  and  others  were  then  substituted 
for  them.  These  last  were  also  dishonoured.  A  sale  of  HJ'b 
estate  took  place,  under  a  mortgage,  executed  to  a  prior  cre- 
ator, who  received  more  than  would  satisfy  his  claim:— 
Held,  that  Z.  was  entitled  to  maintain  a  bill  against  him  to 
pay  over  so'  much  of  the  surplus  in  his  hands  as  would  satisfy 
Z.*s  judgment. — Lane  v.  Horlaek^  680. 

TENDOR  AND  PURCHASER.    See  Coxpant,  Pubchasbr. 

WARRANT  OF  ATTORNEY.    See  Usubt. 

WILL.    See  Pbacticb. 

1.  A  testatrix,  who,  without  professional  assistance,  made  her  own 

wiU,  named  Robert  John  M.  (the  eldest  son  of  her  brother) 
her  executor.  She  then  created  two  annuities,  of  60 1,  each, 
in  fisivour  of  two  persons,  and  made  a  gift  to  a  third,  but  in 
terms  which  left  it  doubtful  whether  the  gift  was  of  that 
specific  sum,  or  of  an  annuity  to  that  amount ;  she  then  pro- 
ceeded thus :  **  My  dear  nephew,  John  Henry  M.  of  H^ 
Suigeon,  but  late  of  CakoU  HaUj  the  above  bequests  to  fall 
into  his  hands,  and  should  he  not  many,  to  be  divided  equally 
between  Samud  Jf.,  John  M,  and  Ma/ry  D  *'  (formerly  Mary 
Margaret  3f.,  but  then  a  married  woman),  **  all  of  them  late 
of  CdlcoU  Hall,  must  receive  each  60/.,  the  residue  to  fiidl 
into  my  above-named  executor's  hands."  There  was  a  son, 
2%<ma8j  bom  between  Safouel  and  Mary,  but  there  was  no 
son  named  only  John ;  the  second  nephew,  John  Henty,  died 
unmarried  ;  the  others  survived  him : — Held,  affirming  a 
decision  of  the  Matter  of  the  BoUs,  and  Lord  Justice  TSemer 
(Lord  Justice  Knight  Bruee  having  dissented),  that  Thomae 
was  not  entitled  to  any  share  of  the  residue. — Moelyn  v. 
Moetyn,  166. 

2.  A  testator  was  in  1792  possessed  of  freehold  lands,  and  of  an 

equitable  fee  in  a  copyhold  estate.    He  made  a  will,  by  which 
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he  subjected  the  whole  of  bis  real  estate  in  aid  of  his  per- 
sonaltj,  to  the  pajment  of  his  debts,  and  sabjeet  thereto,  he 
gare  all  his  ^' meesnages,  tenemaitsy  lands,  hereditamenta^ 
and  premises,  with  the  buildings,  mines,  &c.,^  theieon  and 
therein,  over  which  he  had  a  disposing  power,  to  trustees,  for 
600  years,  out  of  the  rents,  &c.,  or  by  assignment,  &c.,  of  the 
term,  to  raise  money  to  pay  his  debts,  legacies,  and,  after 
payment  thereof,  to  apply  the  rents,  &c^  or  the  remainder 
of  the  estate,  to  the  use  of  his  grandson  C,  W,  C,  on  his 
attaining  29^  and  to  raise  1,000/.  to  pay  to  his  other  grand- 
son R.  €.f  on  his  attaining  23.    And  in  order  that  these  two 
grandsons  might  be  properly  educated,  the  testator  directed 
that  the  sum  of  200  ^,  until  C.  W.  C.  should  attain  23,  and 
100  L  afterwards,  and  till  R.  C,  should  attain  23,  should  be 
raised  for  that  purpose.    By  the  custom  of  the  manor  the 
copyholds  which  the  testator  possessed,  would  descend  to  his 
customary  heir  or  heirs,  the  tenure  being  gaTelkind.    The 
testator  h«d  not  made  any  surrender  of  them  to  the  uss  of 
the  will.    When  he  died  in  1709,  his  only  daughter  (the 
mother  of  C.  W,  C7.  and  R,  C)  was  his  customary  heir,  and 
on  her  death,  they  became  her  customary  heirs : — Held,  that 
the  testator^B  copyhold  interest  did  not  pass  by  the  will,  but 
descended  to  his  customary  heir :— The  annuities  created  for 
the  maintenance  of  the  grandsons  had  fallen  into  amar : — 
Held,  that  they  were  charged  on  the  real  estate  itself,  and  not 
merely  on  the  annual  rents  and  profits: — Held  also,  that  the 
annuities  did  not  carry  interest. — 7We  ▼.  Brown$y  665» 

3.  The  suit  to  administer  the  will  was  instituted  in  1800;  a  great 

many  delays  had  taken  place  ;  it  is  a  rule  of  Equity  to  give 
interest,  where  there  has  been  unnecessary  and  Texatious 
delay ;  but  as  the  House  could  not  attribute  the  delays  in 
this  case  to  any  particular  party  in  the  suit,  no  interest  was 
allowed. — Id. 

4.  A  testator  directed  that  a  certain  portion  of  his  property  should 

be  iuTested,  and  the  dividends,  &c.,  paid  among  his  brothers 
and  sisters  and  their  children ;  that  the  residue  should  accu- 
mulate for  21  years  after  hia  death,  at  the  end  of  which  time 
the  accumulated  fund  (to  which  the  testator  gave  the  name  of 
his  ^  capital  property '')  was  to  become  the  property  of  **  the 
then  nearest  of  kin  to  myself  in  the  male  line  in  preference  to 
the  female  line."  The  **  inheritor  **  of  this  capital  property  was 
to  assume  the  testator's  surname  **  if  not  of  that  surname,*' 
and  was  to  ^  bear  and  use  the  arms,  with  the  di£ferenoe» 
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which  may  have  been  at  any  time  preyious  to  my  death  assigned 
to  me."  The  testator,  in  a  memorandum,  dated  some  time 
afterwards  (and  which  was  admitted  to  proof  as  a  codicil), 
directed  that  his  gold  medal  given  for  the  capture  of  Java^ 
should  descend  with  *^  the  patent  of  my  armorial  bearings  to 
the  inheritor  of  my  capital  property.''  The  Crown,  in  con- 
sideration of  the  distingubhed  services  of  the  testator,  had, 
between  the  date  of  the  will  and  of  the  codicil,  made  a  grant 
of  arms  to  the  testator  '^  and  his  descendants,"  and  failing 
them,  then  (with  the  omission  of  emblazoning  the  Java  medal) 
*'  to  be  borne  by  the  descendants  of  his  late  &ther,  with  due 
and  proper  differences."  At  the  date  of  the  will  and  at  the 
death  of  the  testator  he  had  two  brothers  and  several  sisters 
living.  The  two  brothers  (unmarried),  the  unmarried  sisters, 
and  two  of  the  married  sisters  died  within  the  21  years^  leaving 
one  married  sister  and  the  sons  and  daughters  of  her  married 
sisters  and  of  herself  surviving.  B,y  the  son  of  a  paternal 
uncle  of  the  testator,  claimed  the  ^  capital  property  "  of  the 
testator  as  being  the  only  person  who  answered  the  descrip- 
tion of ''  the  nearest  of  kin  in  the  male  line  " : — Held,  that  he 
was  not  entitled,  the  words  of  the  will  not  restricting  the  gift 
to  a  male  claiming  through  males. — Soj^er  y.  Bradley^  873. 
The  married  sister  was  held  entitled  to  the  *' capital  property.'* 

WITNESS.    ^««EviDBKCB. 

WORDS,  MEANING  OF. 

It  is  a  question  to  be  determined  by  the  particular  words  of  each 
will,  whether  a  gift  of  **  surplus"  or  ^'  residue  "  means  surplus 
or  residue  properly  so  called,  or  a  mere  proportional  share  of 
a  particular  fund.  Where,  after  the  gift  of  a  fund  charged 
with  certain  payments,  the  words  were,  **  and  the  overplus 
^  which  the  said,  &c.  do  produce  more  than  all  these  disburse- 
ments do  amount  to  (which  I  do  find  and  compute  to  be  about 
60^  per  annum"),  they  were  held  to  mean  surplus,  and  not 
proportional  share.— Ifc^or,  Sfc.  ofSotOhmoUony,  TheAUom^ 
gmeral^  1. 


LoDdoD :  Printed  by  Henry  Huuard,  nenr  Lincoln'e-Inn  Fieldi. 
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